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Supreime Conrt—State of 3llinois;

A Prrir, TeErM, 1861—T'HIRD IDIVISION.

JOHN GILLILAN, 1’
vs. A SSUMPSIT.

ALEXANDER H. NIXON. J

| ABSTRACT.

" This is an action’ of assumpsit brought by Alexander H. Nixon
against John Gillilan in the McIIenry Gircuit Court for contribution upgn
a joint indebtedness of Nixon and Gillilan to Ambrose Dodd, upon which
one Brainard Lester, a debtor of Nixon's, was garnisheed by Dodd and a
jildoment'revcovered against him as ‘such garnishee of Nixon for the full
amount of the debt due from Lester to Nixon (8574. 90) before the com-

mencement of "this suit.
The declaration contains one special, and the common counts.

The special count recites, that on 17th day of June, 1858, Dodd
recd\.'ered'a judgmen't in the McHenry Circuit Court against Nixon and
Gillilan for $556.07, and $5.50 costs, upon which judgment executlon was
1ssued and’ 1etu1ned nulla, bona, That a garvishee summons was issued
upon said judgment against one Brainard Lester, a debtor of the said
Nixon and a Jud«rment rendered against Lester for the amount of the
Judrrment and costs agamst Nixon and Gillilan, and that by reason of said
judgment being so rendered against the said Lester the said Nixon had
been compelled to pay the whole of the judgment and costs obtained

against him and the said Gillilan. Breach in the usual form.

Common counts in the usual form for meney paid, money had and

received, &c. To the first count of which declaration the plaintiff in
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the Court below filed a‘demurrer, and the general issue to the commﬁé;

c‘iﬁ?s, upon which demurrer there was no decision or judgment by the

Court, nor was there any plea to the first count.

Cause submitted to the Court by agreement of parties, proofs heard
and issues found for the plaintiff in the Court below ; damages assessed
at $311.59, Motion for a new trial and in arrest of judgment by the
defendant in the Court below, which were overruled by the Court, and
- judgment rendered against the defendant in the Court below for $311.59

and costs.
Appeal prayed and allowed.
Appeal bond filed and approved.
Stipulation between the parties.

~ Bill of exceptions which recites, that upon the hearing of the cause
the plaintiff introduced in evidence a judgment rendered on the 17th day
of June, 1858, in favor of Ambrose Dodd against Nixon and Gillilan for
$566.09 ; and a judgment in favor of said Dodd against Brainard
~ Lester as garnishee of Nixon on the 26th of October, 1858, for $574.90,
and the stipulation of the parties that the judgment in favor of Dodd
against Lester as garnishee of Nixon was regularly obtained and for
indebtedness then due to Nixon by Lester; that Lester was responsible ;
that by an agreement between Dodd and Lester the time for the payment
of the garnishee judgment was extended for two years from the date of
"the judgment and was actually paid on the 18th day of January, 1860,

and not before, which was all the evidence in said cause.

Whereupon the Court reudered judgment for the plaintiff, to which

the defendant in the Court below then and there excepted.
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Supreme "(![nurt—ﬁ’tutr of Jllinois:

Aprrir. Terv, 1861 —THIrD DIVISION.

JOHN GILLILAN,
s. APrrEAL ForR McHENRY.
ALEXANDER H. NIXON.

Points of Error.
1. The Court erred in giving judgment in this case without disposing of
the demurrer. ‘

2. The Gourt erred in proceeding with the case without any issue as to
the first count.
. 3. The Court vrred in giving judgment for the plaintiff below upon the

evidence.

‘fi_.._Th,O ._Court‘ erred in not giving judgments for the defendant

below upon the evidence.
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suprruw Conet—State of _jllinniﬁ':

Aprrir, TerMm, 1861—TaHmIRD IDDIVISION.

JOHN GILLILAN, ;
8. APrEAL FrROM McHENRY.
ALEXANDER H. NIXON.

BRIETF.

In this cause the declaration is insufficient that it does not aver
that the judgment recovered by Dodd against Lester, as garnishee of
Nixon, was paid or satisfied, nor that the joint judgment in favor of
Dodd against Nixon and Gillilan was satisfied, and Gillilan ‘thereby dis-

charged from further lability by reason of the satisfaction of the same

by Nixon: Dedman vs. Willi:{ms, Ist Seam. 154.

“The.Court erred in .'pi'o'cee(lihg to trial of the cause without disposing
of the demurrer : MeKinney vs. May, 534 ; Clark vs. the People, ex. rel.,
Crane, 15 Ills, 217. The evidence does not support the judgment. The
gm'ni"slhegz judgment not being paid by Lester until over a year after the
commencement of the suit, the suit having been commenced on the 14th
day of Jmumv 1859, and the Judrrment not being pald untll the 18th
day. of Junuar y, 1860 A suit for contnbutlon cannot be mamt.unod until
the party sueing has actually paid more than his proportion of the joint

lebt: Dedman vs. Williams, 1st Scam., 154.
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Supreme Conct—tate of Illingis:

Aprrir,. TerMm, 1861—Tamrp DIvIisION.

JOHN GILLILAN, 1
vS. ASsuMPpsIT.
ALEXANDER H. NIXON.J

AABSTWIR A CT.,

This is an action of assumpsit brought by Alexander II. Nixon
against John Gillilan in the McUenry Gireuit Court for contribution upon
a joint indebtedness of Nixon and Gillilan to Ambrose Dodd, upon which
one Brainard Lester, a debtor of Nixon's, was garnisheed by Dodd and a
Jjudgment recovered against him as such garnishee of Nixon for the full
amount of the debt due from Lester to Nixon (§574.90) before the com-

mencement of this suit. :
The declaration contains ‘one special, and the common counts.

The special court recites, that on 17th day of June, 1858, Dodd
recovered a judgment in the McHenry Circuit Court against Nixon and
Gillilan for $556.07, and $5..50 costs, upon which judgment execution was
issued and returned, nulla, bona. That a garnishee summons was issued
upon said judgment against one Brainard Lester, a debtor of the said
Nixon and a judgment rendered against Lester for the amount of the
judgment and costs against Nixon and Gillilan, and that by reason of said
judgment being so rendered against the said Lester the said Nixon had
been compelled to pay the whole of the judgment and costs obtained

against him and the said Gillilan, Breach in the usual form.

Common counts in the usual form for meney paid, money had and

received, &c. To the first count of which declaration the plaintiff in
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‘the Court below filed a demurrer, and the geﬁeral issue to the commﬁ/

cgnts, upon which demurrer there was no decision or judgment by the

Lourt, nor was there any plea to the first count.

Cause submitted to the Court by agreement of parties, proofs heard -
and issues found for the plaintiff in the Court below; damages assessed
at! $311.59, Motion for a new trial and in arrest of judgment by the
defendant in the Court below, which were overruled by the Court, and
jhdgm‘enf rendered against the defendant in the Court below for $311.59

and costs.

Appeal prayed and allowed.
Appeal bond filed and approved.
Stipulation between the parties.

Bill of exceptions which recites, that upon the hearing of the cause
the plaintiff introduced in evidence a judgment rendered on the 17th day
of ‘June, 1858, in favor of Ambrose Dodd against Nixon and Gillilan for-
$566.09 ; and a judgment in favor of said Dodd against Brainard
Lester as garnishee of Nixon on the 26th of October, 1858,'{'01' $674.90,
and the stipulation of the parties that the judgment in favor of Dodd
against Lester as garnishee of Nixon was regularly obtained and for
indebtedness then due to Nixon by Lester; that Le;ter was 1‘e§ponsib]9,i,
that by an agreement between Dodd and Lester the time for the payment
of the garnishee judgment was extended for two years from the date of
the judgment and was actually paid on the 18th day of January, 1860,

" and not before, which was all the evidence in said cause.

Whereupon the Court reudered judgment for the plaintiff, to which
the defendant in the Court below then and there excepted.
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Supreme Conct—State of Illinois:

APriL. Teryv, 1861—Tamp Division.

JOHN GlLLl.LAN,
vs. ArrEAL FOR McHENRY.

ALEXANDER H. NIXON.
Points of Error.

1. The Court erred in giving judgment in this case without disposing of

the demurrer.

2. The-Court-erred in proceeding with the case without any issue as to

the first count.

3. The Court erred in giving judgment for the plaintiff below upon the

evidengs.

4. The Court erred in not giving judgments for the defendant

below upon the evidence.
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Supreme (!tnurt—SStutr of  3llinois:

Aprri. TerMm, 1861—Tamrp DIvisIioON.

JOHN GILLILAN,
V8. AppEAL FrOM McHENRY.

ALEXANDER H. NIXON.

BRIEIF.

In. this' caiise the declaration is insufficient that it does net aver
that the judgment recovered by Dodd against Lester, as garnishee of
Nixon, was paid or salisfied, nor that the-joint judgment in favor of
Dodd against Nixon and Gillilan was satisfied, and Gillilan thereby dis-
charged from further liability by reason of the satisfaction of the same

by Nixon: Dedman vs. Williams, 1st Seam. 154.

“The Court-erred in' ‘proceeding to trial of the cause without disposing
of the demurrer : McKinney vs. May, 534 ; Clark vs. the People, ex. rel.,

Crane, 15 Ills, 217. The evidence does not support the judgment. The

garnishee judgment not being paid by Lester until over a year after the

commencement of the s£1i.t, the suit .having been commenced on the 14th
day of January, 1859, and the judgment not being paid until the 1i8th
- day of 555&11‘51’5', ’]8(50.;? A fs'uit‘: for contribution cannot be maintained until
the party sueing has actually paid more than his proportion of the joint

iebt': Dedman vs. Williams, 1st Scam., 154.
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APRiL TERlM., 1861—THIRD DIVISION.

JOHN GILLILAN,
vS. A SSUMPSIT.
ALEXANDER H. NIXON.
ABSTIR A CT.

vio This is an action of assumpsit. brought by Alexander H. Nixon
against John Gillilan in the McHenry Gircuit Court for contribution upon
4 joint ir;dé.l_).tedxless of Nixon and Gillilan to Ambrose Dodd, upon Which.-
one Bra%nmjd Lester, a deb’gor of Nixon's, was garnisheed by Dodd and a

judO'ment recovered agﬁnat him as such garnishee of Nixon for the full

amount of the debt due from' Lester to Nixon ($574.90) before the coni-

mencement of this suit.
The declaration contains one special, and the common counts.

-~ The. special count recites, that on 17th day of June, 1858, Dodd
recovered a ju(ifrment in the McHenry Circuit Court ag:;inst Nixon and
lehldn for $556.07, and $5.50 costs, upon which judgment executmn was

1ssued and returned; nulla bona That a garvishee summons was issued

' upon said Judgnlent a'famst one Blamall Lester, a debtor of the said

Nxxon zmd 4 Judgment 1endered against Lester for the amount of the
Judgment and costs against Nixon and Gillilan, and that by reason of said
judgment being so rendered against the said Lester the said Nixon had
been compelled to pay the whole of the Judgment and costs obtained

against him and the said Gillilan. Breach in the usual form.

‘Common counts in the usual form for money paid, money had and

received,'&. To the first count of which declaration the plaintiff in
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the Court below filed a demurrer, and the general issue to the comm%?-
: : ‘ Ay
g;,fﬁ"cs, upon which demurrer there was no decision or judgment by the

Court, nor was there any plea to the first count.

Cause submitted to the Court by agreement of parties, proofs heard
and issues found for the plaintiff in the Court below; damages assessed
at $311.59, Motion for a new trial and in arrest of judgment by the
defendant in the Court below, which were overruled by the Court, and

Jjudgment rendered against the defendant in the Court below for $311.59

and costs.

Appeal prayed and allowed.
Appeal bond filed and approved.

Stipulation between the parties.

Bill of exceptions which recites, that upon the hearing of the cause
the plaintiff introduced in evidence a judgment rendered on the 17th day
of June, 1868, in favor of Ambrose Dodd against Nixon and Gillilan for
$966.09 ; and a judgment in favor of said Dodd against Brainard
Lester as garnishee of Nixon on the 26th of October, 1858, for $574.90,
and the stipulation of the parties that the Judgment in favor of Dodd
against' Lester as garnishee of Nixon was regularly obtained and for
indebtedness then due to Nixon by Lester; that Lester was responsible ;
that by an agreement between Dodd and Lester the time for the payment
of the garnishee judgment was extended for two years from the date of
the judgment and was actually paid on the 18th day of January, 1860;

and not before, which was all the evidence in said cause.

Whereupon the Court reudered judgment for the plaintiff, to which

the defendant in the Court below then and there excepted.




Supreme Conct—State of Sllingis:

A rrir. TeErM, 1861—TI—I.[RD Dirvision.

JOHN GILLILAN, ’
vs. ArrEAL rorR McHENRY.
ALEXANDER H. NIXON.

Points of Error.
1. The Court erred in giving judgment in this case without dispbsiﬁg of
the demurrer.

2. The Court erred in proceeding’ with the case without any issueé as to

the first count.

- The' Court erred in giving Judtrment for the plaintiff below upon the

evulencc

4. The Court erred in not. gwmg Judgments for the defendant

below upon the evidence.
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Avprir, TerMm, 1861—THIrRD D1visionN.

A

JOHN GILLILAN, :
vSs. A AprEaL FroM McHENRY.
ALEXANDER H. NIXON.

s BRI EES

In' this cause the declaration is insufficient that it does not aver
that ‘the 'judgment recovered by Dodd' against Lester, as garnishee of
Nixon, was paid or satisfied, nor that the joint judgment in favor of
Dodd against Nixon and Gillilan was satistied, and Gillilan thereby dis-
charged from further liability by reason of' the satisfaction' of the same

by Nixon: Dedman vs. Williams, Ist ‘Seam. 154.

“The Court'erred in procecding to trial of the cause without disposing
of the'demurrer : -McKinney vs. Md) 534 ; Cl.nk VS, thc People, ex. rel.,
Crane, 15 Ills, 217. The evidence does not support the Judgmellf. The
garnishee “judgment not being paid by Lester until over a year after the
comrﬁencement of the suit, the suit having been commenced on the 14th
day of January, 1809 and the Judgment not bemg pald until the 18th
da,y uf J anﬁals;,vl 800 A.,s'mt for contnbutmn cithot be mamtamod until

the party sueing has actually paid more than his proportion of the joint

lebt: Dedman vs. Williams, 1st Scam., 154.
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