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Sate of Illinois, | N CIRCUIT COURT.

KANE COUNTY, SS. ‘ May Term, 1855.
JOHN OLIVAR

, i 7 Appeal from A. R. McWayne. J. P.
CHICAGO & AURORA RAIL ROAD COMPANY.
An appeal bond, by the defendants in the above entitled cause. was filed in the Clerk’s ¢
fice of said Court, January 16th, 1855.

On the same day a supersedeas issued to stay procecdings in the court below, and returned,
served, Jan. 20, 1855.

A transeript in said cause was filed in said Cireuit Court, May 10, 1855, certified to by said
Justice, which transeript is in the following form :
JOTIN OLIVAR )
Vs | Demand $100.

CHICAGO & AURORA RAIL ROAD COMPANY. v
Garnishee of James M. Kendall, Defendant in execution wherein |

John Olivar is Plaintiff.

By which said transcript it appears that cn the 8th day of January, 1855, judgment was hac
in tavor of said plaintiff vs. Chicago & Aurora Rail Road Co., as garnishee, for the sum of $100—

November 24, 1854
the same when collected to be applied upon judgment against said Kendall.

And with said transcript, on the same day was also filed, the gurnishee process, issued from
the justice court vs. said defendants, on which was the following endorsement, to wit:
“Served the within process by leaving a copy thereof with William IT. Hawkins, agent of the
within named Chicago & Aurora Rail Road Compan v.-——November 27, 1854.
J. T. Bevier. Constable.”

Also the answer of said defendant, sworn to and subscribed by said W. H. Hawkiuns, as ageut
of the C. &. A. R. R. Co., in which it appears Foster & Kendall were indebted to said defendant in
the sum of $1,018.64 and credit had been given them in the same s,

Afterwards, to wit: the 27th day of February, 1855, it being one of the days of Februar:
term of said court, came D, L. Eastman, attorney, and entered the appearance of plaintiff.

Afterwards, to wit: the 17th day of May, 1855, it being one of the days of the May term of
said court, came Plato, attorney for def’ts, and entered a motion to dismiss this cause, for the reas-
on that there was no service of process on the defendants, and the justice had no jurisdietion over
the person of the defendants.

Afterwards, to wit: the 18th day of May, 1855, the plaintiff’ by his attorneys filed a list ot
interrogatories, in words and figures, as follows, to wit :

«Will the Chicago & Aurora Rail Road Company please to answer the following interroga-
tories, to wit :

1st. Please to state whether or not you had on the 27th day of November. A. D. 1854, any
effects, choses in action, in your possession, or power belonging to James M. Kendall ; if vea,
please to state the number, kind and value of such effects, or choses in action.

9d. Please to state whether or not you were indebted on the 27th day of November, A. D.

1854, to James M. Kendall, in any manner or form : if yea, please state the nature and amount of

such indebtedness, fully and particularly.”



29.

29.

an
S0,

10.

11

And on the same day, after argument, etc., the court over-ruled the said motion to dismiss,
and thereupon the defendants by counsel except. And thereupon, on motion of plaintiff, the de-
fendants were ruled to answer the interrogatories herein filed, by Thursday morning next.

And afterwards, to wit: the 24th day of May, 1855, the answer of said defendants was filed,
in words and figures as follows, to wit:

The answer of the above named defendants to the interrogatories filed in this cause, taken un-
der the common seal of said corporation, as by the said seal appears.

To the first interrogatory the defendants say,

That on the 27th day of November, A. D. 1854, they had not any eflects, choses in action in
their possession, or power belonging to James M. Kendall.

To the second they say,

That on the 27th day of November, A. D. 1854, they were not indebted to James M. Ken-
dall in any manner or form.

—~—, In testimony whereof, the common seal of said corporation is hereunto affixed.
! ¥ s T
5 SEAL OF this 21st day of May, A. D. 1855.
) coMP’Y. Attest, AMOS T. HALL, Zrcasurer,
e~ AMOS T. HALL, C. & A.R. R. Co.”

Secretary C. & A. R. R. Co.”

And afterwards, to wit: the 25th day of May, 1855, the plaintifi’ by Eastman, his attorney.
comes and excepts to the answer of the defendants, and denies the truth thereof'; after argument,
ete., the court advised, overrules said exception, to which ruling of the court the plaintiff excepts :
and thereupon on motion of plaintiff, it is ordered by the court that a jury come, whereupon a jury
came, and after hearing a portion of the evidence, it is agreed that the jury separate and meet the
court to-morrow morning.

And afterwards, to wit: the 26th day of May, it being one of the days of said May term, the
parties to this suit come, and the jury heretofore empaneled herein also come, and after hearing ar-
guments, ete., and instructionz of the court, retive to consider of their verdict, and subsequently
return into court, and for a verdict, upon their oaths say, *we, the jury, find the issue joined in
favor of the defendant;” and thereupon comes the plaintiff’ by his attorney, and moves the conrt
for anew trial herein.

And afterwards, to wit : on the 29th day of May, 1855, the plaintiff by his attorney files his
motion for a new trial, and for special causes files the following points:

Ist.  The verdict of the jury was against the Jaw and the evidence.

2d. The verdict runs against the weight of evidence.

3d.  The plaintiff has discovered new evidence since the above cause was submitted to the
point, that the within contract of the parties was entirely cancelled by the said Rail Road Compa-
ny and Foster & Kendall, and that the said company were indebted to the said James M. Kendall
in the sum of about $250 on the last of October, 1854,

And with said special canses were filed the following affidavits.

Aflidavit of John Olivar, plaintiff herein, who on oath, says, he has been informed and believes
he can prove by one Jeremiah Randall, resident of Aurora, Illinois, that the contract between the
defendants herein and Foster & Kendall, offered in evidence in trial by said defendants, was annull-
ed and cancelled by said defendants on or about the Tth day of July last; that said company em-
ployed said Kendall from the said Tth of July, 1854, till the last of September or first of October
last; that there was due said Kendall, in November last, for work done, some $200 or $300. Af-
fiant further says that he did not learn of the testimony of said witness until since the trial of
this cause, although he had caused diligent inquiry to be made to ascertain proof in relation to the
annulling of said contract

ad sent his agent to Aurora several times to obtain proof’ for the trial
of this cause. Affiant resides at St. Charles—said Randall at Aurora, and is a stranger to affiant
—and that from facts, he has learned the said witness will testify to, which facts he believes to be
trne, he can prove a full and perfect case, and therefore asks a new trial to be granted, that justice
may be done,



Affidavit of D. L. Eastman—who on oath says, that he was the counsel in said cause, and has
read carefully said Olivar’s affidavit, and that the facts therein narrated, as far as relates to the

testimony of said Randall, and the existence of said testimony, were wholly unknown to affiant
until since the trial of said cause.

And afterwards, to wit: the 31st day of May, 1855, the plaintiff’s motion for a new trial here-
tofore entered herein comes on to be heard, and after argument, ete., the court overruled said mo-
tion, to which ruling of the court the plaintiff by his counsel excepts. It is therefore considered by
the court that the defendants have and recover from the plaintiff their costs in this behalf expended,
and have execution therefor. And thereupon the plaintiff prays an appeal to the supreme court,
which is allowed—plaintiff file bond in penal sum of $100 by 1st of August, to be approved by
the judge in vacation, on condition that bill of exceptions to be made in thirty days by agreement.

And afterwards, to wit: the 25th day of June, 1855, plaintiff’ filed his bill of exceptions in
said cause,

WITNESSES FOR THE PLAINTIFF :

Sidney Walden being sworn, stated—knows said Kendall ; worked for him and Foster in
spring and summer of 1854 ; knows of his building fences for said defeadants in spring and sum-
mer of 1854-—they made fence from Aurora West to the “Y,” some 23 or 24 miles—Dbegan to
work for Foster & Kendall last week in March, 1854, and worked till some time in June—fence
made of cedar posts and boards, each side of rail road—posts put in ground 2 feet or more—Dboards
12 and 16 feet long—fence 4 boards high—panels 6 and 8 feet long, about 4 boards, 12 feet long
—balance 16 feet—average worth 15 cents per rod to build fence—to set posts 124 cents—to nail
on boards 3 cents per rod—about £ of whole length of fence completed ; balance, posts only were
set. Kendall and myself worked on fence—Foster worked from Indian Creek East to Saw Mill
—went then to Junetion and worked West to near Batavia. IFoster commenced work East of
Aurora, last of June—mnever heard Foster & Kendall say they could not agree. Foster paid me
—Kendall & Foster ceased working together in June—Foster had some ten men working for him.
Wm. H. Hawkins, superintended delivery of Lumber along line of rail road—have seen Hawkins

pay Foster money—LFoster gave me an order on Hawkins for my wages.

Cross-examined.—have seen Hawkins pay Kendall & Foster money-—has paid me money—

seen him pay money to different hands.

Nathan Foster being sworn, stated—knows Kendall and IHawkins—Kendall and himself work-
od together for C. & A. R. R. Co., from March till July, 1854, then dissolved partnership, Tth day
of July, witness thinks. Witness and Kendall disagreed, and asked Hawkins if they could dis-
solve, who said they might. Witness tried to buy Kendall out—he would not sell—offered to sell
ont to K., and he would not buy—they could not agree—witness went to Hawkins and told him

him he would not work any longer with K.—IHawkins was agent of R. R. Co., in fencing depart-

ment—rhe told witness and K. to come down on Sunday and he would fix it up. July 7th witness
and K. went to see Hawkins, could not come to terms—Hawkins proposed witness should give up
all the tools and interest in the work and K. pay $50 for same, and K. go on and finish the work—
witness finally agreed to accept proposition ; Hawkins said if’ witness would do that he would give
him work in the woods, and as to price, would pay him what it was worth. Saw Hawkins again
in Chicago—had another talk about price—Iawkins said he would pay what it was worth—went
to work fencing for Co.—drew his order to pay men on Hawkins, who paid some of them. Ken-
dall was at work at this time between Waverly and Mendota, building fence for said company—
had 3 or 4 men,

Kendall and Foster, prior to July 7, 1854, drove 24 miles of posts—put on 6 miles of boards
in one piece and 8 miles in another—worth from 10 to 12 cents per rod to sharpen and drive posts

—4 cents per rod to nail on boards,  Kendall & Foster dissolved July 7, 1854.

Hawkins paid witness $50 for Kendall for his interest. At this time said rail road company
were owing Kendall and Foster between $300 and $400, which was to go to Kendall-—had no more
to do with Kendall.



Cross-Examined.—Kendall and witness looked books over—calculated the fence completed at
14 cents per rod—10 cents setting posts—Hawkins agreed to pay 14 cents—contract price was 134
cents—paid monthly—about 6 weeks after they commenced, got $90; in 5 or 6 weeks more got
#400, and $25 in debts owed around town—DKendall got $50 or $100 in Chicago—Hawkins paid
Kendall 200 fore part of August—said he paid $48 to 4 Dutchmen—FHawkins said, when we
talked of dissolving, he would divide us up—they dissolved, and witness was released from build-
ing the fence. Some two months after the Tth of J uly, Hawkins told witness for the first time he
iutended to hold him on the contract—told witness a dozen times he should be made good—should
take off of Kendall’s work and put it on to his—told this in September—did not want Johnson to
know it—first talked of written contract in September——wanted witness should keep it still—told
witness very often he should have his pay.

George W. Waite being sworn, stated : he had been engaged as an engineer for the past 3 or
4 years—was acquainted with land West of Aurora where C. & A. R. R. runs—had a contract to
build some fence for company West of village—heard the witness, Foster, testify—was to build
such fence as he described—company was to pay me 15 cents per rod—worth 14 cents per rod to
build the fence—10 or 11 cents to sharpen and set posts—worth more to build fence last year than
in 1852
it was worth 12 cents in 1854 if it was worth 15 cents per rod to complete the fence in 1852, in
1854 it was worth 17 cents.

labor is higher and boards are higher—if it was worth 11 cents to set posts per rod then.

Cross-examined.—No questions.
Plaintiff’ here rested.

WITNESS FOR THE DEFENCE.
Wm. H. Hawkins being sworn, stated : Knows Foster and Kendall—they built fence for €.
& A, R, R. Co., as follows: hetween last of March and last of November, 1854, to amount of
$1.016.88,

They have two statements; West of Aurora they termv_ . ____________________ $1,016.88
fast of Aurora ¢ SN S S AR - 1l
Foster has also made some cross signs, amounting to___._________________________. 54.50
Allowed 14 cents per rod for fence finished :
28617 rods of finiahed fence, . .. covccnerr cmun sman cesb nn veonssn wo s eie-BTO0.36
Bl LRTeNy et RO ARG e i | R 4.20
3375 posts set ; allowed 6 cents perrod, ... ____________________._.__ 202.50
260 rods of boards nailed on, 7 eents, ... ... ____ ... ___._.._______._.. 1820
80 “ i & s e s B R SRR e e 5.60 $1,016.88
Have paid Kendall and Foster, West of Aurora, work done, ____ ___. _____________.__ 1,018.54
Leaving balance overpaid by the company, of .. . oo o aaeao... 8176

began work last day of March—had difficulty the last of
June——Foster and Kendall came to witness to make some arrangement about buying each other

They were to be paid monthly

out, to have an estimate, or devise some means to settle—Foster seemed to be determined to be
released from Kendall—they wanted witness should allow them to do the work separately and
draw their pay separately. Witness told them, if’ you won’t agree, let Kendall take work below
Aurora, and Foster give up the work—told them he should hold them responsible to the company.
They talked a good while and went away without any definite settlement ; saw them next morn
ing at Junction ; they said they'had agreed on a sum; witness was to pay Foster $50 for Kendall,
and Kendall was to have all the tools. Kendall went on to his work and Foster to Chicago with
witness.

Nothing was then said about written contract, nor at Chicago. A week or ten days afterwards
Foster was to go to the woods East of Aurora to put up fence; told him he should allow him a
proportionate average ; he should take from Kendall’s account and add to his, as it was propor-
tionably worth. Week or two afterwards Foster wanted to know what witness was going to al-
low him on his fence ; told him he would allow him what was right. Witness refused to release
them : did not settle with Kendall ; allowed Kendall 14 cents per rod after this dissolution. Al-
lowed Foster East of Aurora on prairie 228 rods, 14 cents per rod, $13.92; woods, per rod, 25
cents ; 2433 rods, $628,25. Supposed it was worth 14 cents per rod—to set posts, 6 cents, Hired
halance of posts at6 cents.



Cross-examined.—Saturday morning;

After the 7th July, 1854, of the 5.617 rods fence built, } of it was finished ; one-half of the
3375 posts above referred to, were set after said date. Kendall superintended work West of Au-
rora after said date; paid men that worked with him for company ; Kendall drew orders in his
own name, e drew some $400, East of Aurora; prairie 228 rods at 14 cents—2433 rods at 25
«cents. Foster superintended building this fence, paid his men; he drew orders on me in name
-of Nathan Foster, drew $500 or $600—mno orders drawn after July 7 in name of Foster & Kendall.
Have not paid Kendall and Foster any money since July 7, 1854. Paid James M. Kendall, Sept.
1o, 1854, $100; Oct. 21st, $15, and $48.64 was paid te Dutchmen, in orders drawn in James M.
Kendall’s name ; balance of orders of $200 not accepted; since settled with Foster and paid him
for work East of Aurora. i

Mzr. Parker being sworn, stated : he had been engaged’ in building fence ; worked for Kendall
last of September; was to have 5 cents per rod for driving posts, and 7 cents for nailing on boards.
Heard Kendall say he was going to quit work ; said he had quit work on west end ; asked witness
what he would do it for ; told him 12 cents per rod, as he was near home ; this was Nov. 1st; he
gave witness 8 cents to nail on boards, and 6 cents for driving posts ; said that was what he had for

21. doing the work ; said he had a partner who was at work in Big woods ; had contract with company
to finish what Kendall did not do; could make as much at setting posts at 6 cents, as nailing on
boards at 8 cents, although it is much harder work.

Defendants then offered a contract between said Rail Road Company and Kendall & Foster,
the execution of which was duly proven. The plaintiff objected; the court overruled the objec-
tion and allowed said comiract te be read, as follows, to wit :

This article of agreement, made this 10th day of April, A. D. 1854, between Nathan Foster
and J. M. Kendall, of St. Charles, Kane County, and State of Illinois, of the first part, and the
Chicago & Aurora Rail Road Co. of the second part,

Witnesseth, that the said party of the first part agrees to build and construct 40 miles (or more if
said Rail Road Co. shall require) of posts and boards, fence along the line of said R. R. treck; te
be built of 12, 14 and 16 foot boards; said posts to be set in thesground 24 feet, substantial and
permanent ; the boards to make joints on each post, to be four boards high, six nails in each board,
to diverge from the main line of said fence (which is understood to be fifty feet from the center of
said R. R. track) to said R. R. track at all the crossings, as may be directed by the agent of said
company 3 said work to be performed as fast as ten men can do the same, or as said company may
direct: said work to be commenced as soon as said company shall furnish the materials for the
same, and all the work so done as above mentioned, to be done in a geod workmanlike manner.

For which said R. R. Co. agrees to pay to said Foster & Kendall, thirteen and one-half cents
per rod ; and said Co. are to lay said posts and boards along said R. R. track in car loads or parts
of car loads as the case may be, and for the work so done by Foster & Kendall, said R. R. Co. are
to make payments as above mentioned ; rates monthly, or so soon thereafter as estimates may be
made—reserving 10 per cent. in each estimate until said work is finished; and where the posts are
now set, the said parties of the first part are to put on the boards and finish the same for seven
cents per rod 3 and if said company shall decide to batten and cap said fence it shall be done under
the directions of the agent of said company ; and the party of first part is to have for all such
batten and cap fence two cents extra per rod.

In presence of. | 2 3
Hotves MiLLER. | W_ 8. Jonxsox, Sup., by W. H. Hawxkins, Ag't, [SEaL.]

Narnax Fosreg. [Sear.]
J. M. KgxparL. [SEar.]

To which decision of the court in allowing the same to be read the plaintiff’ excepted.

-

The above is all the testimony in the case.
W hereupon plaintiff asked the following instruction which was given by the court to the jury,

together with a qualification asked by the defendant.

“That if the jury believes from the evidence there was justly due James M. Kendall any sum
from the Chicago & Aurora Rail Road Company on the 27th day of November, 1854, that the
said plaintiff is entitled to a judgment for such amount so due ;not exceeding one hundred dollars.

S)ansaea))
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5 12383 000)

31,

Qualification to plaintifi’s instruction :

“That it is wholly immaterial whether the original contract between Foster & Kendall and
the defendant was cancelled or not, except so far as it may tend to show whether the defendants
were indebted to Kendall, and the jury must find for the defendants unless the plaintiff’ has proved
that the defendants were indebted to James M. Kendall, on the 28th day of November, 1854, and
under the issue in this case, the burthen of proof is on the plaintiff.

Whereupon the jury retired to consider of their verdict, and afterwards came into court and
rendered their verdict against the plaintiff.

Whereupon plaintiff entered his notice for a new trial, filed his special reasons therefor, and
aflidavits, &e., as appears above, which motion of plaintiff, after argument, &c., was overruled by
the court, to all of which ruling the plaintiff’ excepted, and prayed an appeal to the supreme court,
and by the agreement of parties, 30 days were allowed from the adjournment of this court for the
plaintiff to prepare his bill of exceptions and perfect his appeal.

And afterwards, to wit: the 20th day of July, there was filed in the clerk’s office of said cir-
cuit court, an Appeal Bond signed by said John Olivar as principal, and William R. Miller as
surety. and approved by Isaac G. Wilson, judge, &c., August 30, 1855,

To all of which bill of exceptions and record is the following :
STATE OF ILLINOIS, }

Kane County, ss. §{ 1, Lather Dearborn, clerk of the circuit court in and for said county,
in the State aforesaid, do hereby certify that the above and foregoing is a full, perfect and complete
copy of all the papers in the above entitled cause, and of all orders of court and bill of exceptions,
as appears from the files and records of said court.

Witness my hand and seal of said court. at Geneva, in said county, this 26th
[SEaL.] day of May, A. D. 1856.
LUTHER DEARBORN, Clerk.
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State of Illinois, | IN CIRCUIT COURT,

KANE COUNTY, SS. May Term, 1855.
JOTIN OLIVAR
VS,
CHICAGO & AURORA RAIL ROAD COMPANY.

An appeal bond, by the defendants in the above entitled cause, was filed in the Clerk’s €3t
fice: of said Court, January 16th, 1855,

Appeal from A. R. McWayne, J. P.

On the same day a supersedeas issued to stay proceedings in the court below. and returned,
served, Jan, 20, 1855,

A transeript in said cause was filed in said Cirenit Court, May 10, 1855, certificd to by said
Justice, which transeript is in the following form :

JOIIN OLIVAR

v i Demand $100.
CHICAGO & AURORA RAIL ROAD COMPANY. b
Garnishee of James M. Kendall, Defendant in execution wherein | November 24,1854,
John Olivar is Plaintiff, J

By which said transcript it appears that on the 8th day of January, 1855, judgment was ha!
i tavor of said plaintiff vs. Chicago & Aurora Rail Road Co., as garnishee, for the sum of $100-—
the same when collected to be applied upon judgment against said Kendall,

And with said transcript, on the same day was also filed, the garnishee process, issued from
the justice court vs. said defendants, on which was the following endorsement, to wit : &
“*Served the within process by leaving a copy thereofwith William H. Hawkins, agent of the
within named Chicago & Aurora Rail Road Company.-——November 27, 1854,
J. T. Bevier, Constable.”

Also the answer of’ said defendant, sworn to and subscribed by said W. H. Hawkins, as agent
ot the C. &. A. R. R. Co., in which it appears Foster & Kendall were indebted to said defendant in
the sum of $1,018.64 and credit had been given them in the same sum.

Afterwards, to wit: the 27th day of February, 1855, it being one of the days of February.
term of said court, came D. L. Eastman, attorney, and entered the appearance of plaintiff.

Afterwards, to wit: the 17th day of May, 1855, it being one of the days of the May term of
said court, came Plato, attorney for def’ts, and entered a motion to dismiss this cause, for the reas-
on that there was no service of process on the defendants, and the justice had no jurisdiction over
the person of the defendants. "

Afterwards, to wit: the 18th day of May, 1855, the plaintiff by his attorneys filed a list of
interrogatories, in words and figures, as follows, to wit :

“Will the Chicago & Aurora Rail Road Company please to answer the following interroga-
tories, to wit :

1st. Please to state whether or not you had on the 27th day of November. A. D. 1854, any
etfects, choses in action, in your possession, or power belonging to James M. Kendall ; if yea,
please to state the number, kind and value of such effects, or choses in action.

2d. Please to state whether or not you were indebted on the 27th day of November, A. D.
1854, to James M. Kendall, in any manner or form: if yea, please state the nature and amount of
such indebtedness, fully and particularly.”



And on the same day, after argument, ete., the court over-ruled the said motion to dismiss,
29. and thereupon the defendants by counsel except. And thereupon, on motion of plaintiff, the de-
fendants were ruled to answer the interrogatories herein filed, by Thursday morning next.

And afterwards, to wit: the 24th day of May, 1855, the answer of said defendants was filed,
in words and figures as follows, to wit:

The answer of the above named defendants to the interrogatories filed in this cause, taken un-
der the common seal of said corporation, as by the said seal appears,

To the first interrogatory the defendants say,

That on the 27th day of November, A. D. 1854, they had not any effects, choses in action in
their possession, or power belonging to James M. Kendall.

To the second they say,

That on the 27th day of November, A. D. 1854, they were not indebted to James M. Ken-
dall in any manner or form.

o~ - In testimony whereof, the common seal of said corporation is hereunto affixed,

s SEAL OF / this 21st day of May, A. D. 1855.

? COMP’Y. 5 Attest, AMOS T. HALL, Treasurer,
e AMOS T. HALL, C. & A. R. R. Co.”

Secretary C. & A. R. R. Co.”

And afterwards, to wit: the 25th day of May, 1855, the plaintiff by Eastman, his attorney,
comes and excepts to the answer of the defendants, and denies the truth thereof; after argument,
ete., the court advised, overrules said exception, to which ruling of the court the plaintifl’ excepts ;
and thereupon on motion of plaintiff, it is ordered by the court that a jury come, whereupon a jury
came, and after hearing a portion of the evidence, it is agreed that the jury separate and meet the

eourt to-morrow morning.

And afterwards, to wit: the 26th day of May, it heing one of the days of said May term, the
parties to this suit come, and the jury heretofore empaneled herein also come, and after hearing ar-
guments, ete., and instructions of the court, retire to consider of their verdict, and subscque{]tl)
return into court, and for a verdict, upon their oaths say, “we, the jury, find the issue joined in
favor of the defendant;” and thereupon comes the plaintiff by his attorney, and moves the court
for a new trial herein.

BLR

And afterwards, to wit : on the 29th day of May, 1855, the plaintiff by his attorney files his
motion for a new trial, and for special causes files the following points :

Ist.  The verdict of the jury was against the law and the evidence.

2d.  The verdict runs against the weight of evidence.

3d. The plaintiff has discovered new evidence since the above cause was submitted to the
point, that the within contract of the parties was entirely cancelled by the said Rail Road Compa-
ny and Foster & Kendall, and that the said company were indebted to the said James M. Kendall
i the sum of about $250 en the last of October, 1854.

10,

And with said special canses were filed the following affidavits.

Affidavit of John Olivar, plaintiff herein, who on oath, says, he has been informed and believes
he can prove by one Jeremiah Randall, resident of Aurora, Hlinois, that the contract between the
defendants herein and Foster & Kendall, offered in evidence in trial by said defendants, was anmul!-
ed and cancelled by said defendants on or about the 7th day of July last; that said company em-
ployed said Kendall from the said 7th of July, 1854, till the last of September or first of October
last; that there was due said Kendall, in November last, for work done, some $200 or £300. Af-
fiant further says that he did not learn of the testimony of said witness until since the trial of
this cause, although he had caused diligent inquiry to be made to ascertain proof in relation to the
annulling of said contract—had sent his agent to Aurora several times to obtain proof for the trial
of this cause. Affiant resides at St. Charles—said Randall at Aurora, and is a stranger to affiant
—and that from facts, he has learned the said witness will testify to, which facts he believes to be
true, he ean prove a full and perfect case, and therefore asks a new trial to be granted, that justice
may be done.

1i.



Afthidavit of D, L. Eastinan—who on oath says, that he was the counsel in said cause, and has
read carefully said Olivar’s affidavit, and that the facts therein narrated, as far as relates to the
testimony of said Randall, and the existence of said testimony. were “wholly wnknown to affiant
until since the trial of said cause.

And afterwards, to wit: the 31st day of May, 1855, the plaintiff ’s motion for a new trial here-
tofore entered herein comes on to he heard, and after argument, etc., the court overruled said mo-
tion, to which ruling of the court the plaintiff by his counsel excepts. It is therefore considered by
the court that the defendants have and recover from the plaintiff their costs in this behalf expended.
and have exceation therefor.  And thereupon the plaintiff prays an appeal to the supreme court,
which is allowed—plaintiff’ file bond in penal sum of $100 by 1st of August, to be approved by
the judge in vacation, on condition that hill of exceptions to he made in thirty days by agreement,

And afterwards, to wit: the 25th day of June, 1855, plaintift’ filed his bill of exceptions in

said cause,

WITNESSES FOR THE PLAINTIFF :

Sidney Walden being sworn, stated—knows said Kendall ; worked for him and Foster in
spring and summer of 1854 ; knows of his building fences for said defendants in spring and sum-
mer of 1854—they made fence from Aurora West to the Y,” some 23 or 24 miles—began to
work for Fogter & Kendall last week in March, 1854, and worked till some time in J une—fence

made of cedar posts and boards, each side of rail road—posts put in ground 2 feet or more

boards
12 and 16 feet long—fence 4 boards high—panels 6 and 8 feet long, about & boards, 12 feet long
—balance 16 feet

average worth 15 cents per rod to build fence—to set posts 121 cents—to nail
on boards 3 cents per rod—about § of whole length of fence completed ; balance, posts only were
set.  Kendall and myselt worked on fence—Foster worked from Indian Creek East to Saw Mill
—went then to Junetion and worked West to near Batavia. Foster commenced work East of
Aurora, last of June—mnever heard Foster & Kendall say they could not agree.  Foster paid me
—Kendall & Foster ceased working together in June—Foster had some ten men working for him.
Wm. H. Hawkins, superintended delivery of Lumber along line of rail road—have seen Hawkins
pay Foster money—Foster gave me an order on Hawkins for myhwages.

Cross-examined.—have seen Hawkins pay Kendall & Foster money—has paid me money—

seen him pay money to different hands.

Nathan Foster being sworn, stated—knows Kepdall and Hawkins—Kendall and himself work.
ed together for C. & A. R. R. Co., from March till July, 1854, then dissolved partnership, Tth day
of July, witness thinks. Witness and Kendall disagreed, and asked Hawkins if they could dix-
solve, who said they might. Witness tried to buy Kendall out—he would not sell—offered to sell
out to K., and he would not buy—they could not agree—witness went to Hawkins and told him
him he would not work any longer with K.—Hawkins was agent of R. R. Co., in fencing depart-
ment—he told witness and K. to come down on Sunday and he would fix it up.  July 7th witness
and K. went to see Hawkins, could not come to terms—IHawkins proposed witness should give up
all the tools and interest in the work and K. pay $50 for same, and K. go on and finish the work—
witness finally agreed to accept proposition ; Hawkins said if witness would do that he would give
him work in the woods, and as to price, would pay him what it was worth. Saw Hawkins again
in Chicago—had another talk about price—THawkins said he would pay what it was worth—went
to work fencing for Co.—drew his order to pay men on Hawkins, who paid some of them. Ken-
dall was at work at this time between Waverly and Mendota, building fence for said company—
had 3 or 4 men.

Kendall and Foster, prior to July 7, 1854, drove 24 miles of posts—put on 6 miles of boards
in one piece and 8 miles in another—worth from 10 to 12 cents per rod to sharpen and drive posts

—4 cents per rod to nail on boards.  Kendall & Foster dissolved July 7, 1854,

Hawkins paid witness $50 for Kendall for his interest. At this time said rail road company
were owing Kendall and Foster between $300 and $400, which was to go to Kendall—had no more
to do with Kendall.

o
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Cross-Examined.—Kendall and witness looked books over—calculated the fence completed at
14 cents per rod—10 cents setting posts—Iawkins agreed to pay 14 cents—contract price was 134
cents—paid monthly—about 6 weeks after they commenced, got $90; in 5 or 6 weeks more got
$400, and $25 in debts owed around town—Kendall got $50 or $100 in Chicago—Hawkins paid
Kendall $200 fore part of August—said he paid $48 to 4 Dutchmen—THawkins said, when we
talked of dissolving, he would divide us up—they dissolved, and witness was released from build-
ing the fence. Some two months after the Tth of July, Hawkins told witness for the first time he
iutended to hold him on the contract—told witness a dozen times he should be made good—should
take off of Kendall’s work and put it on to his—told this in September—did not want Johnson to
know it—first talked of written contract in September——wanted witness should keep it still—told
witness very often he should have his pay.

George W. Waite being sworn, stated : he had been engaged as an engineer for the past 3 or
4 years—was acquainted with land West of Aurora where C. & A. R. R. runs—had a contract to
build some fence for company West of village—heard the witness, Foster, testify—was to build
such fence as he described—company was to pay me 15 cents per rod—worth 14 cents per rod to
build the fence—10 or 11 cents to sharpen and set posts—worth more to build fence last year than
in 1852—labor is higher and boards are higher—if it was worth 11 cents to set posts per rod then.
it was worth 12 cents in 1854 ; if it was worth 15 cents per rod to complete the fence in 1852, in
1854 it was worth 17 cents.

Cross-examined.—No questions.

Plaintift here rested.

WITNESS FOR THE DEFENCE.
Win. H. Hawkins being sworn, stated : Knows Foster and Kendall—they built fence for €.
& AL R.R. Co., as follows: between last of March and last of November, 1854, to amount of
£1,016.88,

They have two statements; West of Aurora they term . ________________ $1,016.88
East of Aurora ¢ B e s R 833.58
Foster has also made some cross signs, amounting to______________________________ 54.50
Allowed 14 cents per rod for fence finished :
DU POHS OF THIMNGA TOHOB, - - - o oo wan i v cs wm s am fommns n wp Smld bmme £786.36
30 o o N e e T e G B e i s T 4.20
3375 posts set 1 allowed 6 cents pervod, oo .. _____________________ 202.50
260 rods of boards nailed on, Teents, ... ._________________ . _______ ... 1820
80 .« ¢ & 5 iy ol PR R T LR SN 560 $1,016.88
Have paid Kendall and Foster, West of Aurora, work done, ________ . ________ 101854
Leaving balance overpaid by the company, of _____._____________________________. $1.7¢

They  were to be paid monthly—began work last day of March—had difficulty the last of
June—Foster and Kendall came to witness to make some arrangement about buying cach other
out, to have an estimate, or devise some means to settle—IFoster seemed to be determined to he
released from Kendall—they wanted witness should allow them to do the work separately and
draw their pay separately. Witness told them, if you won’t agree, let Kendall take work below
Aurora, and Foster give up the work—told them he should hold them responsible to the company.
They talked a good while and wdnt away without any definite settlement ; saw them next morn
ing at .hm(‘tinnv; they said they had agreed on a sum: witness was to pay Foster $50 for Kendall.
and Kendall was to have all the tools,  Kendall went on to his work and Foster to Chicago with
witness,

Nothing was then said about written contract, nor at Chicago. A week or ten days afterwards
[Foster was to go to the woods East of Aurora to put up fence; told him he should allow him a
proportionate average ; he should take from Kendall’s account and add to his, as it was propor-
tionably worth,  Week or two afterwards Foster wanted to know what witness was going to al-
low him on his fence 5 told him he would allow him what was right.  Witness refused to release
them ; did not settle with Kendall ; allowed Kendall 14 cents per rod after this dissolution, Al-
towed Foster East of Aurora on prairie 228 rods, 14 cents per rod, $13.92: woods, per rod, 25
cents 1 2433 rods, $628,25. Supposed it was worth 14 cents per rod—to set posts, 6 cents,  Hired

halmice of posts.at 6 cents,
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. Cross-examjned.—Saturday morning ;

After the Tth July, 1854, of the 5.617 rods fence built, 3 of it was finished ; one-half of the
3375 posts above referred to, were set after said date. Kendall superintended work West of Au-
rora after said date; paid men that worked with him for company ; Kendall drew orders in his
own name.  He drew some $400, East of Aurora; prairie 228 rods at 14 cents—2433 rods at 25
cents.  Foster superintended building this fence, paid his men; he drew orders on me in name
of Nathan Foster, drew $500 or $600—no orders drawn after July 7 in name of Foster & Kendall.
Have not paid Kendall and Foster any money since July 7, 1854. Paid James M. Kendall, Sept.
18, 1854, $100; Oct. 21st, $15, and $48.64 was paid to Dutchmen, in orders drawn in James M.
Kendall’s name ; balance of orders of $200 not accepted; since settled with Foster and paid him
for work East of Aurora.

Mr. Parker being sworn, stated : he had been engaged in building fence ; worked for Kendall
last of September; was to have 5 cents per rod for driving posts, and 7 cents for nailing on hoards,
Heard Kendall say he was going to quit work ; said he had quit work on west end ; asked witness
what he would do it for ; told him 12 cents per rod, as he was near home ; this was Nov, 1st; he
gave witness 8 cents to nail on boards, and 6 cents for driving posts; said that was what he had for
doing the work ; said he had a partner who was at work in Big woods; had contract with company
to finish what Kendall did not do; could make as much at setting posts at 6 cents, as nailing on
boards at 8 cents, although it is much harder work.

Defendants then offered a contract between said Rail Road Company and Kendall & Foster,
the execution of which was duly proven. The plaintiff objected; the court overruled the objec-
tion and allowed said contract tn;j:-t’-. read, as follows, to wit :

~ This article of agreement, made this 10th day of April, A. D. 1854, between Nathan Foster
and J. M. Kendall, of St. Charles, Kane County, and State of Illinois, of the first part, and the

. Chicago & Aurora Rail Road Co. of the second part,

Witnesseth, that the said party of the first part agrees to build and construct 40 miles (or more if

_said Rail Road Co. shall require) of posts and hoards, fence along the line of said R. R. treck; to

be built of 12, 14 and 16 foot boards; said posts to be set in the ground 2% feet, substantial and
permanent ; the boards to make joints on each post, to be four boards high, six nails in each board,
to diverge from the main line of said fence (which is understood to be fifty feet from the center of
said R. R. track) to said R. R. track at all the crossings, as may be directed by the agent of said
company ; said work to be performed as fast as ten men can do the same, or as said company may
direct; said work to be commenced as soon as said company shall furnish the materials for the
same, and all the work so done as above mentioned, to be done in a good workmanlike manner.
For which said R. R. Co. agrees to pay to said Foster & Kendall, thirteen and one-half cents
per rod ; and said Co. are to lay said posts and boards along said R. R. track in car loads or parts
of car loads as the case may be, and for the work so done by Foster & Kendall, said R. R. Co. are
to make payments as above mentioned ; rates monthly, or so soon thereafter as estimates may be
made—reserving 10 per cent. in cach estimate until said work is finished ; and where the posts are
now set, the said parties of the first part are to put on the boards and finish the same for seven
cents per rod; and if said company shall decide to batten and cap said fence it shall be done under
the directions of the agent of said company ; and the party of first part is to have for all such
batten and cap fence two cents extra per rod. ‘

In presence of. |

Howves MiLLER. | W. 8. Jounson, Sup., by W. H. Hawxins, Ag't, [SEAL.]

Narnax Fosrer. [SEar.]
J. M. KexparL. [SEaL.]

To which decision of the court in allowing the same to be read the plaintiff excepted.
The above is all the testimony in the case.
W hereupon plaintiff asked the following instruction which was given by the court to the jury,

together with a qualification asked by the defendant.

“That if the jury believes from the evidence there was justly due James M. Kendall any sum
from the Chicago & Aurora Rail Road Company on the 27th day of November, 1854, that the
said plaintiff is entitled to a judgment for such amount so due ;not exceeding one hundred dollars,
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Qualification to plaintiff’s instruction :

“That it is wholly immaterial whether the original contract between Foster & Kendall and
the defendant was cancelled or not, except so far as it may tend to show whether the defendants
were indebted to Kendall, and the jury must find for the defendants unless the plaintiff has proved
that the defendants were indebted to James M. Kendall, on the 28th day of November, 1854, and
under the issue in this‘case, the burthen of proof is on the plaintiff,

Whereupon the jury retired to consider of their verdict, and afterwards came into court and

rendered their verdict against the plaintiff.

’

Whereupon plaintiff entered his notice for a new trial, filed his special reasons therefor, and
affidavits, &c., as appears above, which motion of plaintiff, after argument, &ec., was overruled by
the court, to all of which ruling the plaintiff excepted, and prayed an appeal to the supreme court,
and by the agreement of parties, 30 days were allowed from the adjournment of this court for the
plaintiff to prepare his bill of exceptions and perfect his appeal.

And afterwards, to wit: the 20th day of July, there was filed in the clerk’s office of said cir-
cuit court, an Appeal Bond signed by said John Olivar as principal, and Williamm R. Miller as
surety. and approved by Isaae G. Wilson, judge, &ec., August 30, 1855.

To all of which bill of exceptions and record is the following :
STATE OF ILLINOIS,

Kane County, ss. } I, Luther Dearborn, clerk.of the circuit court in and for said county.
in the State aforesaid, do hereby certify that the above and foregoing is a full, perfect and complete
copy of all the papers in the above entitled cause, and of all orders of court and bill of exceptions.
as appears from the files and records of said court.

Witness my hand and seal of said court. at Geneva, in said county, this 26th
[Sear.] day of May, A. D. 1856.
LUTHER DEARBORN, Clerk.
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