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BILL OF EXCEPTIONS.

WARREN COUNTY CIRCUIT COURT.

GEORGE I. BERGEN, )
FREDERICK P. SISSON,
vs.

PETER RIGGS.

STATE OF ]LLINOIS,%
§8

Warrex Couxnty.

Be it remembered, that at the October Term, A. D. 1863,
of the Circuit Court held in and for the Connty of Warren,
and State of Illinois, at the Court House in Monmouth, on
the 12th day of November, A. D. 1863, at the October Term
of said Cireuit Court, before the Hon. O. B. Lawrence, Judge,

The issue joined between the parties aforesaid came on to
be tried by s jury of the County aforesaid, for that purpose
duly empanneled and sworn, and upon the trial of said issue
the counsel for the Plaintiffs, to maintain said issue on their
part, called D. C. Riggs, a witness on behalf ot the Plain-
tiffs, who being duly sworn, testified as follows :

1 am a brother of the defendant, Peter Riggs; I am ac-
quainted with the Plaintifis and William D. Lock ; I know
the horse in question. I gold the horse, as agent of Peter
Riggs ; was authorized by the Deiendant to sell him ; sold
him to Wm. D. Look; 1 suppose he was agent for Plaintiffs.
The horse was sold in the summer, sometime in July or Au-
14 gust last. I told Mr. Look it was iy brother’s horse.
Cross-examined, witness testified : I told him T had a
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horse I wanted to sell him. Drove round the town, tried
him ; I got on him and rode bim. If he suited he said he
would give eighty dollars for him, and he finally paid me
eighty dollars and took the horse. There was no special
warranty of the horse ; I acted as the agent of ny brother in
the sale ot this horse, I told him it was my brother’s horse;
I paid the money over to my brother in twenty minutes af-
ter I received it ; Look said nothing about being agent for
Plaintiffs or any one else ; I knew nothing about that. -
William D. Look, a witness called in behalf of Plaintiffs,
objected to by defendant, and sworn on his woi dire, said :
I was purchasing horses for Bergen & Sisson for a propor-
tion of profits ; I have settled with Bergen & Sisson for this
horse ; they have paid me; it will make no difference with
me which way the verdict goes in this case; my arrange-
ments with Bergen & Siscon was, if loss, I was to stand my
proportion. They furnisl:ed the money and bore expenses ;
I received a portion of profits. I have acted for some time
as agent of Bergen & Sisson; I still act as theiragent; I
bave never acted as a partner, but only as I have stated, as
agent ; I still act as agent, and was employed as such. The
share of profits I received was only a mode of compensation
for iny services ; I acted under their orders, and had no con-
trol of the business; I have been paid by them for the same,
and settled the whole matter with them. They have given
me a written release (which was produced), and read as
follows, viz : “ Know all men by these presents, that we,
George 1. Bergen and Frederick P. Sisson, partners un-
der the name of Bergen & Sisson, that for and in considera-
tion of the sum of one dollar, to us in hand paid by William
D. Look, we do hereby release the said William D. Look
from all liability on or on account of any judgment that may
be rendered against us in a certain cause where we are Plain-
tiffs, and one Peter Riggs is Defendant, brought to recover
the purchase price of a certain horse, and damages for a
breach of warranty thereon, which was bought by us of said
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Peter Riggs, through said Look, as agent, and taken as a U.
S. Animal from us by C. E. Dewey. And we do farther re-
lease the said William D. Look from all liability to us for or
on account of any damages we may sustain by reason ofthe
purchase of said horse by said Look. In witness whereof,

we have hercunto set our hands and seals this 26th day of
October, A. D. 1863.

GEORGE I. BERGEN, { Sear. }
F. P. SISSON. { Sgar. }”

They were in business before they employed me; only
employed me as agent afterwards.

Cross examined, witness said : I purchased horses ; they
furnished the money ; they disposed of the horses ; I got one-
third, Bergen & Sisson two-thirds. I shared one-third of
losses as well as profits ; if we made $15 on a horse, my
share was $5; if we lost $15, T lost $5. I bought the hor-
ses, they furnished the money and sold the horses. We have
settled as to this horse in controversey.

This was all the testimony as to the competency of
Look, whereupon, against the objection of Defendant, the
Court permitted said Look to be sworn in chief, to which ru-
ling of the Court the Defendant then excepted.

Said witness, William D. Look, was then sworn in chief,
and testified as follows: I know the parties to this suit; I
purchased the horse in questior for Bergen and Sisson, the
Plaintiffs in this suit ; 1 purchased him the 27th of July,
1863, of David C. Rxo'trs acting for his brother, Peter Riggs.
He said he was selling for his brother : ; I gave eighty
dollars for the horse ; paid the money. I discovered a brand
upon the horse three or four weeks after I bought him; U,
S.” on the left fore shoulder ; it was not perceptible when I
bought him ; it is the brand the United States use for their
animals. The brand I did not sce at the time of purchase ;
exmmned pretty thoroughly ; after horse began to shed, I
noticed it. I was not informed at the time of the purchase
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that there had been such brand ; I notified Calvin Riggs, and
he went to his brother, the Defendant, with me, and I noti-
fied him of the brand, and requested him to take the horse
and return the money ; he refused to take the horse back.

Cross-examined, witness testified, in answer to the follow-
ing interrogatory : What did he say when he refused to take
the horse, and what reasons did he give for refusing ¢ (Ob-
jected toby Plaintiffs as incompetent, but objection was over-
ruled by the Court, to which ruling of the Court the Plain-
tiffs then and there duly excepted.)

The first reply was, that he had disposed of a part of the
money ; I offered to take part of the money and a due bill
tor the balance.

Did he say the horse was his? (Ohjected to by Plaintiffs,
not because leading in form, but as improper in substance.
Objection overruled by the Court, to which ruling of the
Court Plaintiffs, by their counsel, duly excepted.)

He claimed that the horse was his horse ; I made an offer
to give back the horse ; it was soon after that I discovered
the brand ; [ never brought the horse down here.

The horse was taken away under assumed authority of the
U. S., by Charles E. Dewey, who claiined to act as Quarter-
master’s Agent for the Western Division United States Ar-
my, Head Quarters St. Lonis. e left what he called a re-
ceipt. Receipt offered, which reads as follows:

“(XALESBURG, ILLs., Sept. 10th, 1863.
This is to certify that [ have this day taken from Bergen
& Sisson one bay horse, about fifteen hands and one inch
high, about eight years old, with a crooked bune at root of
his tail, with three white feet, one in front, branded * U. 8.,”
by my anthority as per order given from Col. Myers, at St.
Louis, Sept. 7th, 1863.
CHAS. E. DEWEY, Q. M. A.”
Objected to by Defendant, which objection was sustained by
the Counrt, to which ruling of the Court, Plaintiffs, by their
counsel, then and there duly excepted.
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Witness resumed. I have never seen the horse since he
has been taken away. The cost of taking care of the horse
was 30 cents a day from July 27th to Sept. 10th. Plaintiffs
then offered to prove what said horse was worth in the mar-

ket.

This evidence, relative to the expense of keeping the horse,
wus objected to by the Detendant, and on his molion, exclu-
ded by the Court, to which ruling the counsel for the Plain-
tiffs then and there duly excepted.

The counsel for the Plaintiffs then and there offered to
show that this horse was purchased for the Chicago market,
by the Plaintiffs of the Defendant, which was wel! under-
stood by both parties at the time, and to show his value in
the Chicago market, and the cost of transportation to be de-

ducted, (which was objected to by the Defendant as not
the proper measure of damages, which objection was sus-
tained by the Court, and cvidence excluded, to which ruling
of the Court the counsel for the Plaintiffs then and there du-
ly excepted.)

He would have been worth now $105; was worth at the
time of purchase $90. I know this brand was the United
States brand ; at the inspection of horses I have scen the Ine
spector brand horses “U. S, und all their horses are so
branded.

Joseph K. Ripley, a witness sworn in behalf of Plaintiffs,
testified: The Wm. Myers whoss nawe is subscribed to that
order, acts as Quarter Master of the Western Division of the
Army, and has the rank of Colonel. I have seen his hand-
writing upon official papers passing through the Quarter
Master's Department ; that is zhe signature ; I never saw
Myers; I learn this man Myers was (and has been) and is
Quartermaster? and know he ranks as Colonel ;3 I have not
personally corresponded with him ; I know in Fall and Win-
ter of 1862 he was acting Quartermaster in Western Divis-
ion of the U. 8. Army ; I was clerk in the Quartermaster’s
Department 4 or 5 wonths, at Fort Donelson, Teun.; he has
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charge of the Western Division of Quartermaster’s Depart-
ment; I never saw him; all I know is from papers that were
frequently passing through my hands, signed by him as
Quartermaster ; my connection with the affair closed in Janu-
ary, A. D. 1863. (The signature to the order was, by De-

_ fendant’s counsel, admitted to have been genuine.)

Order of Col. Myers offered, and receipt of Dewey again
offered, whiel order and receipt were severally objected to
by the Defendant, but were admitted in cvidence by the
Court, to which decision of the Court, admitting said order
and receipt, the Defendant then excepted. Said order reads
as follows :

 ASBISTANT QUARTERMASTER’S OFFIOE,
St. Louis, Mo., Sept. 7th, 1863.
Caas E, Dxwey, Q. M. A.

You will proceed to Illinois and take possession of such
United States animals as you may find, and bring the same
to St. Louis.

WM. MYERS, Cor. & A. Q. M.»

W. D. Look re called, said : This description, contained
in the receipt offered in evidence, is a correct description of
the horse.

Plaintiffs here closed their case.

The Defendant, to maintain the issues on his part, then
called John Riggs, who being sworn, testified as follows : I
am son of the Defendant ; I know the horse ; the first time
Isaw the horse was in Macon county, Missouri; it was on
the prairie; a soldier, belonging to the State Militia, came
with the horse to father’s, and wanted to swap him until his
back got well.  Father let him have another horse, which he
took, and left this one ; the soldier was not wearing the TI.
S. uniform. Father kept the horse three or four weeks, when
the militia inan came after him ; father would not let him go
without having his own horse back ; afterwards the soldier
came again, took the horse, kept him three or four days,
and then brought himn back again. Soon after that.
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father took the horse down to Head Quarters at Palmy-
ra; I went with him ; we saw there an officer who called
himself Provost Marshal 3 he and father had some talk about
the horse, and he told father to take the horse home again,
that it was all right. Father did so; father never got back
the horse he let the soldier have for this horse,

D. C. Riggs, a witness sworn, testified : T was not present
when he tendered the horse ; they came together, and I
stopped.

Motion on part of Defendant to cxclude the evidence of
Look ; overruled.

22 W. D. Look re-called by the Court, testified : I never was
known as a partner with Bergen & Sisson, or acted as such ;
I was not known nor did I act as such in the purchase of this
horse’; T only purchased as the Agent of Bergen & Sisson,
for them, in their name alone ; I was not known as a party
at all in this contract, or regulations, nor as a joint contract-
or with them.

The evidence here closed, the foregoing being all the evi-
dence given on the trial.

22 The Court, at the request of the Plaintiffs, therenpon gave
the following Instructions :

The Court is requested to instruct the jury on behalf of g
the Plaintiffs, as follows, viz: _ :

Ist. That if the jury believe upon the evidence that the
Defendant, by his agent, sold and delivered the horse in
question to the Plaintiffs, and said Lorse in fact at the tima
belonged to the United States, and was a part of the equip-
ment of the army or soldiers of the United States, and was
subsequently taken from the possession of the Plaintiffs nn-
der the anthority of the United States, by any military offi-
cer of the United States, or by his directions, then the jury
should find a verdict for the Plaintiffs, for such damages as
they have sustained by the loss of said horse, the law being
that every man who.sells and delivers personal property to

<3 another person, implicdly warrants the title to said property,
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and guarantees that he is the owner thereof, although
lie does not warrant by express terms, and in fact is wholly
silent as to the ownership ot the property at the time of sale.
2nd. In determining who was the owner of the horse in
question at the time of sale, and whether or not it belonged
to the United States, the fact that the horse was branded with
the United States brand, «“U. S.” it they find in the evi-
dence such fact to exist, is itself (especially in connection
with the Defendant’s admission as to the ownership, when
notified that the horse had this brand on him) if they find
such fact in the evidence, is proper and legitimate evidence
for the consideration of the jury, on the question of owner-
ship, and is to be considered by them in deciding whether
the horse belonged to the Defendant or to the United States
at the time of said sale, by the Defendant to the Plaintiffs,
if they find such sale to have taken place.

And the Court moditied said first instruction by adding
the following words, to-wit : * If the jury find for the Plain-
tiffs, the measure of damages will be the price paid for the
horse, and six per cent. interest from the sale to this time.”

And the Court modified the said second instruction by
striking out the following words, to-wit: * Especially in con-
nection with the Defendant’s admission as to the ownership,
when notified that this horse had this brand on him, if they
find such facts in the evidence is,” and by adding the follow-
ing words, to-wit: “ Such evidence is to be considered by the
jury in connection with the other evidence, and is to have
such weight as the jury may think it deserves.”

Also No. 9, as follows, to-wit: ;

9th. A Provost Marshal has no authority by virtne of his
office, to sell the horses and property of the United States,
and in the army of'the United Statcs, and any such sale made
by himn would be void. Property of this description must be
duly inspected and condemned by the proper authority, un-
der the laws of the United States, and sold upon such inspec-
tion and condemnation, a sale would be valid.
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But the Court modified said 9th instruction, by striking
out the following words, to wit: Property of this descrip-
tion must be duly inspected and condemned, by the proper
authority, under the laws of the United States, and sold up-
on such inspection and condemnation, a sale would be valid.”

And Ly adding the following words, to wit: * Unless he
was authorized to make such sale by an officer commanding
a department or an army in the field.”

The counsel for the Plaintiffs then and there requested the
Court to give the following instructions on the part of the
Plaintiffs :

(8. If the jury are satisfied upon the evidence that the horse
in question, prior to his purchase by the Defendant, or al-
leged acquisition of the title by him, actually belonged to the
United States, and was a part of the equipment of the Army
of the United States, and of any soldier or soldiers thereof, no

| title claimed by the Defendant to have been acquired from
the United States, being valid, unless tke horse has been con_

| demned or sold in the manner and by the proper officers an-
thorized by the laws of the United States, to condemn and
sell the same, the jury, before they can find that the title of
said horse was legally acquired by said Defendant, prior to
the time of sale to the Plaintiffs, it such sale was had, must
be satistied upon the evidence that a Board of Survey or In-
spectors was had, and the property was duly inspected, and
that it was by a commander of a department, or of an army in
thefield, ordered to be held, it wasregularly sold in pursuance
of the laws of the Unite 1 States, and in the particular manner
provided thereby, otherwise said sale would be void, unless
the evidence shows that the United States Brand of the let-
ter * C”” was branded on said horse, in which case it might
be evidence of the due condemnation thereof, hut the absence
ver of such brand is also evidence for the consideration of the
Jjury, to show that the horse was never legally condemned
and sold, and if the jury are satistied that the horse, prior
to the sale to the Plaintiffs, actually belonged to the United
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States, and was never legally sold to the Defendant, or the
title legally acquired by the Defendant, dgirectly or remotely,
under a legal sale by the United States, and farther find
it was after the sale to the Plaintiffs duly taken from him by
due authority of the United States, or by any of the officers
of the United States, by law authorized to take possession of
said horse, then they should find a verdict for the Plaintiffs,
for such legal damages as they may have sustained in conse-
quence of the loss of said horse.

- 4th. No mere statement of the Defendant is legal or com-
petent evidence of a sale by the United States to the Deten-
fendant,provided thejury, upon the evidence, believe that the
horse belonged to the United States, and was a part of the
equipment of any soldier or soldiers of the army of the
United States, but such sale must be proved by the produc-
tion of the proper papers, instructions, &c., required by law
before a sale can legally be had, and must show tbe proper
steps to authorize stch sale, to have been actually taken, by

27 competent proof thereof.

5. If the jury find for the Plaintiffs, and find that the De-
fendant is liable, under the evidence, upon his implied war-
ranty of title to the horse, the proper measure and general
rule of damages which the jury have a right to allow, is the
price paid for the horse, with six per cent. interest thereon,
to the time of trial, and also such special damages as the
Plaintiffs may have sustained in keeping and taking care of
said horse, after the sale to him, until he was taken away
fromn Plaintitfs possession.

6. If the jury find for the Plaintiffs, they are authorized to
find as damages the actual value of the horse at the time of
sale to the Plaintiffs,

7. The jury, if they find for the Plaintiffs, are authorized
to allow as damages the actual value of the horse in the mar-
ket, and for the purpuse for which he was purchased, deduct-
ing the necessary expenses of removal to the place of des-
tination, provided they find upon the evidence that he

was purchased by the Plaintiffs and held by the Defendant
for a particular purpeee and a particular market.

A

Refused.

.

Refused.

Refused.
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Refused.

Refused. Refused.

® Refused.
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(8. The mere fact that Wm, D. Look purchased the horse
in question of the Defendant’s Agent, unless Look represent-
ed himself as a member of the firm of Bergen & Sisson, or
claimed to purchase as a partner, or-was so understood by
1 Defendant’s agent at the time of the sale, does not consti-
tute the sale as a sale by Bergen & Sisson and Look, jointly,
nor prove or tend to prove that the action is improperly
brought in the name of Bergen & Sisson alone, without join-
ling Look.

10. The jury are instructed that the initials “ U. S., placed
upon public property, by mark or brand, is the general and
legally recognized method of designating the same as pro-
1 perty of the Government of the United Statee, and that
such mark or brand when found upon property is prima facia
evidence that the same is Government Froperty.

11. It the Jury find for the Plaintiffs, then the measure of
damages will be the value ol the property at the time he was
taken from the plaintiffs, ir the jury belicve he was so taken,
or the price said horse would have commanded in the market
for which said Plaintiffs were buying at the time of the pur-
Lchase of said horse from the defendant.

12. The Jury are instructed that the brand “U. 8.” when
found upon an animal, in the absence of any other mark or
{ brand, and unexplained by other circumstances, raise the pre-
suwption that such auimal is the property of the Govern-
L ment of the United States.

13. The Jury are instructed, that if they believe from the
evidence, that the Defendant sold to the Plaintiffs a horse
with the brand ¢ U. 8.” upon him, and that such brand was
not perceptible at the time of said sale, and that said defend-
ant did not disclose the existence of such brand, then such
{ailure to disclosc the existence of said brand, is of itself a
concealment of the same, and is a circunmstance from which
the Jury may infer fraud, on the part of said defendant, and

which entitles the plaintiff, at his election to disaffirm said
lcuntrnct of sale, and recover back the price paid for said
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horse, and for which plaintiffs in that case would be entitled to
a verdict.

Which the Court severally refused to give, to which ruling
of the Court in refusing to give cach separate instruction so
refused by the Court, the counsel for the Plaintiffs then and
there duly, separately and severally excepted.

The Court, against the Plaintiffs objection, also modified
the following instructions, asked by the Plaintiffs, as follows:

1. That if the jury believe upon the evidence that the De-
fendant, by his agent, sold and delivercd the horse in ques-

f

30 | tion to the Plaintiffs, and said horse in fact at the time be-

Given.

g
4=
O .

31 | horse belonged to the Defendant or to the United States, at

longed to the United States, and was a part of the equipment
oi the army or soldiers of the United States, and was subse-
quently taken from the possession of the Plaintifts under the
authority of the United States, by any military officer of the
United States, or by his direction, then the jury should find
a verdict for the Plaintitfs, for such damages as they have
sustained by the loss of said horse, the law being, that every
man who sells and delivers personal property to another per-
son, impliedly warrants the title to said property, and guar-
antees that he is the owner thereof, although he does not war-
rant by express terms, and in fact is wholly silent as to the
ownership of the property at the time of the sale. If the jury
find for the Plaintiffs, the measure of damages will be the
price paid for the horse, and six per cent. interest from the
Lsale to this time.

2. In determining who was the owner of the horse in ques-
tion, at the time of sale, and whether or vot it belonged to the
United States, the fact that the horse was branded with the
United States brand, “U. S.,” if they find on the evidence
such fact to exist, is itselt proper and legitimate evidence for

the consideration of the jury on this question of ownership,
and is to Le considered by them in deciding whether the

<

P,

the time of said sale by the Defendant to the Piaintiffs, if
they find such sale to have taken place, such cvidence is to
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be considered by the jury in connection with the other evi-
dence, and is to have such weight as the jury may think it
(deserves.

(

9. A Provost Marshal has no authority, by virtue of his
office, to sell the horses and property of the United States,
Jand in the army of the United States, and any such sale
made Dy him would be void, unless he was authorized to -
make such sale by an officer commanding a Department, or
‘an army in the field. .

To each and every of which modifications of the Court, of
the several instructions asked for by the Plaintiffs, and given
as modified by the Court, the counsel for the Plaintiffs then
and there duly. and severally and separately objected and ex-
eepted.

The Court, at the request of the Defendant, thereupon
gave the following instructions:

2. The Jury are instructed, that it is not necessary, in or-
der to make Look a partner with the plaintiffs, that he should
furnish any of the money for the purchase of the horses, but
if Look furnished his skill and labor in buying the horses,
32 | and had a joint interest in the profit and losses sustained or
to be sustained in the purchase and sale of such horses, then
he was as much a partner as if he had farnished a part or
the whole of the money ; and if he was an open partner with,
Bergen & Sisson in the purchase of horses, and known as
such, then the jury will find for the Defendant ; but if the
jury believe from the evidence that Look was only a dormant
partner, then it was not necessary that he should be a co-
 Plaintiff’; and if the jnry find from the evidence that he was
‘only a dormant partner, then the jury, in deciding the case,
will disregard all that has been said about the partnership,

Given.

Given.

and decide the case with { ati =



16



34

17

“We, the jury, find for the Defendant.”
Plaintiffs came and made their motion for a new trial, as
follows :

STATE OF ILLINOIS, | . October Term, A.D.1863, of
Warren CoUNnTy, * the Warren Circuit Court.

GEORGE I. BERGEN, )
AND
FREDERICK P. SISSON,
name and style of
BERGEN & SISSON,

VB,

PETER RIGGS.

And now comes the said Plaintiffs, and moves the Court
for a new trial herein, for the following reasons, to-wit :

1st, The verdict is against the Law.

2nd, The verdict is against the evidence in the case.

3d, The-Courtimproperly retused each of the several in-
structions.asked by the Ilaintiffs, numbered 3, 4, 5, 6, 7, 8,
10, 11, 12 and 13.

4th, The Court improperly modified instructions asked by
the Plaintiffs, numbered 1, 2 and 9.

5th, The Court improperly allowed instructions asked by
the Defendant, numbered 2, 3, 4, 5; 6 and 12.

6th, The Court admitted improper evidence on the part
of the Defendant, and objected to by the Plaintiffs.

7th, The Court refused to allow proper evidence offered
by the Plaintiffs, and excluded by the Court.

8th, The Court erred in refusing each and several instruc-

tions asked for by the Plaintiffs, and refused by the Court.
9th, The Court erred in giving each several instruction

asked for by the Defendant, and given by the Court.

FROST & RIPLEY,
Attys for Plaintiffs.
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Which motion was overruled by the Court.

To which ruling, Plaintiffs, by their counscl, then and there
duly, severally and separately excepted.

And because none of the said exceptions so offered, and
made to the opinion and decision of the said Circuit Judge,
do appear upon the record ot the said trial, thereupon, on the
prayer of the said Plaintiffs, by their counsel, the said Circuit
Judge, hath, to this Bill of Exceptions, put his seal, accord-
ing to the Statutes in such case made and provided, this 20th
day of December, A. D. 1863.

C. B. LAWRENCE,

Circuit Judge.
The Parties entered into the following stipulations :

Cirouit Court, Warren County, October Term, A. D. 1863.
GEORGE I BERGEN,
FREDERICK P. SISSON,
Vs. ) >
PETER RIGGS. )

This case having been tried, and verdict for Defendant, 60
days have been allowed to file a Bill of Exceptions and Ap-
peal Bond, it being doubtful whether an appeal lies, and the
remedy is not exclusively by Writ of' Errors, it is stipulated
that if the Plaintiffs take an appeal, instead of Writ of Error,
no exception shall be taken to that mode of removing the
cause to the Supreme Court, and the said appeal shall not be
dismissed on that account,

A. G. KIRKPATRICK,
Atty for Defendant.
FROST & RIPLEY,

Attys for Plaintiffs.
Appeal Bond.
Clerk’s Certificate.
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Assignment of Errors.

1st. The Court erred in admitting the evidence offered by
the Defendant and objected to by the Plaintiffs.

2& The Court erred in excluding the evidence offered by
the Plaintiffs and objected to by Defendant.

3d. The Court erred in overruling the Plaintiffs motion
for a new trial.

4th. The Court erred in refusing each of the several in.
structions asked by the Plaintiffs numbered, 8, 4, 5, 6, 7, 8,
10, 11, 12 and 13.

5th.  The Court erred in modifying instructions asked by
the Plaintiffs numbered 1, 2 and 9.

6th. The Court erred in allowing instructions asked by
the Defeudant numbered 2, 38,4, 5, 6 and 12.

7th. The Court erred in refusing each and several instruc.
tions asked for by the Plaintiffs and refused by the Court.

8th. The Court erred in giving each several instruction
asked for by the Defendant and givenby the Court.

9th. The Verdict is given against the Law.

10th. The Verdict is against the evidence in the case.

11th., The Verdict is against the Instructions of the Court.

T. G. FROST,

Attorney for Plaintiffs in error.
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