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STATE OF ILLINOIS,|. @he Prople of the State of Illinois,

To the Sheriff of the County of /(A r § e Gireeting :

%Btauﬁt) In the record and proceedings, an/d also in the rendition of the judgment

of a plea which was in the Zfi s Lw/} e \Court of (¢ 7&04.’[1
County, before the Judge thereof, betweed / /1t PO S DI Qe A

/(’< = ( U UNANN P CAanA
. / . «*_,/

¥

{
laintiff, and #(,4,& LA e L1 1
p / ‘

defendant , it is said that manifest error hath intervened, to the injury of the said

X
Pl N —

/

o : :
as we are informed by [/ 1€ & complaint, .ﬂ/ S T<,.t ;';4) &, TN, 7 the record
and proceedings of which said judgment we have #auséd to be brought into our Su-
preme Court of the State of Illinois, at Ottawa, before the Justices thereof, to correct

the errors in the same, in due form and manner, according to law; @l}k’l’l‘fﬂtt, e
Command Yon, That by good and lawful men of your County, you give notice to the said
1

/( 11 '/[ ltr 2t € & S PO K

that /T4 be and appear before the Justices of our said Supreme Court, at the next
term of said Court, to be\h%ld n at Ottawa, in said State, on the first Tuesday after the
2 g >, & jtf\«}‘f] p .
third Monday in April % to hear the records and proceedings aforesaid, and
the errors assigned, if /A¢ shall see fit; and further to do and receive what said
Court shall order in this behalf; and have‘ you then there the names of those by whom
you shall give the said (f\;l( s L/ FAS SRR VYE A B - 3 ;
et notice, together with this writ.

d0tness, The Hon. JOHN D. CATON, Chief Justice
of our sayd Court, and the Seal thereof, at Ottawa,
this ' /7% day of Y /3 S A  in the
Year of Our Lord One Thousand Eight Hundred
and Fifty- 24 /7 A

61 e ( (A A e

Clerk of the Supreme Court.

4.’/ 2 /'}E /»L‘ LA } /(«,L;
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Averment,

'/’ 4 -~
/ S Averment.

Countract,

STATE OF ILLINOIS,; April Term,

SUPREME COURT. 3 3d Grano Division.
ILllinois River Rail Road Company,
n: Cuon fe iS.qWe\L
Henry Zimmer " )
Abstracit of t'he Beeorid,

This was an action of assumpsit brought by the Illincis River Railroad Co.,” vs : Henry
Zimmer, of the January terin of the Tazewell County Court, 1858, to recover a sum of
money of him as a subscriber to the Capital stock of said company.

The plaintiffs’ set out in their declaration, that on the 11th day of February, 1853,
the Legislature of Illinois Incorporated the said company for the purpose of building a
Railroad from Jacksonville in Morgan county, to La Salle, in Lasalle county, and was ap-
proved by the governor the same day, and became a law of the State of Illinois, -also after-
ward to-wit: on the Ist March,1854,the Legislature passed another Law amendatory to the
above law, and was approved the same day, and became a law and afterwards on the 29th
January, 1857, the legislature passed another law entitled “ An Act to amend an act to
amend the Charter of the Illinois River Railroad Company,” and approved January 29th,
1857, and became a law and afterwards on the 16th day of Eebruary, 1857, the Legisla-
ture passed another additional act, eutitled ‘an act to amend an act entitled an act to con-
struct a Railroad from Jacksonville, in Morgan couaty to Lasalle in Lasalle county, and
approved 11th February, 1853, which last act was approved 16th February, 1857, which
several acts the declaration, makes profect, and the several acts were in force at that time
and that there having been sufficient amount of the capital stoek of said railroad company
subscribed according to the provisions of said charter on the 6th day of
September, 1856, the said eompany became duly organized under the provisions of the
several acts first above mentioned, by the stockholders electing the officers &ec., and that the.
defendant assented to the said organization, and that the defendant on the 13th November,
1856, for the purposc of constructing said railroad, among others subscribed to the follow-
ing agreement, to-wit : ¢ Know all men by these Presents, that we, the undersigned, do
hereby subscribe the number of shares of the capital stock of the Illinois River Railroad
company, herein after set opposite our names Respeetively, and in consideration of our
mutual subseription to said company for the purpose of building said road and of the prem-
ises herein do severally agree to pay to the said Illinois River Railroad company the
amount of eapital stock herein after subseribed by us and set opposite our names and pay
all demands to the said company when called for aceording to law by said company. Da-
ted Pekin?/_\Ng_;; 13th, 1856 ; and the _said p%aver the defendant subscribed his
name 1'01'(@) shares, amounting to-Qn€ thousand 1 ollars, and that the company aceepted
his snhscriptﬂ;nby means of which’he becartie liabf to payplaintifts according to the terms of
said subseription, and that at the meeting of the Directors of said company, at Jacksonville
on 2nd December 1857, the directors passed an order requiring subscribers who re-
sided in Tazewell county, or whose subscriptions was made payable there, should pay on
the first January, 1858, 65 Dollars per sharc on cach and every share so subscribed, and
theyshould on the 1st Mondayin each month there after pay$5 on each share,until all was paid,
and that the payment to be made to Joshua Wagenseller or B. S. Prettyman, and that they
should give twenty days notice of time and place where such payments were to be made
by publication in some Newspaper published in Pekin ; the plaindift avers notice, by pub-
lication as required by the last made order, and also avers that the defendant
made his subscription in Tazewell county, and that Wagenseller and Prettyman attended at
the tim: and place given in said notice to receive payment, the plaintiff avers that by rea-
son of the premises the de-fendaqt became liable to pay the sum of $130 or $65 on each

share, so subscribed, also, to which declaration was added, the common counts, the plain-
tiff’s also files a copy of account sued on.

Tleas, , ¢ . v
i. . ) The defendant pleaded the general issue to all but the first count .
VTR o % 3 iy - : 3
¥ Demurer. 7o the first count the defendant demurs and assigus for cause of demurer,
Carve: Ist, there is no allagation in the declaration that the defendant paid 10 per cent: on his

Cause.

Cause,

Canaze.

subscription.

2d, It does not appear that the One Million of dollars has ever been subseribed to the
capital stock.

3d. If does not appear in the declaration that the call on which the suit was brought
was general upon all the stockholders, but it appears the call was partial and only upon
part of the subscribers.

4th, It appears from the declaration and the laws therein refered to that the plaintiff’s
have procured and adopted such amendment to its charter as will enable the plaintiff’s to
build any and any such part of the railroad and run the same as as the plaintifi s may see
fit and leave the plaintifi’s under no obligation to ever finish and complete said road from
Jacksonville to Lasalle and authorized the plaintiff”’s to finish and complete any portion of
said road road on the rout which may be laid off as a division, and abandon any other par;



Centract.

Issues.

4105980

of said road. .
5th. It appears from the declaration and the laws therein referred to that said company
has procured such an amendment of its charter as allews the company to take subscrip-
tions to stock on any credit that may be contracted for and payable in property, labor or
any other thing, thereby enabling said company to sell its stock upon terms much more
favorable to new than old subscribers, and because the declaration and the laws referred
therein shown that the said company have procured and adopted an amendment to the
charter of the company by which subscribers are required to pay calls named by said com-
pany on a notice of 20 days instead of a notice of 90 days, the charter provided when the-
defendant subscribed, and that the said declaration is in other respects informal and insuf-
ficient, and upon the issue on the demurrers.
The court entered the following Judgment :
Illlinois River Railroad company, vs: ¢ January term, Tazewell County
Jakne é.%}aﬁe?;i (A~ y Courr, 1858. :
And now again co the parties by their attorneys, and the court having been fully con-
sidered the special demurrer to the declaration and having been fully advised in the prem-
ises it is ordered that the demurer be sustained for the special causes, No. 3 and 4,
The court rendered judgment for costs against said plaintiff, to all which orders and

Judgment the plaintift excepted and prayed an appeal. .
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Averment,

Contract,

Averment.

Fleas.

STATE OF ILLIN OIS@ April Term, :

SUPREME COURT. ) 3d Granp Dwision.

Illinois River Rail Road Company,
b l ; %\AN\ ke 5:97}0\.\31“,,
} e

Henry Zimmer

Abstract of t he Record.

This was an action of assumpsit brought by the Illincis River Railroad Co., vs: Henry
Zimmer, of the January term of the Tazewell County Court, 1858, to recover a sum of
money of him as a subseriber to the Capital stock of said company.

The plaintiffs’ set out in their declaration, that on the 11th day of February, 1853,
the Legislature of Illinois Incorporated the said company for the purpose of building a
Railroad from Jacksonville in Morgan county, to La Salle, in Lasalle county, and was ap-
proved by the governor the same day, and became a law of the State of Illinois, alsoafter-
ward to-wit: on the Ist March,1854,the Legislature passed another Law amendatory to the
above law, and was approved the same day, and became a law and afterwards on the 29th
January, 1857, the legislature passed another law entitled “ An Act to amend an act to
amend the Charter of the Illinois River Rai'road Company,” and approved January 29th,
1857, and became a law and afterwards on the 16th day,of Eebruary, 1857, the Legisla-
ture passed another additional act, eutitled ‘an act to amend an act entitled an act to con-
struct a Railroad from Jacksonville, in Morgan couaty to Lasalle in Lasalle eounty, and
approved 11th February, 1853, which last act was approved 16th February, 1857, which
several acts the declaration, makes profeet, and the several acts were in force at that time
and that there having been sufficient amount of the capital stoek of said railrodd company
subscribed according to the provisions of said charter on the 6th day of
September, 1856, the said company became duly organized under the provisions of the
several acts first above mentioned, by the stockholders electing the officers &ec.,and that the
defendant assented to the said organization, and that the defendant on the 13th November,
1856, for the purpose of constructing said railroad, among others subseribed to the follow-
ing agreement, to-wit: ¢ Know all men by these Presents, that we, the undersigned, do
hereby subscribe the number of shares of the capital stock of the Illinois River Railroad
company, herein after set opposite our names Respectively, and in consideration of .our
mutual subscription to said company for the purpose of building said road and of the prem-
ises herein do severally agree to pay to the said Illinois River Railroad company the
amount of capital stock herein after subseribed by us and set opposite our names and pay
all demands to the said company when called for according to law by said company. Da-
ted Pekin, Nov. 13th, 1856 ; and the said plaintifts’ aver the defendant subseribed his
name for ten shares, amounting to One thousand Dollars, and that the company accepted
his subseriptionby means of which he became liable to payplaintiffs according to the terms of
said subscription, and that at the meeting of the Directors of said company, at Jacksonville
on 2nd December 1857, the directors passed an order requiring subscribers who re-
sided in Tazewell county, or whose subseriptions was made payable there, should pay on
the first January, 1858, 65 Dollars per share on each and every share so subseribed, and
theyshould on the 1st Mondayin each month there after pay$5 on each share,until all was paid,
and that the payment to be made to Joshua Wagenseller or B. S. Prettyman, and that they
should give twenty days notice of time and place where such payments were to be made
by publication in some Newspaper published in Pekin ; the plainciit avers notice, by pub-
lication as required by the last made order, and also avers that the defendant
made his subscription in ‘Tazewell county, and that Wagenseller and Prettyman attended at
the tim: and place given in said notice to receive payment, the plaintiff avers that by rea-
son of the premises the defendant becawe liable to pay the sum of $130 or $65 on each

share, so subscribed, also, to which declaration was added, the common counts, the plain-
tiff’s also files a copy of account sued on.
The defendant pleaded the general issue to all but the first count .

Demurer.  Tq the first count the defendant demurs and assigus for cause of demurer,

Canse.

Cause,

Cause.

Leuse.

Ist, there is no allagation in the declaration that the defendant paid 10 per cent. on his

subscription. 8
2d, It does not appear that the One Million of dollars has ever been subscribed to the

capital stock.

3d. If does not appear in the declaration that the call on which the suit was brought
was general upon all the stockholders, but it appears the call was partial and only upon
part of the subscribers.

4th. It appears from the declaration and the laws therein refered to that the plaintiff’s
have proeured and adopted such amendment to its charter as will enable the plaintiff’s to
build any and any such part of the railroad and run the same as as the plaintift’s may see
fit and leave the plaintifi’s under no obligation to ever finish and complete said road from
Jacksonville to Lasalle and authorized the plaintiff’s to finish and complete any portion o
said road road on the rout which may be laid off as a division, and abandon any other par;
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of said road.

5th. 1t appears from the declaration and the laws therein referred to that said compang
has procured such an amendment of its charter as allews the company to take subscrip-
tions to stock on any credit that may be contracted for and payable in property, labor or
any other thing, thereby enabling said company to sell its stock upon terms much more
favorable to new than old subscribers, and because the declaration and the laws referred
therein shown that the said company have procured and adopted an amendment to the
charter of the company by which subscribers are required to pay calls named by said com-
pany on a notice of 20 days instead of a notice of 90 days, the charter provided when the
defendant subscribed, and that the said declaration is in other respects informal and insuf-
ficient, and upon the issue on the demurrers.

The court entered the following Judgment :
Ilinois River Railroad company, vs: { January term, Tazewell County

John W. Casey. § Court, 1858.

And now again comes the parties by their attorneys, and the court having been fully con-
sidered the special demurrer to the declaration and having been fully advised in the prem-
ises it is ordered that the demurer be sustained for the special causes, No. 3 and 4e

The court rendered judgment for costs against said plaintiff, to all which orders and
Judgment the plaintifi excepted and prayed an appeal.
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