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Bill filed 20th September, 1859, in the Superior Court of Chicago by
Alfred Smith, of Connecticut. Alleges that on the 14th day of June, 1853,
Asher Rossitter and Frances B. Rossitter, his wife, and Sheldon Graves and
Mary Graves, his wife, executed a mortgage in fec simple on lots 5 and 6 in
block 6 in Kinzie’s addition to Chicago, in order to secure to Thomas Dyer
£16,000, secured to be paid by six promissory notes of even date with said
mortgage, five of which were for the sum of 3,000, each, payable respectively
two, four, six, eight, and ten years after date, and the sixth note for $1,000,
payable eleven years after date—all payable to the order of said Thomas
Dyer, at Marine Bank, Chicago, with interest at.6 per cent., payable annually,
and which mortgage deed was executed in due form of law, and was duly
recorded in the Recorder’s office of Cook county and State of Illinois.

A copy thereof, together with the deed of assignment of same from
Thomas Dyer to orator, is then given.

Tt is dated 14th June, 1853, Asher Rossitter and Frances Rossitter, his wife,
and Sheldon Graves and Mary Graves, his wife, grantors, and Thomas Dyer,
grantee, and recites that Asher Rossitter and Sheldon Graves are justly in-
debted to said Dyer in the sum of $16,000, secured to be paid by six prom-
issory mnotes of even date with said mortgage, five of them in the sam of
$8,000 each, payable respectively two, four, six, eight, and ten years after
date, and the sixth for §1,000, 11 years after date, all payable to Thomas
Dyer, with 6 per cent. interest, payable annually, at Marine Bank. The
grantors, to sccure said notes, convey to said Dyer lots 5 and 6 in block 6 in
Kinzie’s addition to Chicago, with the condition that if said Asher Rossitter
and Sheldon Graves, their heirs, ete., shall well and truly pay, or cause to be
paid, to said Dyer, or his assigns, the said promissory notes, according to the
intent and meaning thereof, that then and thenceforth the mortgage and the
estate thereby granted shall cease, determine, and be void. The said mort-
gage further provides that if default shall be made in the payment of the



Thomas Dyer’s assignment of said mortgage to Alfred Smith, 11th
March, 1854, in consideration of $12,000.

Thomas Dyer’s acknowledgment of the assignment.

Bill alleges Dyer assigned said mortgage 11th March, 1854, by deed to
complainant, and that said deed of assignment was duly recorded in the Re-
corder’s office of Cook county, Illinois, in book 17 of mortgages
and at the same time indorsed in writing the several notes sccured hy said
mortgage, and that complainant is now the holder of such of them - are

paid, and that said Dyer has no interest in the mortgage or the debu thereby
secured.

, page 215,

un-

The bill then sets out the deed of assignment, assigning said mort-
gage.
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Bill states that Asher Rossitter on or about the 25th of February, 1858,
died, leaving Martha A. Rossitter his widow, Mary S. Leavitt, child, and
Frank A. Leavitt, her husband, George W. Rossitter, son, and Charles D.
Rossitter, his heirs-at-law, the last two infants, and that letters testamentary
were issued on the estate of said Asher Rossitter, deceased, by the County
Court of Cook county, State of Illinois, to John D. Pahlman, on the 8th day
of March, 1858, who is now acting as executor; that said Asher died, having
made a will appointing said Pahlman and John B. King executors; tha
Pahlman alone qualified.

The bill further states that since the execution and recording of said
mortgage several judgments operating as liens upon said mortgaged property
have been rendered against said Asher Rossitter in his life-time, viz.: a judg-
ment in Circuit Court of Cook county for $6.80 costs in favor of N. Rikard;
judgment in favor of John F. Miller and Gilbert F. Davis, in same court,
against said Rossitter and others, November 9th, 1857, for $1,027.83 and
costs; that in the same court, on 19th November, 1857, Haines II. Magie, sur-
viving partner of John High, Jr., recovered judgment against said Rossitter
and others for $1,210.66, besides costs; that on 27th November, 1857, in said
court, said John B. King recovered judgment against said Rossitter and
others for $1,210 and costs; and in the same court George E. Boardman,
Sheldon Graves, Albert Crosby, James S. Beach, and James . Hays recov-
ered a judgment against said Rossitter for costs; and in the Cook County
Court ot Common Pleas, Cyrus . McCormick recovered, about February 7th,
1857, a judgment against said Asher Rossitter and others for costs of suit; and
that Frank McIlerwin, in same court, about November 9th, 1857, recovered
a judgment against said Rossitter and others for about $1,206 and costs ;
and also, in same court, about the 6th day of November, Edwin Blackman,
executor of John High, Jr., recovered judgment for about $1,000.83 and
costs ; and in the same court, said Edwin Blackman, executor of John High,
recovered a judgment about January, 1858, for about $1,018 and costs against
said Rossitter and others; and also, in a certain suit in said court, wherein
Asher Rossitter, John D. Pahlman, John Smith, and George Smith were plain
tifts, and the city of Chicago were defendants, a judgment, about June 15th,
1858, was rendered against plaintifts for costs; and in the Superior Court of’
Chicago, George Richards, on or about the 15th of June, 1859, recovered
Jjudgment against Rossitter and others for the costs of suit, about $14.60;
and in the same court, Frederick Young recovered judgment against Asher
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Rossitter and others for $14.80; and in the same court, Charles Staats re-

covered, about June 15th, 1859, judgment against said Asher Rossitter for .
about $14.75.

Bill charges all said judgments are liens.

Bill further charges that about the 18th July, 1857, said Sheldon Graves
conveyed the undivided half of said mortgaged premises to William R.
Smith by deed duly recorded. That one Francis A. McIntyre claims some
sort of interest in said mortgaged property by deed of assignment from
Rossitter, but that it is subsequent to complainant’s right.

Bill further states that Martha A. Rossitter, wife of said Asher Rossitter
has no claim for dower as against complainant, for the reason that she inter-
married with said Rossitter subsequent to the making of said mortgage, and

that said mortgage was given to securc the unpaid balance of the purchase
money for said property.

Bill further states that Frances B. Rossitter, who signed the mortgage as
wife of said Asher, is dead.

Bill further states that said A. Rossitter and S. Graves demised said
premises to one James E. Hays by lease recorded in book 83, page 545, of
records of-Gook county, which lease said Hays assigned by deed of assign-

ment to George E. Boardman and John H. Sahler, and that it is subsequent
to complainant’s rights.

Bill alleges he called upon said S. Graves and John D. Pahlman, executor
of Martha A. Rossitter, widow, Mary S. Leavitt and Frank Leavitt, her hus-
band, George W. Rossitter, and Charles D. Rossitter, and requested pay-
ment, but they refused to pay.

Bill makes Thomas Dyer, Martha Rossitter, Mary S. Leavitt, Frank A.
Leavitt, George A. Rossitter, Charles D. Rossitter, John D. Pahlman, execu-
tor of A. Rossitter, deceased, John B. King, N. Rikard, John F. Miller, Gil-
bert F. Davis, Haines H. Magie, surviving partner of John High, Jr., Geo. E,
Boardman, Albert Crosby, James S. Beach, James E. Hays, Cyrus H. McCor-
mick, Frank Kerwin, Edwin Blackman, executor of John High, Jr., deceased,
John D. Pahlman, John Smith, George Smith, City of Chicago, Geo. Richards,
Phillip Smith, Frederick Young, Charles Staats, Sheldon Graves, Mary
Graves, Wm. R. Smith, Mary J. Smith, Francis A. McIntyre, and James K.
Hays, John H. Saylor, and John B. King, defendants, prays process, prays
for an account of amount due and to become duc upon said mortgage, and
that amount due may be decreed to be paid within a day to be named by the
court, and, in default, that the premises may be decreed to be sold and the
amount due and to become due may be paid to complainant, and that Martha
A. Rossitter and Mary A. Graves may be barred from all claim of dower, and
that balance of proceeds may be applied according to the rights of defend-
ants and for general relief.

Shumway, Waite, and Towne security for costs.
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Pracipe for above defendants.

Summons, 23d September, 1859, against defendants to bill.

Return of Sheriff. Served on John D. Pahlman, Cyrus H. McCormick,
Edwin Blackman, Francis A. McIntyre, Jobn D. Pahlman, as executor of A.
Rossitter, by delivering a copy to each of them 1st October, 1859, and on
John Smith and George Smith by leaving a copy thereof at their usual place
of abode with B. H. Skinner, he being a white person above the age of ten
years, and also informing him of the contents thereof, the 1st day of October,
1859. The other defendants not found.

On 13th October, 1859, leave was given complainant to amend his bill by
discontinuing as to Francis M. Kerwin, who is now deceased, and making
Henry Stevens, his administrator, party defendant to the bill.

Summons against defendants, dated 2d November, 1859, but not inclu-
ding Henry Stevens, administrator of Kerwin.

Return of Sheriff. Served on Mary S. Leavitt, Frank A. Leavitt, C. D.
Rossitter, and John B. King, both as to himself individually and as trustee
named in the will of Asher Rossitter, and alse on the City of Chicago, by de-
livering a copy thereof to each of the above named defendants (S. D. Ward,
Comptroller, and John C. Haines, Mayor, of said city, being served as repre-
senting the City of Chicago,) the 25th day of November, 1859, and I also
served this writ on the within named H. H. Magie by delivering a copy thereof
to him, 28th November, 1859. The other defendants not found.

Alias summons, dated 19th November, 1859.

Return of ofticer. Served by delivering copies to S. Graves and Mary
Graves, his wife.

Thomas Dyer enters his appearance on 7th March, 1860.

George Richards, Phillip Smith, Frederick K. Young, and Chas. Staats
enter their appearance 9th March, 1860.

March 9th, 1860, bill taken for confessed against Hainas II. Magie, Mary
S. Leavitt, Frank Leavitt, John B. King, as trustee, and City of Chicago,
George Richards, Phillip Smith, Frederick Young, and Charles Staats.

A pluries summons, dated 17th March, 1560.

Return of officer. Served on James S. Beach and Mary Jane Smith by
delivering a copy thereof to each of them 28th March, 1860, and also on Wm.,
R. Smith by leaving a copy thereof at his usual place of abode with M. J.
Smith, she being a white person over twelve years old and a member of his
family, and also informing her of the contents thereof; this 28th day of March,
1860. Other defendants not found. \

Pluries summons dated 14th J une, 1860.
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Return on last summons, The within named not found 30th June, 1860.

The answer of Sheldon Graves aud wife denies all the allegations and
statements of complainant’s bill, except their conveyance of the property to
W. R. Smith, and his mortgage back, filed 2a November, 1860.

Answer of W. R. Smith and wife filed 24 November, 1856, admits the
execution of mortgage to Dyer to secure notes for about $16,000 due on or
abaut as specified, but have no personal knowledge or information sufficient
to form a belief as to what are the precise facts or precise terms of note or
notes. Believe Dyer did assign the mortgage to complainant. Denies that
any note became due 17th June, 1859, Don’t admit that there are notes and
interest secured by mortgage of Graves and Rossitter and their wives on the
property mentioned to come due as alleged in complainant’s bill. Admits
conveyance alleged to defendant by Graves and wife and W. R. Smith to pay
one-half of the mortgage. Alleges that complainant has pledged and-trans-
ferred to others the entire debt secured by said mortgage. Denics all the
allegations not herein expressly admitted.

Cross-bill by W. R. Smith of discover

¥ against complainant, alleging that
complainant had transferred the notes sec

ured by the mortgage aforesaid.

Coniplainant’s replication to answer of W. R. Smith.

Complainant’s replication to Graves and wife’s answer.

Second copy of W. R. Smith’s cross-bill against complainant,

Complainant’s supplemental bill, reciting the allegations of original bill,
represents that, since filing the original bill, on the 17th day of June, 1860,
there became due and payable the annual interest on the first note of $3,000
due in six years from its date, and on said note of $8,000 due in eight years
from its date, and on the said note of $3,000 due in ten years from its date,
and on the said note of §1,000 due in eleven years from its date, amounting

to $600. Prays process on said supplemental bill against parties to the orig-
inal bill.

Complainant filed his answer to cross-bill of W. R, Smithon the 28th
Mareh, 1861.

Answer denies that he was not the owner of notes and mortgage at insti-
tution of suit, unless the facts stated by him made it otherwise, which were
that, on 9th August, 1858, in consideration of $10,000 loaned to him by the
Society for Savings, a corporation duly established in Hartford, on his credit,
he delivered to said Society for Savings the said four unpaid notes of Rossit-
ter and Graves, to hold as collateral, and to receive the proceeds if paid, and
he (complainant) then engaged and guaranteed to said Society that said four
notes should and would be paid to said Society at their’ maturity, and the
interest thereon semi-annually, and that he also engaged and promised that
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he could and would pay to said Society the principal sums of the same
(amounting to $10,000) and accrued interest thereon on demand, and he then
executed and delivered to said Society an assignment of said mortgage to
secure said notes ; that he did not indorse the said notes to said Society, nor
was the assignment placed upon record; that in August, 1859, he took back
from said Society the said four notes, and in licu gave his own note.

Does not say that the mortgage was redelivered or reassigned to him.

Deposition of E. H. Hadduck proves that property could not be sold in
parcels without great injury.

Pages 82, 86, 87 and 88, contain continuances, and are not necessary to
be abstracted.

ALFRED S»ITH,
8. Superior Court.
Tuaoxas DyYER, et al.

Afidavit of non-residence, Edward P. Towne being duly sworn, says
that he is one of the solicitors for the complainant in the above entitled suit;
that all of the following named defendants, Geo. W. Rossitter, Martha A. Ros-
sitter, N. Pickard, John F. Miller, Gilbert F. Dayis, George E. Bordman,
James E. Hays, Frank Kerwin, John H. Sayler and George A. Rossitter, as
he is informed and believes, all reside out of the State ot Illinois, so that pro-
cess cannot be served upon them.

On the 18th of March, 1862, complainant filed proof of publication for the
following named non-residents, viz: George W. Rossitter, N. Pickard, John
F. Miller, Gilbert F. Davis, George E. Boardman, James E. Hays, Frank Ker-
win and Martha A. Rossitter, and the Court having inspected the proof of pub-
lication, find that due and legal notice had been given of the pendency of
this suit according to the statute and that they are properly brought into
Court and that Complainant is entitled to default against them. The order of
Court then recites that it appearing that Charles D. Rossitter has been served
and that said George A. Rossitter are infant defendants. T. B. Carter was
appointed guardian ad litem, who filed their answer. The bill and supple-
mental bill were then taken for confessed against Thomas Dyer, Martha A.
Rossitter, Mary S. Leavitt, Frank A. Leavitt, John D. Pahlman, executor of
Asher Rossitter, John B. King, N. Pickard, John F. Miller, Gilbert F. Davis,
Haines H. Magie, George E. Bordman, Albert Crosby, James S. Beach,
James E. Hays, Cyrus H. McCormick, Frank Kerwin, Edwin Blackman, ex-
ecutor of John High, J. D. Pahlinan, John Smith, George Smith, City of
Chicago, George Richards, Phillip Smith, Frederick Young, Carles Staats,
Frances A. McIntyre, John H. Sayler and John King.

T. B. Carter’s answer as guardian ad litem.

Certificate of publication of notice to non-residence by publisher,
from Tth August, 1860, to 4th September, 1860, inclusive.
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The ordinary publication of notice of the pendency of the suit to Martha
A. Rossitter, George W. Rossitter, N. Pickard, John F. Miller, Gilbert F.

Davis,George E. Boardman, James E. Hays, Frank Kerwin, John H. Sayler,
as non-residents.

96

101 Bill dismissed by Compainant as to John Smith, George Smith and Al-
bert Crosby, and leave given to amend bill on 21st of March, 1862.

On 29th March, 1862, an agreement hetween Complainant and defend-
ant, W. R. Smith, as to bond not necessary to be abstracted.

103 Complainant’s amendment of his bill filed 22d March, 1862. Amends as
follows : On last page, the prayer after the words to be by the Court fixed
and they may be decreed to pay within a time to be fixed by your Honors, the
amount due and in default of doing so, if said premises are indivisible that

103 they may be ordered to be sold for the sum due as well as the sum to grow
due, and the proceeds of said sale may be applied to pay the amount due
and to grow due on said mortgage debt, or that said defendants may be de-
creed to pay within a time to be fixed the amount due and in default of their
doing so, the whole of said debt may be declared to be due and payable, and

said mortgaged premises may be decreed and ordered to be sold to pay the
same. 1

104 Decree reciting that the-cause came on for hearing’upon the bill, answer of
104 the infants Geo. M. Rossitter and Charles Rossitter by their guardian ad litem,
and the answer of Sheldon Graves and wife and W. R. Smith and wife. The
other defendants having failed to plead, answer, or demur, it is ordered that
as to them the bill and supplemental bill be taken for confessed, and the oross
bill of Win. R. Smith, and the answer of Alfred Smith thereto, and the proof
introduced at the hearing, and the depositions, and the court being fully
advised, finds that Asher Rossiter and Sheldon Graves and their wives, on
the 14th June, 1853, made to Thomas Dyer the mortgage in the bill described
upon lots 5 and 6, in Block 6, in Kinzie’s Addition to Chicago, in Cook
County, State of Illinois, and that there is unpaid on said indebtedness
secured by said mortgage the following described notes, viz. : the note of
$8,000, due in six years after date, with interest since June 14th, 1858; the
note of $3,000, due in eight years, with interest since June 14th, 1858; and
the note of $3,000, due in ten years, with interest since June 14th, 1858; and
the note for 1,000, due in eleven years from the date thercof, with annnal
interest thereon since June 14th, 1858; and the court further finds that
there is now due and payable and in default on said notes secured by said
mortgage, the principal of the two first described notes, and the annual
interest thereon since June 14th, 1858, together with the annual interest on
the two notes due in ten and eleven years, since June 14th, 1858, to June 14th,
1861, and that there will be due on said indebtedness secured by said mort-
gage the further sum of the principal of the two notes due in ten and eleven
years from date, and the interest thercon since June 14th, 1861; and they
further find that the property constitutes a hotel, occupying both of said lots
5 and 6, and is indivisible and cannot be sold in parcels ; that said Asher
Rossiter departed this life, and that John D. Pahlman has been appointed his

10
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executor, and that there is now due and unpaid and in default upon said notes

106 secured by said mortgage, $8,084, besides the notes due in ten and eleven

106

107

years, the interest hereafter to become due thereon. Thereupon it is ordered,
adjudged and decreed, that unless the said Sheldon Graves and John D-
Pahlman executor upon the estate of Asher Rossiter, deceased, pay to the said

proceedings, that thereupon W. R. Smith appealed upon bond in twenty days,

108 in penalty of $200. Bond not necessary to be abstracted. Notes and mort-

gage not on file or copied, and not necessary to be abstracted, as no question
is made involving them.

In the Supreme Court of Illinois— T hird Division:

Wiriiax R. Sanrm, Appellant,
ag’t Appeal.
ALFRED SyaTh, Appellee.

The appellant, William R. Smith, says that there are errors in the decree
and proceedings of the court below, as shown in the foregoing record, to his
prejudice, and he assigns the followlng as grounds for reversing said decree
and proceedings, viz:

1st. The said inferior court erred in rendering a final decree therein be-
fore Frank McKerwin, a necessary party to said bill and named defendant
therein, was brought before the court.

ond. The said inferior court erred in not dismissing complainant’s bill,:
and rendering the decree in behalf of complainant before Henry Stevens
administrator of Francis M. Kerwin, dec’d alias Frank Kerwin, dee’d, who
was a necessary party, and named as such in said proceeding, was brought
before the court.

3rd.  The said inferior court erred inrendering the decree herein without
Albert Crosby, a necessary party, being brought before the court.

4th. The said inferior court erred in rendering the decree herein till
John F. Miller and Gilbert Davis, alleged and shown in complainant’s bill to
be necessary parties, were brought before the court.
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5th. The said inferior court acquired no jurisdiction over said Jobn F.
Miller, Gilbert F. Davis, or George W. Rositter, necessary parties, because

the aflidavit of non-residence was insufficient and not a compliance with the
law.

6th. The said inferior court erred in the decree rendered herein, in
directing that in the event of a sale of the property the whole debt should
become due and be paid—in not giving more specific directions to the Master
as to the sale than that it should be “ according to the rules and practice of this
court.”

7th. Said decree is erroncous in directing a sale in default of Sheldon
Graves and John D. Pahlman failing to pay in thirty days the amount decreed
as due, and not giving the right to any other one interested thus to pay and
stop the sale.

8th. The decree is for too much.

9th. The decree is erroneous in decreeing all the costs against all the
defendants, they not being jointly liable in any event.

10th. The decree is erroneous in not directing to whom the surplus of
proceeds of sale, after paying amount decreed, if any, should be paid.

11th. The decree is erroncous in not providing for the right of redeem-
ing said property from said sale but making the same absolute.

12th. The decree is erroneous in directing a payment of the whole debt
out of the sale directed in any of the events provided for in said decree.

13th. The court erred in not dismissing the bill.

‘Wherefore, for the errors aforesaid, the appellant, William R. Smith, prays
this court to reerse the decree and proceedings of the court below.
W. R. SMITH, pro se.
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In the printed abstract the title|of the suit is incorrectly
given. Alfred Smith was the complainant below, and is the
appellee here. The appeal was taken by  William R. Smith, who-

is the only party complaining of any errors.

The first error complained of ‘that we will notice is, that
certain parties were not properly brought into Court when the
decree was taken. This objection, if tine in fact, which it is not;

3 as we know they were all brought in tbbugh the record. maynot 50 ‘
%yé%, oy b L5 A .
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state, would not avail anything to Mr. Smith. None of these par-
ties are here raising the objection. A decree can be good as to part
and bad as to others—and will only be reversed as to those against
whom there s error. 4 Porter's R.,65; 28 Misso., (7 Jones I 134.)
The case s otherwise with judgments which are joint. The parties
who are claimed not to be broughtin are judgment creditors—and
they are not necessary parties. 7 Paige R.,548; 4 Conn. R.,
334, Even if they were, a party properly brought into Court
cannot ask to have the decree reversed on that account. 4 Porter’s
R., 65; 28 Misso., (7 Jones R.,131). It must be an error injurious
to the party asking to reverse the decree. 23d Il R., 36.

But we say the parties are properly before the Court. The
suit is discontinued as to Albert Crosby, (page 101), and also as
to Kerwin, (page 21), leave was granted to make his ndmix'listrator
aparty, by an amendment of the bill. Previously Kerwin had
been brought in by publication. By this entry the suit as to him
is deemed discontinued, as no amendment was ever made to the

bill, making the administrator 2 party.
<

Another objection is tnkeix:‘t_o the affidavit of non-residency.
This aftidavit conforms to the ;'aétice of the State, in the courts
below. To require an affidayit to state non-residency upon other
than information and belief, would require an impossibility. In
most if not all cases, the only knowledge we have, or can gain
of residence is upon information. William H. Seward resides in
the State of New York. The knowledge of that fact is derived
from information and belief to most if not all of the people of the
State of Illinois. How can they conscientiously swear to it in
any other way? So take a variety of other individuals more or

less famous, and the same yemarks apply.
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If the statute had said it must be sworn to positively, we
would have to conform to it, but the statute simply requires
showing the fact; and this does not dispense with the necessity
of issuing or trying to serve a.summons. If this objection to the
affidavit is tenable, it goes to nearly every suit commenced in
chancery against non-residents. But as we have said before, the
proper parties are not raising the question. 4 Porter’s R. (4la.)
28 Misso. R., 134, and the objection will not avail the appellant,

even if well taken.

All the mortgage debt was not due in this case—at the time
the decree was taken, but the premises were indivisable. ~They
could not be sold separately. A hotel occupying the frontage of
the two lots,—$8084

was then due and unpaid, besides the
notes due in ten and eleven years. Much of this had been due
for a very long time ; the equity and right of the case demanded
that if they failed to pay within the time ordered by the Court,
that the whole premises should be ordered to be sold, and the
money due and to become due, paid out of the proceeds of the
sale, as ordered in the decree. Baker'vs Lehman, Wright R.,
522; 38 Bland R., 125; 8 Porter R., 271.

He could any time before the sale, prevent it by paying the

matured debt. 15 Vermont R., 102.

This is a rule of law independent of the provisions of the
mortgage. That provides that if default be made in the payment
of said promissory notes, or any of them, or any part thereof; etc.,
then there is a right to enter, and foreclose by sale, and out of

the money the mortgagee was authorized to pay the undue notes.

.
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Now it does not lie in appellant’s mouth to question such a decree
~-ag this; which is subject to redemption, when, by the very terms of
the mortgage, the mortgagee could sell without redemption, under
the power of sale in the mortgage. The copy of the notes and
mortgage were left out of therecord, but we have, by agreement,
filed an amendment to the record, that the Court might see them.
Tt is said the decree is too much. This can be seen not to be the
case, by a reference to the notes. Nor is there any error in not
providing for a redemption. The statute gives that right, and it
exists unless cut off by the decree. , Nor is it necessary that the
decree should fix the parties rights to the surplus. When that
surplus exists, they will order what to do with it. This brief has
been made without any reference to the one for the appellant, it

not having been seen by us.

WAITE & TOWNE,
Attorneys for Appellee.
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This is an appeal by William R. Smith, one. of the de-
fendants in a suit in chancery in the Superior Court of Chi-
cago, wherein Alfred Smith was complainant, and Thomas
Dyer and others were defendants, instituted for the pupose of
foreclosing a mortgage. The complainant obtained a decree,
from which an appeal was taken to this Court.

The first question raised in this case is as to parties. I
take it for granted as clear law, that it is erroneous to rend-
er a decree, in the absence of necessary parties, whenever
such absence is apparent in the record ;and that the absence of
necessary parties,is an objection, which any necessary party,
has a right to rely upon, gitﬁer for the purpose of resisting a
decree,and having a dismissal of the bill for that cause, if the
defect be not remedied, or as a ground of reversal of a de-
cree in the Supreme Court. This assumed, I assert that the
appellant was,and is a necessary party, in this case, being a
purchaser from Graves, the mortgagor, and holding his inter-
est by conveyance (pages 4, 8,6 of abstract) and as such
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and for this I cite Adams vs. Paynter, Coll. 530. s L O
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It seems to me that it results from the prmclples of a Court,v

of Equity and of plain justice. Courts of Equity are opposed
to doing things by halves, opposed to exposing to sale and in-
viting purchasers of uncertain interests or defective titles, or
to merely laying the foundation for further litigation when all
having a right or enforcible claim are known and can be
brought before the Court. Judgment creditors of a mort-
gagor, having a lien, if not necessary parties and therefore
may be left out, must have the right to redeem the vendue
under the foreclosure sale or else the judgment lien amounts
to mere nothing. If they have, in such case, a right to re-
deem the vendﬁe, then a sale under a proceeding by a mort-
gagee, where there are such treditors, amounts to nothing
more,substantially,than a sale of the mortgage debt, accom-
panied with the right to have the mortgage property, unless
some judgment creditor or other person not made a party but
having a right to redeem, should pay the debt, and take the
property ; and this is all that the vendfe would acquire under
the foreclosure sale. Now the difference between buying the
debt or the property, with rights of redemption out-standing,
and buying the property itself clear of any such out-standing
rights, is quite apparent. In the latter case, the purchaser
would buy a certainty ; in the former, an uncertainty, or rather
almost a certainty that if his purchase was or should become

a speeulation, he would be redeemed ; if it was not he would
not be, but would be allowed to 1\01(1 his perhaps undesirable
purchase. This uncertainty, A8 30)\11% would be acquired by
the purchase waould” deter lm%eb‘; ‘Tnd produce a sacrifice of
the property and therefore is inequitable. I haye argued. this
question upon the principles as I suppose them, of a Court of
Equity, without reference to our statute allowing redemption
after sale, because I do not understand that that statute makes
any change of the rules of pleading in equity or authorizes
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the dispensing with parties deemed necessary before its pas-
sage.
If I. am correct in supposing that judgment creditors were

>

" { necessary parties, then it becomes material to know whether

there were any who were not brought before the Court. The
bill states (p 3 of abstract) that Albert Crosby, John F. Mil-
ler, Gilbert Davis and Frank McKerwin, were judgment cred-
itors of Rossitter, the mortgagor, and had liens upon his inter
est in this mortgage property. As to Crosby, the suit wos
dismissed 21st March, 1862 (p 8 of abstract). As to Mckler-
win, he was not made party defendant to the 1:1 }, unless unde:
the name of Frank Kerwin (p 4 of abstract), w hu ;
ly appears in the record alternately as Francis BL I\u\.‘iu and
Frank Kerwin. Assuming that Frank McIKerwin, I'rancis M.
Kerwin and Frank Kerwin, were intended for the same per-
son it appears from the record (p 5 of abstract) that complain-
ant, on the 13th of October, 1859, and before process had
been served on him discontinued as to Kerwin on the ground
that he was dead and made Henry Stevens as his administra-
tor, a defendant in his stead upon whom no process was ever
gerved and of whom no notice was afterwards taken in the
ocase. It is true that Mr. Towne, one of complainant’s solici-
tors, nearly a year afterwards, made affidavit that Kerwin, as
he was informed and believed was a non-resident of Illinois, so
that process could not be served on him (p 77 of abstract)
and after publication, the Court after due examination
of the proof recited in an order that due mnotice, ac-
cording to the statute, had been given to Kerwin, of the pen-
dency of this suit, and that he was properly brought into Court,
and that complainant was entitled to a default against him,
and thereupon the Court ordered the bill and amended bill to
. be taken for confessed agamst Kerwin, and all this after it was
shown by the record that Kerwin was dead. But notwith-
standing, thls,lﬁ is estabhshed by the record, that Kerwin was
a judgment creditor, havmg a lien, that he was dead on 13th
October, 1859 ; that Henry Stevens was his administrator, and
that neither Kerwin nor Stevens were ever brought before the
Court. If judgment creditors weré or are necessary parties
in this oase, then the decree is erroneous, because neither Ker-
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win nor his administrator were -before the Court." The de-
cision as to Kerwin will virtually decide the question as to_
Crosby, Miller & Davis, and I slmll. therefore forego. any re-
marks in reference to their position 1n the case. Agam, there @ S
can be no doubt that the heirs of the deceased inortgagor,
TRossitter, were necessary parties. One of them, George W.
Rossitter; was named a defendant—was an infant (p. 3 of Ab-
stract) and was never personally served with process, but was
proceeded against as a non-resident. A guardian ad Zlitem
was however appointed for him and the guardian answered.

I make two questions upon the proceedings as to Geoge W.
Rossitter = One is, that he should have heen brought before
the Court by notice, actual or constructive ; and the other is,
tha®neither the appointment of a guardian ad Zitem, and the
ouardisn’s answering, brought him before the Court, nor was
the affidavit of non-residence sufficient to anthorize the publi-
cation notice and thus bring him before the Court. The first

is clear upon general principles aswell as from almost innumer-
able decisions. Jurisdiction of the person interested as well

as of the subject matter is essential in such proceedings as this,
The sécond depends upon the meaning and validity of the 47th
section and the meaning of the 8th section of the Chancery
Act, 1 vol. Statutes, pages 139 & 144. The 8th section pro-
vides that when any complainant shall file in the office an afii-
davit “showing that any defendant resides or hath gone out

of this State,” the Clerk shall cause publication to be made.
The affidavit filed (p. 7 of Abstract,) stated simply that George
W. Rossitter, among others, as the affiant was informed and
believed vesided out of the State of Illinois. The affiant did
not state from whom or from what facts he derived his infor-
mation, so that others might decide whether he was too cred-
ulous or not. The affidavit-daes not follow either the lan-
guage or the substance of the statute., It does not show that ©
George W. Rossitter was a non-resident. 1t was designed to
effect constructive notice of the pendency of the suit, and such
being its design, to be good for anything, it should have
st,rictbly complied with the requirements of the statute, nor can

its defects be supplied or aided by recitals in orders or decrees

of the Court. Boyland wvs. Boyland, 18 Ills, 552. Besides its

2
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insufficiency being shown by its non-compliance with the sta-
tute. I think the insufficiency of the affidavitis established
by the case of Dyer ws. Flint, 21 Ills,, 84, That case arose
upon an affidavit made under our attachment law, which re-
quires an affidavit setting forth an indebtedness exceeding twen-
ty dollars, &ec., and among other grounds of attachment that
the debtor is not a resident of the State. The Court say the
requirements of the statute must be fulfilled. = The dreditor, or
his agent, making the affidavit, cannot rely upon hearsay as to
cither—he must positively allegé both the non-residence and
the indébtedness. The almost exact similarity of the two
statutes in reference to the affidavit makes that case a direct
authority in this; I maintain therefore that George W. Rossit-
ter was never brought before the Court by constructive notice
by publication, and, as I said before, he never had actual notice
so far as this record shows. I know of but two ways of bring- -
ing a party before a Court—the one is by actual, thé other by
constructive notice. I can conceive of no other. Biit there
may be and there are different modes of giving constructive
notice, and the question which I will now proceed to consider
is whether the 47th section, before quoted, was intended to
provide for and does provide for one of them. That section
provides that “In any cause in equity it shall be lawful for
the Court in which the cause is peuding, to appoint a guardian
ad litem, to any infant or insane defendant in such cause,
whether such infant or insane defendant shall have been served
with process or not, and to compel the person so appointed to
act.” This is all of it that bears upon the question under con-
sideration. It will be seen that it simply makes the appoint-
ment lawful whether the infant has been served with process
or not—that is all. It does not.declare its effect otherwise.
It does mnot say that it shall dispense with notice or stand
in the place of service of notice or be constructive notice
to the infant. It does not repeal the law requiring notice
expressly or by necessary implication; for a compliance
with it is not at all incompatible with service of notice after-
wards upon the infant. It simply legalizes the appointment
whenever made during the progress of the cause. Notice should
not be dispensed with where none is provided for in a statute.

»
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A proceeding in a Probate Court by which a person was de-
clared non compos mentis and his property put under the con-

- trol of another without notice of the proceeding under a statute

’

which did not require any notice, was declared void in Chase
vs. Hathaway, 14th Mass. 223, The implication that notice
was not necessary, was as strong under such a statute as under
ours. But, if the legislature had declared that notice should
not be necessary, or that the appointment of a guardian ad -
tem and his answering should amount to constructive notice,
had they the power? In 9th Cranch, 126, 144, the court say
that in all cases and by universal lay, no one can be deprived
of his property without notice, geé 8 Vesey, Jr., 181. What
would be the differance in substange between the legislature’s
declaring that the property in A's possession belonged to B,
or that A’s title to propexty which he claimed was invalid, and
their authorizing a court to declare the same upon the ex-
parte application of B without any notice whatever to A?
It would not be a judicial proceeding, because there would be
no parties to decide between, . What is the difference between
the legislature’s saying that théfi'ieed be no notice, and their
saying that notice to anybody but A shall be constructive
notice to A? Who shall be the gnardian ad Ztem, is generally
at the dictation of the complainantss attorney under the con-
trol of the court, and is generally the clerk, but may be any
one, and if the appointment of a guardian ad Ztem and his
answering, had been declared by the legislature as construct-
ive motice, it would have amounted to a declaration by the
legislature, that A’s property or rights might be taken from
him by notice to any one except him—a declaration whijch
could not have the force of law, because it would authorize
the depriving persons of their property and rights without ju-
dicial proceedings, or anything Bearing the semblance of ju-
dicial proceedmgs: But, if it should be urged that such a
legislative declara.txon would be law for these within the juris-
diction of the legislature, then I insist that it cannot be as to
non-residents; or, if it be urged that the court by virtue of its
general guardianship over infants, has the power to appoint a
guardian ad litem and dispense with notice to them, then I an-
swer that the court hasno guardianship over non-resident in-
.
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fants, and that power would not reach this case, and besides if
that view be correct, this statute was useless. But it will hard-
ly be contended that-without this section, other notice to the
infant than the appointment of & guardian ad litem, could be
dispensed with. I therefore urge that George W. Rossitter
was never brought before the court, and the decree erroneous
for that cause.

Another obje?st;ion is, that the Society for Savings were not
made a party to the proceedings. The mortgage had, previ-
ously to the institution of this suit, been assigned and deliv-
ered to that Society (page 6 of abstract,) and the case doesnot
ghow that it was ever re-assigned or re-delivered. The legal ti-
tle was, and is yet in that Society, 2, ..~ , ‘

I next come to the decree. -Having the duestion whether in
any case of a debt payable by instalments where some of them
are not due, and the property indivisible, and it is not shown -
that the property is insufficient security for the whole debt,
principal and interest when matured, such a decree is proper,—
I contend that in this case the decree is wrong in declaring that
in the event of a sale, the whole debt—that not due as ‘well as
that .due, shall be paid out of the proceeds. The mortgage
provides for a sale of the whole premises (pages 1 and 2 of ab-
stract)) not a part in any event, by the mortgagee or his
assignee if default should be made in thé payment of said
promissory notes, or any one of them, or any part thereof, and
in the event of a sale, the mortgage i)rovides that out of the
money arising from such sale, the mortgagee or assignee may
retain the principal and interest which shall then (at the time
of the sale) be due on said notes or any of them, and also all
costs,—rendering the overplus of the purchase-money (if
there should be any) to the mortgagors and their assigns, &c.
There is no allegation of mistake in drawing the mortgage,
and therefore there can be no pretence of one. - The parties
knew the property was indivisible—that the debt was payable
by instalments—that some of them would become due before
others, and might remain unpaid after maturity—that selling
the mortgage property was only one of three modes of en-
forcing payment, and, with this knowledge, they stipulate that
in case of default in any part of the debt, the mortgagee, if he



8

¢hooses, may sell the whole property—not less—retain the
amount then due and pay over the balance to mortgagors.
Nothing can be clearer or more distinct than that this was the
agreement, and from it, it is perfectly plain that in no event
and out of no property did the mortgagors intend or agree to
pay the debt faster than it should become due, nor did the
mortgagee bargain for a right to collect it faster than it should
become due; nor was there anything unreasonable in this. In
case of default the mortgagee could sue upon his notes or take
possession of the property and appropriate its profits to his
unpaid debt. It was and is as equitable and just that the
mortgage creditor should be delayed in the payment of what
is due as that the mortgage debtor should be hastened in
the payment of what is not due, and from the stipulations in
the mortgage they seem to have so considered. The com-
plainant now asks a Court of Equity to violate this equitable
rule—the agreement contained in the mortgage—and to do for
him by a sale what, if he had himself made the sale, the
contract under which he claims would have prohibited him
from-doing. I understand that the object of Courts, and espe-
cially Courts of Equity, is to carry out, not to violate, clear,
distinct fair contracts of parties—to cause to be done preéisely
what would have been done, if the contract had been complied
with or carried out by the parties themselves. The decree in
this case violates the understanding of the parties and is for
that cause erroneous.

Another objection to the decree is that it does not give the
master any other directions as to the sale of the property,
than that it shall be according to the rules and practice of
the Court. It does not specify how he shall advertise, or how
long he shall advertise, where he shall sell or between what
hours, but leaves all these matters to him, and makes*him,a
mere ministerial officer, a judicial officer §o far as to authorize
him to decide what are the rules and practice of the Court as
to sales of mortgage property. What are the rules and what
the practice of the Court as to suchsales? Are the rules and-
practice lawful? 'We can’t tell. But it may be said that the
. question as to what the rules are and the practice is, and wheth-
er lawful or not, may be raised on a motion to set asidethe sale,
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or by objections to a conformation of the master’s report. of
gale. To this I answer that the Court had no right to make a
ministerial officer a judicial officer. That it subjects the pur-
chaser to the hazard of the sales being in accordance with the
rules and practice of the Court, and of those rules and that
practice being lawful. and increases the chances of litigation
and lessens the chances of the purchaser’s obtaining the prop-
erty, and therefore would deter bidders and tend to sacrifice
the property at the sale.

Another objetion is that the decree allows no one to pay the
mortgage debt but Graves and Pahlman. The record shows
that Graves had conveyed to appellant his interest in the prop-
erty, and that appellant had assumed to pay Graves’ portion of
the mortgage debt. By the decree appellant has no right
to pay the debt and prevent the sale and stop further costs,
por had the master a right to receive it from him. This cer-
tainly was wrong. Had’nt he, as purchaser of mortgagor’s
interest, a right to redeem at any time before the decree, and
at ane time before the equity of redemption should be fore-
closed, which, under our practice, is not done till a sale or at
least till the expiration of the 30 days after the decree within
which payment was allowed. It makes no difference that. ap-
pellant may have a year after the sale within which to redeem
for the right to redeem before the sale existed before and inde-
pendent of our statute, and is not taken away by it, and is im-
portant and valuable because by its exercise costs and an in-
creased interest could and would be avoided.

The decree is also érroneous in not directing to whom the
surplus of proceeds of sale, after paying amount decreed, should
be paid. 1 Monroe, 66.

The decree should provide for redemption. As it is, it
would seem the Court intended an absolute sale.

Another objection is, the decree adjudges the costs against
all of the defendants, when in a case such as this, where a
Court of Equity wonld have no jurisdiction except for the
mortgage, no decree for costs except out of the mortgage prop-
erty could be made against any one. 5 Mon. 7836 J. J. Mar-
shall, 28.

Appellant therefore asks for a reversal of the decree of the
Court helow, _W. R. SMITH, pro. s&
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