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SUPREME COURT OF ILLINOLS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, £&. D. 1862.

PATRICK MULLEN, ]
PIff. in Error.
vs. _

THE PEOPLE OF THE

STATE OF ILL.;
Deft. in Error. j

Error from Cook County Cireyit Court:

ABSTRACT OF CASE.

Indictment of plaintiff in error for manslaughter, in said county of
Cook. - T

The jury find the plaintiff in error guilty, and fix his punishment at
one year in the penitentiary, wherenpon plaintiff in error moved the
Court for a new trial of said cause, and in arrest of judgment.

Motion for a new trial and in arrest of judgment overruled by the
Court at the same term, and on the 20th day of September; A. D. 1861

On same day and year last aforesaid, said defendant, by his attorney,
filed in the said Cook County Circunit Court his certain bill of exceptions;
in words and figures following, to wit: i i

PEOPLE

vs. :
PATRICK MULLEN. } Be it remebered; that on this 20th day of
September, a. p. 1861, it Leing one of the days of the September Term
of said Court, and on the frial of said cause, after all the evidence was
in and the instructions given to’ the jury, at the request of Carlos
Taven, Bsq., State’s Attorney, the Hon. George Manierre, Judge of
gaid Court, then and there presiding, instructed the jury before whom
said cause was tried, that if they should find the defendant guilty as
charged in the indictment, they should fix his term of imprisonment in
the penitentiary not less than one year, and might fix it for his natural
life; and thereupon said jury retired to consider their verdict.
GrorGE MANIERRE, [SEAL.]
Judge of Tth Judicial Cireuit, Ills.



[§%)

THE ERRORS ASSIGNED.

1st. That the said Judge of the Circuit Court, before whom said
cause was tried, erred in instructing the jury in said eause, that if they
found the defendant below (here plaintiff in error) guilty, they should
fix his term in the penitentiary at not less than one year.

2d. That the said Judge erred in overruling the motion for a new
trial and in arrest of judgment.

ARGUMENT OF PLAINTIFI' IN ERROR.

The validity of the errors assigned depends upon the construction of
the statute of 1845:“4‘11@%11(3 amendatory statute of 1859. Under the
former, a convict could be sent for a shorter term than one year; then,
if that statute is not repealed, the exception is “'9}Llsjal<en. It has not
been expressly repealed; the statute of 18531contains no repealing
clause.

Is it repealed by implication? We think not, because each is so far
consistent with the other, that they may be construed to form a whole;
and being a criminal statute, the Court will infer nothing that adds to
punishment, but will give that construction most consistent with mild-
ness. Again, they will give the statutes that construction that will
keep both statutes alive, if in doubt as to whether it was the intent of
the Legislature to repeal the one by the enactment of the latter. Tak-
ing both enactments, we insist that a convict may be sentenced for any
period extendittg to natural life. If this be a correct view, the judg-
ment should be reversed.

EDWARD G. ASAY,
Attorney for Plaintiff in Error.
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