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SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

April Term, A. I. 1864,

JONH McMILLAN impleaded with 7 .
FREDERICK D, TATON, Appel-
lants, ;
8. L APPEAL FRoM McLEAN,
PIERRE B. BETHOLD,
JULIAS H. SMITH,
MACKLOTT THOMPSON,

Appeels. )

ABSTRACT OF RECORD.

1st. Action by Appellees vs Appellants upon promissory note.

Declaration alleges, that on to-wit, October 27th, 1860, at St. Louis,
defendants by the name of McMillan and Taton, made their certain prom-
issory note, and delivered same to plaintiffs, thereby promising to pay to
the order of plaintiffs, by their firm nime of Bethold, Smith & Co, four
months after date, two hundred and twelve 84-100 dollars for value receiy-
ed, negotiable and payable without discount.

Comson Counrs.

INDEBITATUS ASSUMSIT.

Work AND LaBor Doxg,

Goops SoLd AND DELIVERED.

MoxnEeyY LoANED.

Mongy Parp.

Money RECEIVED.

MoONEY DUE oN INTEREST.

MoNEX DUE ON ACCOUNT STATED.
ProMISE 10 PAY AND GENERAL BRrEaon.



2.
Copy of Note.
3 $212 84.12. St. Louis, Mo., Oct. 27th, 1860.

Four months after date we promise to pay to the cider of Bethold, Smith
& Co. two hundred and twelve 84-100 dollars for value received, negotia-

-<hle and payable without defalcation or discount.
IR = gt Ncuni1ax & Taton.

6 Defendant McMillan plead general issue only,

T March 5, 1663, submitted to the Court for trial.

Judgment for plaintiffs.
Motion for new trial by Defendant; overiuled; exception by defendants;

]

appeal taken.




The above was all the evidence.

Defendant at the time objected to the introduction of all said testimony,
which objections were overruled by the Court, and defendants then and
there excepted.

Judgments for plaintiffs $238,69-

Motion of defendants for new trial ; overruled and exception.



e

(SR U]

4.

3.

ERRORS ASSIGNED,
The court erred in the admission of improper testimony.
In overraling motion >f new trial.
In giving judgment for plaintiffs.
The julgment is against the law and the evidence.

In admitting secondary evidence of the contents of the note with-

out a sufficient foundation being made.

LELAND, & BLANCHARD and JOHN M. STILLWELL,
For Plaintiffs.
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Supreme Gonst of Fllinnis:

THIRD GRAND DIVISION,

APRIL TERM, A. D. 1864.

JOHN McMILLAN, Impleaded
with FREDERICK D. TaTOR }
Appellant,
; V8. AvrreasL FroM McLEAN.

PIERCE BETHOLD,
JULTAS H. SMITH,
MACKLATT THOMPSON,

Appellees.

BRIEF AND ARGUMENT OF APPELLANT.

This was an action of assumpsit brought by Appellees vs. Ap-

pellant, John McMillan and Frederick D. Tator, upon the
following note : '

$212 84-100. St. Louis, Mo., Oct. 27th, 1860.

Four months after date we promise to pay to the order of Beth-

old, Smith & Co. two hundred and twelve 84-100 dollars for val-
ue received, negotiable and payable without delfalcation or dis-

count.
MeMiLLan & Tartor.

Summons was served upon McMillan only, who filed his sev-
eral pleag of the general issue, upon the trial, /Appellees at-
tempted to prove the loss of the note and were’ permitted to in-
troduce secondary evidence of its contents, and judgment was
rendered against.appella:qt f"f)r amount of note and interest.
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Before secondary evidence of the contents of the note could
be introduced in evidence, a foundation must be laid therefor.
How must such foundation be laid? By presenting to the court
an affidavit showing the loss or destruction of the note, and that
the same cannot be found upon due and di}\igent search.

Dormady v. State Banl of Illi'no';:?‘i'\Scum 286.

In this case the aftidavit of a third party was presented to the
Court, for the purpose of laying such foundation, but the foun-
dation laid thereby is insufficient to warrant the introduction of
secondary evidence. The allegation is that the note is “lost or
mislaid,” being in the alternative. This has already been deci-
ded by the court to be insufficient.

Rogersv. Miller et al, 4 Scam, 334,
Wade v. Wade & Brown, 12 111, 89.

G. Frank Gouley, the party who made the affidavits that the
note was “lost or mislaid,” testified on the trial in relation to the
loss as tollows:

“In May, 1861, I presented said note to Detendants for pay-
“ment ; at that time the note was due ; one of the defendants
‘“was present when said note was presented to him. The pre-
“sentation aforesaid being at defendants’ place of business, in
“Bloomington, Ill. Defendants not being able to pay said note
“witness placed the same in his memorandum book and started
“at once for Alton, by the St. Louis, Alton & Chicago Railroad,
“On.arriving at Alton, he avent directly to the place of business
“of a:man with whom plaintiffs had had business transactions,
“and on putting his hand in his pocket for his memorandum
“book,-he found the same was gone ; he could not tell whether
“the same was picked from his pocket or lost ; he at once ad-
“vertised the loss of said memarandum book and contents in
“'Alton‘pai)ers ; that said note was in said ‘memorandum book
“when said book was lost.; that'he has mever heard anything
“concerning said memorandum’ book 'or its ‘contents, neluding
“said note since its loss.”
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Now if the foundation of the loss of the note is defective, can

"% the defendants’be cured by the testimony of witnesses as to

the contents; we think not ; the foundation is one thing, the evi-
dence of contents is another, cach must stand or fall by itself.
If the court admits testimony without a proper foundation being
laid therefor, it is manifest error. Suppose no attempthad been
made in the case at bar to lay a foundation, but the court had
permitted evidence of loss and contents to go direct to the jury,
we need not argue that such would have beén error ; then if it
is error to dispense with a foundation, is it fnot an error to ac-
cept of an insufficient foundation, or in other words, can you by
evidence to the jury, cure an error of the courtin allowing the
evidence under no foundation or an insufficient foundation. But
the statements of the witness as to the loss of the note, if incor-
porated in the foundation, would not cure its defects. He put
the note in his memorandum book at Bloomington, traveled from
there to Alton, and the book was missing ; dont know whether
it was lost or left at Bloomington, or on the road to Alton, or at
Alton ; made no efforts to find same except advertising in Alton
papers. The evidence shows no inquiry or search for the same
but asserts that witness has not heard of the note since. There
is not that dilligence shown in efforts to find the note that the
law requires. The plaintiffs were not sworn in relation to the
loss of the note, and the whole statements’ of the witness, inclu-
ding the affidavits, shows that the note'was “lost or mislaid”
which we have shown to be insufficient. The allegation of loss
in the writing is more reliable than the statements of the wit-
ness on the trial, taken down by council.

LELAND & BLANCHARD,
For Appellant.
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