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McLean G ounty Bank and A. Geidley ) Supremre Gourt, Ottawa,
e S - April Term 1363.
William F. Flagg. 5 Briet by C. . Moore.

The McLean county Bank has a judgement against Flagg i the cireuit court of
’]\_[cI,('zm county. for $9798,13, upon which an execution was legally dssned Aug. 15,
59, to thesheriff of McLean county, and by him levied Aug. 19’59, on lot 6, bleck 1.
1:)111'ly’s Addition to Bloomington, and on lots 3, 4, 5, 6, 7 and 8 in block 2, K. I}
Fell's 2nd Addition to Bloomington ; Sherift Withers, being enjoined, d:d not s
uatil Dec. 11761, (see pp 7, 8 & 9 of record.) When thesale was made W ithers ves

: not the sheriff, but he still retained this execution, and made this sale, in person.  (s..
p 14) Withers had the right to do this; he was the sherift who made the levy,and Le
could sell after his term expired. (Sce 3rd Gil. 481.) ’

There were seven lots in two different blocks, and in different additicns to Bloom:-
ington, each sold separately, and bid off by A. Gridley. [see p 9.] Upon five of
these lots, were parts of valuable buildings; [se¢ plat, p i0.] but upon lots 3 & 4, in
block 2, Fell’s Addition, there wér: no impiovenients. = As to those lots, thare shoulkd
be no complaint about the discretion used by the sheriff. Hesoldthese lots hy their
least legal sub-division, and it was a fair prest mpticn, that they would hiing woe
than when sold together, or in half, or quarter lots ;yet the sale ot these two lotsis s t
aside. In this, we say, there is manifest exror. (16 I, 22,

The remaining five lots, on whieh were situated -the buildings, were legally sub-
divided. True, the lines were imaginary, hut just as much lines, as section or merid -
an lines.  Section 10 of our statute of judgements, mortgages and exceutions, leaves
it to the discretion of the officer, how he will divide the the property, and the quan-
tities in which he will sell.

The general tenor of the decisions in this State, is in favor of sales by the small
est legal sub-divisions. Where the defendent has the time to redeem, as long asinthis
Statc, can he be injured by a sale inseparate lots? e can redeem part, or all, (see
20 111, 314) he has the use of the lots, and it they did not bring their full value, it
takes less money from defendent, or creditors who may desire, to redecm them. In
the exercise of this dise: etion, the officer is nct bound to knew the lines of the buil-
dings, but he is presumed to know the legal sub-divizio: of the lots. Tor ought that
he knows, these buildings may all have heen on one—Ilot 6, block 18, Durley's ad-
dition. A sherift' is not presumed to see the real estate helevies on, or know its lines,
or improvements. The rule is otherwise in levy and sale of personal property. It
was proper for him tosell by lots separately. [see 16 I11.,23| Again, it the property
was as valuable as defendent contends, what sheritf would, on the sale of thefirstlot,
have supposed it would have taken all tosatisty this execution?” -

The sheriff, in the exercise of {his discretion, had a right to take into cc psideraticn
all these facts and circumstances, the ability and desive of defendant sid Lis cther

creditors, to redeem tle Jots, and the twtler liability ard 1isk of gaid Luildings to
be destroyed by fire. This chance alone was fer 1ke 15 mamls dudcrdint could
occupy them about one in twelve on such buildings. Most iusurance companies
would have refused to insure the buildings for the purchaser whiie Flage retained
possession. v A S

We say, if the sale was made without redemption, sound discretion would he sorely
troubled to decide which was the best way to seil, in gross or separately ; it offered
separately, the competition would be strong, for the first lot; and the chagrin of
the unsuccessful bidders on that lot would prompt them to make the first purchaser
pay for the others, or let them in as joint owners.

This was a sale from which any person owning the fee, could redeem for twelve
months after the same, and judgment creditors, for three months longer ; and it is
notorious that none but interested parties bid at such sales. The defendent’s theo-
vy is, that if the seven lots had been put up together, they would have brought morc.
Does he prove that there was any man who bid onany l.t, or was even there for
the purpose of bidding. Unless 'he does this, how was he injured, or in what man-
can the sale be fraudulent 2 Let a five sweep over those lots, (1o remote centingen-
¢y) and the bid is more than their value. ;

" "P'he difference between these lots and that of improved land with the usuai fences
built over parts of the whole, is simply one of degree.  The prineiple is the sawmc.
Yet who will say thatthe whole farm must be sold as one tract because two men couid
not oceupy the same field?  The officer holding the execution had the right to @ ake
the sale; the bidder paid the costs to the sheriff; and the remainder o his bid to
plaintifl's and the judgment was credited.
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But defendent says sale was not properly advertised.  No proof of this. [see p 1]
Parks did did not see them ; hut he says Withers may have put them up. The i~
take in the first notice, was “Darly’s Additon,” instead of “Durly’s Addition™.—
Gridley made the change in the papers, and the sheriff selling, adopted the act by
selling under the second notice, and made it his. The other notices he and Gridley
put-up; the presumption ig, that the officer did his duty, put up the proper notices, or
caused 1t to be done; and that presumption is not to be overthrown, simply by Park
saying he did not see them.

The sale was made according to law ; and no fraud is shown. The sale was made
to a person not a party to the judgment or execution ; and the judgment having heen
credited with amount of bid, defendent’s remedy is in chancery, where, only, the

_money can be restored, and full relief given.

Tle order for setting aside sale was further erroneous, becaunse plaintift’s jude-
meiit is now credited with $1425,00, amount of all the bids on these lots, which sum
the plaintiff, or the purchaser, by this error, is compelled to lose. Until the order
of the court setting aside the sale is reversed, no execution can he issued for amount
of this credit. Itis paid. For these reasons, we say, the order of the setting aside
said sale, should be reversed.
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gupu@me Gowrt of Fllinnis

THIRD GRAND DIVISION.

APRIL TERNM, A. D. 1863,

McLEAN COUNTY BANK, \

vs. ’}ERROR FROM MCcLEAN.
WILLIAM F. FLAGG. )

- e e ———————

I insist, in the first place, that no writ of error will lie from this decision
of the Circuit Court, because,

Ist. Itis notafinal judgment, but merely an interlocutory order.
Fleece v. Russell, et al., 13 Iil., 32.
Hays v. Caldwell, 5 Gilm , 383.
Penticost v. Magahu, 4 Scam., 326.
Woodside v. Woodside, 21 Ill., 207.

It was & matter wholly within the discretion of the Circuit Court, and
therefore cannot be assigned for error.

If the wholé mattexl can be reviewed in this Court, still thedecision is just
and should be affirmed. '

The evidence clearly shows the following facts :

One of the buildings standing on the premises is 160 feet long, 8 stories
high, and standing oa 8 of the lots sold, and is filled with machinery, and the
machinery is attached to the building, 2!l connected together und moved by a
steam engine,



G

2

It is absurd to say that the best way'to sell a building is to sell it in divi.
gsions. The house and machinery, when so divided, were useless and valueles-.
This is also proven by another fact, these buildings and lots, worth $30,000, a
proven, were so'd for §1,400. The manner of sale provented, of course, a,ll

J—:olvéwm buitdiwg, Who would buy one-third of a machine shop, or the east sixty feet

of asteam engine ?

But to place the matter beyond dispute, it was proven that these buildings
and this machinery, if divided by the line of the lots, in the manner in which
it was sold, was worth only $2,000, and if sold entire were worth $30,000,

This must be decisive of the question, for this Court can mever hold that

it is just to take $30,000 worth of property, and sell it in such shape that it
shall be worth only $2,000.

The sale was not properly advertised, but I am content to leave the case
upon the gross injustice of the sale, as above shown.

B. C. COOK.
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SUPREME COURT, STATE OF ILLINOIS

OTTAWA, APRIL TERM, 1863.

McLEAN CO.BANK & A. GRIDLEY,’
vs. Error FroM McLEean Co.
WM. F. FLAGG. .

e ——

ABSTRACT OF RECORD—ASSIGNMENT OF ERRORS—
MOTION TO SET ASIDE SALE--AND SUSTAINED.

1st—Error. The sale was made according to law, and there is
no fraud complained of or shown by the evidence.

2d.—The land having been purchased by a person not a party to
the Execution, and the judgment having been credited with amount
of bids, defendant’s remedy is in chancery, not at law.

3d.—Order of Court erronious in any event, because it does not
return plaintiffs in error to their original rights by erasing the credits
on the judgment for amount of bids.

Dec. Term, 1862—order of Court setting aside sale made by
Sheriff of McLean, Dec. 11, 1861, to A. Gridley, of lots 6, block 18,
Durley’s addition to Bloomington, and Lots 3, 4, 5, 6, 7 and 8, Block
2, K. H. Fell's 2d addition to Bloomington.

BILL OF EXCEPTIONS—NOTICE OF MOTION AND SERVICE OF
NOTICE—CAUSES.
1st.—Officers making same was not authorized by law to make
sale, and did not sell for cash.
2d.—Execution had expired before sale was made.
8d.—Sale not properly advertised.
4th.—Premises sold are indivisable, by reason of a large machine

* shop on all the lots.

5th.—Sale otherwise informal, of all of which Gridley had notice.

Copy of Execution, dated Aug. 15,1859, for $9,79813-100 and costs
levied by Sheriff of McLean, Aug. 19, 1859, upon lot 6, block 18,
Durley’s addition, and lots 8, 4, 5, 6, 7 and 8, block 2, K. H. Fell’s2d
addition, all in Bloomington, Ills. Record says, supercedeas, served
Oct. 18, 1859—imnistake, it was an injunction to stay sale, which was
afterwards dissolved. Credits $3,400, paid Sheriff on Execution, as
per return.

Lots sold Dec. 11, 1861, for following prices :
Lot 1, bI’k 18, Durley ad. to Bloomington, to A. Gridley, for $700

Lot 6, block 2, K. H. Fell's 2d ad. to £ £¢ 300
Lot T [T 143 « 113 143 113 113 300
Lot 8 [T 53 ¢ 143 (13 13 113 50
Lot 5 < 3 ¢ 13 13 %3 £ 113 “* 25
LOt 4 [ ‘e 13 3 i . 113 25
Lot 3 {3 I % 143 @ L %3 25

Flagg then proved: that a three story brick shop was erected on
three of the lots above described, as described in plat “A.” and used
for manufacturing reapers, one end for casting with the usual machin-
ery, &c., and all run by one engine, stationed at one end; that
buildiug has no partition walls, and cost, with machinery, $26,000.
Those three lots were sold separately. One of the other buildings
was two stories high, and stood on two lots which were sold sepa-
rately. This building is marked B. on the plat, and used for a shop

/L/ -1
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and to store machines in.  The 3@ building, marked C., Stands on
two of the lots, and is a shed used for storing machines, not separate
at line of lots.

Notice of sale in PANTAGRAPH, dated Nov. 11, 1861, and changed
by Gridley, and dated Nov. 18, 1861.

Copy of second notice in PANTAGRAPH, and published three times.
Gridley was President of McLean County Bank, and Attorney of
Record for Bank. * Sale made at the time specified in last notices,
by Wm. P. Withers, who was Sheriff when Execntiou was levied.
Geo. Park sworn—uwas Deputy Sheriff at the time of levy andsale, did
all the office work of advertising of sale of lands—that he put up

1o notices of the sale of the 11th of Nov. Knows of none being put

up. Sheriff Withers was out of office at date of sale, and was sta-
tioned at Camp Butler, and come home occasionally. Sheriff Withers
made the sale himself, and might have posted the notices of second
sale. It was also proven that Gridley was President of the MeLean
County Bank, owned the entire stock, and was the original Attorney
of Record for the Bank, in this cause. That Gridley paid no money
for said property, but that the amounts of his bids were credited on
the original judgment motion, granted sale set aside, and that the
Bank pay the cost of sale and of this motion—to all of which plain-
tiff excepted. '
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