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SUPREME COURT, OF THE STATE OF ILLINOIS.

EIIRD GRAND DIVISION.-

A G el SRS e S e 5

"Ozias WaErLER, Plaintiff in Error. |
|
Vs, \ Arrin TeRM, A. D. 1859.
|
Mara't McCorrisTEN, Def’t. in Error. )

POINTS AND AUTHORITIES ON THE PART OF PLAINTIFF IN ERROR.

L The Court erred in excluding the deposition of James Dalrymple.
(Record p. 23, abst. p. 3.

(1.) The evidence of Wm. George McCorristen, shows the property was

in the possession of Wm. McCorristen; and his statements in regard to

... ownership while he was ii. possession, <hould have been received as part of
the RES GESTIL. i

II. The Court erred in excluding the chattel mortgage offered in evidence,
as part of the res geste, the mortgages having been executed upon the
property while in the possession of Wm. McConristen.

IIL. The first instruction on-the part of the Plaintiff below, was erroneous,
because it limits the enquiry by the jury, to the question as to whether the
Piano was the property of .M. Kilduff—and the 4th, 5th, 7 th, 9th and 10th,
instructions on the part of - the Plaintiff below, are subject to the same ob-
jection, whereas the material issues presented by the srd and 4th pleas are,

.~ ‘as to whether the Piano in question was the property of the Plaintiff. 1
Gilman, 365 —4 Scam. 440.,2 W o 1Y §T3
% fo0Frp2C 7 z. C”WJ?('

IV. The deClarations of Kilduff made subsequent to the levy, am the
time of the commencement of the suit, are incompetent to effect the rights
of the Defendant below ; hence, the 2nd, 3rd, 9th and 10th instructions on

y the part of Plaintiff belowy, were erroneous.

V. The 3rd instruction on part of Plaintift below is erroneous, as being
indeffinite in its application and caleulated to mislead the jury. The evi-
dence shows that the bill of sale was not exccuted until after the levy, and

i , after the commencement of the suit, and consequently it could not effect the
b right of the Defendant below in any respect.

VI. The admission of the Defendant below, made at the request of Plaintift

i below, that he took the property in question on an execution vs. P. M, Kil-
: ‘ duff, on the 10th of February, 1857, as Sheriff of Lee County, (Record p.
: d 17, abstract p. 2,) entitled the Defendant below to question the bona fides

-of the transaction, and to show that it was fraudulent as against the credit-
; ors of_Kilduft, hence the 5th and 6th instructions were erroneous.”
" VII. The Plaintiff was bound to show her title to the property in ques-
tion, and recover if at all, upon the strength of her own title, or if the De-
fenedant could show title in any one other than the Plaintitt, under the issues
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in this cause he was entitled to a verdict ; and the Court erred in refusing to
give the 1st and 2nd instructions, asked by the Defendant below. 1 Gilm.
365—12 Wen. 30—21 do. 205—1 John. 380—1 Blaok. 291—20 Conn. 364

—1 Carter, (Ind.) 54.

'WIII. Tt Wm. McCorristen purchased the Piano with his own means and
'mortgaged it, and Kilduft purchased it on the sale under such mortgage, it
thereby beeame liable to levy and sale under the excecution vs. Kilduff, be-
cause if Wm. McCorristen gave the property to defraud his creditors, the
gift was void as against his creditors; and if he afterwards mortgaged it to -
secure a debt owing by him, the mortgage would be valid as against the
Plaintift below; and the title of Kilduff to the property under the mortgage -
sale, was good ; hence, the bona fides of the transactions, and the question of
solvency or insolvency of Wm MecCorristen became material, and the 3rd
and 5th ‘instructions asked for by Defendant below should have been

given.

_ IX. The bill of sale in question being directly from Kilduft to W,
McCORRISTEN, necessarily showed title in Wm. MecCorristen, if in

any one, and showed title out of the Plaintiff below ; and the 10th instrue-

“tion asked for by Defendant below, should have been given.
"CHUMASERO & ELDREDGE.

“Attorney’s for Plaintiff'in Ervor.
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SUPREME COURT, i }SS
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D e Gl L OREeS G ERHIcnpleor the Stafe of (gl
To the Sheriff of the County of » & — Greetmg

?éttc{llﬁt In the record and ploceedmcrs and also in the rendition of' the Judrrn;enl
of a plea which was in the ﬁt/l.w/f Cot 1teof~ a/
County, bef'01e the Judge theleof' between %W WM
S~

plaintiff, and @f(,;d M,L,L/(/% — k/ i

defendant ', it is said that manifest error hath intervened, to the injury of the said

as we are informed by //14 complaint, ————~— the record '
and proceedings of which said judgment we have caused to be brought into our Su-<
preme Court of the State of Illinois, at Ottawa, beforce the Justices thereof, to po(}t?t\
the errors in the same, in due form and manner, according to law; U)rrcfnrc, e
Q[nmmanh Yo, That by good and lawful men of your County, you give n()twe {0 the (ﬁld

X
2 . .(
that m/; be and appear before the Justices of our said Supreme Coult at the next

term of said Court, to be holden at Ottawa, in said State, on the first Tue\sd y after the
third Monday in April next, to hear the records and- proceedings aforesaid;«and - —

.the errors assigned, if shall see fit; and further to do and leczlve What said

Court shall orde1 in this behalf; and have you then there the names o t ose by whom
you shall give the said Az 1 ¢S calely

notice, together with thls\vrlt \
S Q([lJUIPSS The Hon. JOHN D. CATON Chlef Justice
\. ‘\

S of our said Court, and themm Otu‘ya
. this /52% day of = inthe

Year of Our I‘ioxd One Thousand Eight Hundlcd
and Fifty- Ze e ~

LAl e

Clerk of the Supreme Court.
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SUPRME COURT, OF THE STATE OF lI.l.lNUlS

©Ozias WhegLer, Plaintiff in Error,

Magd'

3T,

McCORRISTEN, W ho sues by her
xu*xt friend Iohn ])(mcnt Det’t in Error. J

RECORD

Page 11,

~

p. 12,16,

Page 14.

P.’.gc

1"".!

"r.,

THIRD GRAND DIVISION-

VS Arrm. Tery, A, D. 1859.

v

2
!
|
|

Exmon To-LEE. * L R e O L

ABSTRACT OF THE RECORD. ... . .

This was an action of Replevin commenced in the Lee Circuit Court, by
the Defendantin Krror, against Ozias Wheeler, Sheriff of Lee County, and
was _tried at the June term, A. 1. 1858, of said Court;’ hefore: Hon. J.+ V-
Eustace, dnd a jury; and a verdiet found for Defendant in ‘Error, and. duni”
ages assessed against Plaintift in Ervor, at ten dollars,. & motion for a new
trial was made and over-ruled; and abill of exceptions was signed and
sealed by. the Judge, and.made-part of the:record. e

The Declaration consists of one count, alledging that the Plaintift' in
Error, on the 10th day :oﬁ:ApriI,',(lSSfi; in.Dixon, inLee County, in a certiin
dwelling-house, there tookig.certain piario- fbrté of said 'Pl:lintiﬂ', and unjnke;
ly detained the same; &e: Hyuutd - jim [ Lt . ‘

The Defendant filed to:thjs Deolaration four P]L"lb, viz i—

1st. Non Cepite »

2nd. Non Detinet.

3rd. Property in Defendant.

4th. Property in Patrick M. Kilduff.C: .

"T'o the first.and second pleas, the Plaintiff-took issue to the country.

To the third and fourth.pleas; . the ‘Plaintiff'replied property in the Plain-
tlﬁ, and tendered an issuevto. the country...To which Defendant added’a
Semilitir, .. » . . o SO { TR PR BT : “plgit

The thtlﬁ' in 1:he Court below, to. maintain the.issues on her part; in
trodued as awitness:Wm. George McComsten, who ‘testified ‘as follows :—
The Plaintiff is my-sister, I knew the piano- in, the spring of 1857, was iy
sisters—my grand-mother .in Chicago, gave my sister.-money: to buy hér'a
Piano, and my-father bought a Piano with -the ‘money. - The ‘Piano then |
bought was:not the Piano-in controversy now. * The first Piano-was bought
five years.ago. Sister requested my father to exchange:t for another; my
father took it to Chicago and did exchange it for another one—I never knew
on what termg my: f: fqthel exchanged, Pl'mos ; he exchanged it with Reed &
‘Watkins of Chlcaoo My sister has always lived at home. The Piano has
always been at my father’s: house,: where my sister lived. Know P. BM:
Kllduﬁ the bill of sale shown me is signed by him. '

" Oh cross examination, Witness stfzt,ed —My grand-mother died in°Chicago-
& number of years ago ; don’t recolleét how long ago—she gave my sister
money enough to get hex a Plano, T did not -see: the money given to my
sister by my grand-mother. My grand-mother willed it to her, it was left
to her ; she got it after grand:mdther’s death. T was in Galena and so was

" my exbtel ‘hen grand-mother died ; I never saw: her witr: The property

my grand—mothel left was sold nfter her death, and the proceeds of the sale
were sent to my sister to buy.a piano with ;.it came to my sister by mail

..","l. t o 3 . 4 _l’i :'- o ¢ ¥

B
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o
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RECORD

Page 16,

Page 17.

Page 18.

Page 19.

Page 20,

' J

9

from Chicago to Galena in an envelope—I saw no letter; tlie cnvelope was:

s O

addressed directly to my sister—it was remitted by some person in Chi-’
cago by mail—the envelope contained money in currency, there was no
letter in the envelope that I recollect, I suppose my father took it out of
the post-office. The estate consisted of a building—the money came to my
sister in 1849, she is now near seventeen years old ; don’t. know how much
was sent to her, or what kind of' currency it was—the way I know it came
from my grand-mother was, I was told so by my mother. T don’t know
whether my grandmother made a will or not. My father kept the money
and bought a Piano with it—I was not with him when he bought it—he and
my mother told me he bought it—it was bought a long time after the money
came. We moved from Galena to St. Louis, don’t remember how long we
lived there—one or two years. Moved to Peruin July 1852; father bought
the first Piano, about a yearafter we moved to Peru. I know he took the
money to buy the Piano because, father and mother told me so; I was not
present when the exchange of Pianos was made, it was made with Reed &
Watkins, of Chicago—my father and mother told me it was made. T was
at home when the Piano came home—I think it came by Railroad. The
Piano was made by A. W. Ladd & Co., Boston ; there never was any
other Pianos in our house, ex¢ept the two Pianos since we moved to Peru,
T was not in Peru in August 1856, was in Dubuque. My grand-mother’s
name was Catherine Boyne, she had two names, ‘When the Piano wag
levied on, it was at father's house; it was never moved from our house—
Grand-mother was quite old, and lived by herselfin Chicago. DMMother was
in Peru when the first Piano was purchased, and when it was exchanged
for the second Piano. The Defendant here admitted, at the request of
the Plaintiff below:, ° ’

That he took the piano in question on an execution against P. M. I7il-
duff; on the 10th day of February, A. D. 1857, as the Sheriff of Lee Com’lty.

The Plaintiff here rested.

The Defendant introduced and read the deposition of Chauncey I.. “};at-
kins, who testified that he was dealer in Pianos, in.Chicago. That he was
acquainted with Wm. McCorristen—that on the 28th of June, 1854, he
witness, sold to Wm. MecCorristen a Piano Forte for $350, on six months
time. That he witness shipped the Piano directed to Wm. MecCorristen, -
Peru, III. ; and that he acknowledged thereceipt of it. That he did not say
for whom he pnrchased it; and witness supposed he purchased it for him-
self. The Piano has not been paid for. There has been $54 paid, and the
balance is yet due and unpaid. Was a rosewood piano, round corners,
sliding desk, harp pedal, seven octaves, made by A. W.Ladd & Co., Boston,
Massachusetts. ,

The Defendant thenintroduced and read in evidence the following note.
$350. Cuicaco, June 28, 1854,
Six months after date, I promise to pay to the order of Reed & Watkins, at

Marine Bank, three hnndred and fifty dollars, for value received.
WILLIAM McCORRISTEN.

The Defendant introduced and read the deposition of Wm, II. Foot, who .
testified that he was a constable, that he knew Plaintift, but did not know
Defendant—that he knew William MeCorristen, had known him five or six.
yearsin Peru, and that he now livedin Dixon. The paper marked and at-
tached to the depositions as exhibit A, was delivered to me, by D. M. Iulett,
Attorney for Oscar II. Pratt, the mortgagee, to collect the amount thereof,
I called upon Wm. McCorristen with the paper, and demanded the property
described in the mortgage, at the house of Wm. McCorristen in Peru; he
showed me the property and turned it out to me. T took possession of' it
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Page 21.
Page 22,

Page 23.

Page 24.

Page 25.

Page 26.

Page 27.

3

and advertised and sold it, as will appear by the several endorsements dn
the back of said ‘mortgage; which endorsements are in my hand-writing,
and signed by me the day they bear date. McCorristen and his family
were present on the day of the sale. The property was sold to Patrick M-
Kilduff, for $338 62. I received the money and paid it to D. M. Hulett, At-
torney for mortgagee, and took his receipt for the same, endorsed on back
of mortgage.

The paper marked, exhibit A. above referred to, is a chattel mortgage,
given by Wm. McCorristen to Oscar H. Pratt, to secure $850, is dated 4th
May 1858, and is on the property sued for, viz: the said Piano and other
property therein deseribed ; said mortgage was acknowledged and recorded
as required by law.

The endorsments referred to by the witness Foote, are:

Ist. An endorsement of levy on the goods described in the mortgage,
dated July 22, 1856.

2nd. An endorsement under date July 23rd, 1856, of the posting of
notices to sell on 4th August, 1856.

3rd. An endorsement under date August 4th, of adjournment of sale 9th
August, 3

4th, The following—“ August 9th, 1856, sold the above described pro-
perty to P. M. Kilduff; he being the highest and best bidder for the sum of
$338 62,

WILLIAM H. FOOT, Constable.
5th. The following receipt—“Pern, August 9th, 1856. Received of
‘Wm. H. Foot, $328 62; proceeds of sale of property under within.
D. M. HULETT.
Att’y for Mortgagee.”

The Defendant tiren oftered to read in evidence, the deposition or James
Dalrymple, who testified in substance as follows :—That he was acquain-
ted with Margaret McCorristen and William McCorristen.  That he was
present in the Court Room of the United States Circuit Court for the Nor-
thern District of Illinois, in January 1857, when McCorristen was testify-
ing under oath in a certain proceeding against him in said Court, and heard
him testify in said case. Thathe heard him testity relative to a Piano and
the household furniture. then in his possession. That at that time, said McCor-
risten stated, that the Piano and household furniture were in his possessions
and that they had been sold to Patrick M. Kilduff; and that Kilduff then
owned them; and that IGlduftf purchased at a sale uuder a mortgage, given
by him to Oscar II. Pratt.

To the reading of which deposition the Plaintiff” objected, and the objec-
tion was sustained ; to which decision of the Court the Defendant then and
there excepted.

The Defendant then introduced the deposition of ¥. W. Mattocks, who
testified that he knew Wm. McCorristen ; that witness was a livery stable
keeper; that witness in fore part of Janwary 185%, took some household fur-
niture, carpets, beddimg; crockery d&e., to Illinois Central Railroad Depot in
La Salle, from the residence of BlcCorristen in Peru, on my wagons; the
Piano was taken on a dray ; the goods were directed to J. Burdine, Dixon,
Tllinois ; they were shipped on the account of; and the receipt taken in the
name of Patrick M. Kilduff, by directions of the said McCorristen.

The receipt was given to YWm. McCorristen; he directed me to take the
receipt in the name of P. M. Kilduff, and then give it to him which I
did ; McCorristen told me at the time that I took the goods &e. up, that
that they belonged to Patrick M. Kilduff.

The Defendant then read in evidence a mortgage, given by Wm. MeCor-
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risten, in substance as follows :—* That Wm. MeCoristen had sold for con-
sideration of one dollar, to Oscar II. Pratt, a certain Piano, then in his
McCorristen’s diwelling-house and possession at Peru, upon condition, that
-whereas he was indebted to said Pratt in $850, and had given a chattel mort-
.gage on'a Piano and other property, dated Sept. 8th, 1853; and has sold the
Piano so mortgaged. This sale is for the purpose of securing the payment
,of s3id indebtedness, to be paid when the same is payable &c; and also on
condition that I shall remain inpossession of said Piano, until default bemade
Jin the payment of said $300; said mortgage contains the usual power of
sale, and bears date 16th day of January, 1855.

The Defendant then offered to read in evidence, a certified copy of certain
mortgages, after having made the necessary proof, and which are to be
found on pages 29, 30, 31, 32, 33 and 34 of the Record ; the first of which
mortgages bears date 8th Sept., 1853, and was aiven by Wm. McCorristen
to Oscar H. Pratt, and xecites indebtedness of $850, and is upon a Piano
and other property.

The second is between the same parties, for the same consideration, on
the same property, and bears date 14 July, 1852.

To the introduction of which two mortgages, the Plaintift objected, and
the Court sustained the objection, to which the Plaintiff then and there ex-
cepted.

The Defendant here rested.

The Plaintiff introduced and read to the jury a bill of sale from P. M.
Kilduff, for the property in question, purporting to have been executed 2nd
of February, 185%, and which is as follows:

“Prru, February 2, 1857,

Wm. McCorristen. Bought of P. M. Kilduff, the following described
goods and household furniture, now in the possession of the said McCor-
risten, at Dixon Illinois, to-wit:—(here follows personal property to the
amount of $170,) ; also all the right title and interest, whieh I may have in
and to one certain Piano Forte, now also in the possession of said McCor-
risten, and called the property of Margaret MzCorristen, being all the interest
I acquired in the same, by virtue of a sale made under a chattel mortgage,
given by said McCorristen to O. H. Pratt, and sold by Wm. H. Foote, and
bid off in my name, without my knowledge or consent. Received payment
in full.

P. M. KILDUFEF.”

The Defendant then called Mr. Witt, who testified that he had seen the
bill of sale, about two weeks since; that at that time it was not signed by
Kilduff; that witness took it to Pern and asked Kilduff to sign it; thab
Kilduff said he’did not like to sign it, when it was dated so far back, asit
might compromise him, but he would think of it; he did not sign it at that
time.

On cross examination, witness stated : that Kilduff said he had no claims
to the property in dispute; and that he never had any claim to said
property.

This was all the evidence in the case. The Plaintiff asked the following
mstructions, which were given by the Court. :

1st. That if the jnry believe from the evidence, that the property in ques-
tion was purchased by the Plaintiff’s father, and was given to her, and she
had it in her possession as such gift, and the Defendant, without right, took
the Piano in question from the Plaintiff’s possession; and the Piano wag
not the property of Kilduff, they should find the issues for the Plaintiff,

2nd. That the statements of Kilduff called out by the Defendant, from
the witness Witt, are evidence to prove that he has and had at the time of the



RECORD

Page 40.

Page Al

Page 42.

5

taking of the property by the Defendant, no interest in the property in 'q*uc-:stion._
3rd. That thebill of sale offered'in evidence made by Kilduft is of itself
prima facia evidence, that said Kilduffhas no claim tothe property in question®
4th. That the actual possession of the property in question, by the Plain-
titt'with a claim of right and title, is suflicient to authorize her to recover in
this case; unless a higher or better title had been proved to be either in
IKaldutt or the Defendant, Wheeler.

If the jury believe from the evidence that the Piano in controversy wa$
in the possession of Margaret McCorristen, under a ¢laim of title; and that
it was taken from her possession by Defendant Wheeler, she is entitled to a
verdict under the pleadings and evidence in the case; unless the Defendant,
Wiheeler, has shown a better title in himself or in Kilduft'; and has also in
some way connected himself with Kilduft’s title.

5th. That the question of solvency or the insolvencey of Wm. McCorristen,
or the solvency of Kilduff; or the question whether the Defendant Wheelers
had an execution in his hands, under which he claimed the property, is notin
issue in this case; the only question being, had the Plaintifta right and title
to the property as against Kilduft or Wheeler.

“6th. That the question of bona fides or good faith, of the Plaintiff’s title,
or whether her possession was fraudulent as to the creditors of either her
father or of Kilduft, is not in issue in this case.

7th. That unless the jury believe from the evidence, that either the De-
fendant or Kilduft had a title to the Piano in question, which they had a
right to enforce against the possession of the Plaintift, they should find.for
the Plaintift it she has shown possession of said property, claiming title, and
with the consent of the actual purchaser.

8th. That the admission of the Defendant that he took the property in
question, by virtue of an exceution against Kilduft, is not, under the issues,
evidence to prove that the Defendant is justified in his taking by virtue of
such execution.

9th. The Court is requested to instruct the jury on the part of the Plain-

- tiff} that under the issues in this case, the admissions of Kilduff as to the

property in controversy, are conclusive evidence as to the right.of Kilduffto
said property as far as Kilduit is concerned.

10th. That under the issues in this case, the admissions of Kilduft as to
the property in controversy, are proof as toright of Kilduft to said property.

To the giving of which and cach of which, the Defendant then and there -
excepted.

The Defendant then asked the following instructions, when the Cowrt
refused to give the instructions, numbered 1. 2, 3, 5 and 10.

1st, The Defendant by his 8rd and 4th pleas, having denied the allega-
tions in the Plaintifts declaration, that the Piano Forte in question is the
propexty of the Plaintiff, the burden of proving the title to the property in
question is upon the Plaintift; and if the jury find from the evidence, that
the Piano in questienwas taken by the Defendant; but that at the time it
was taken, it was the property of Patrick M. Kilduff or Wm. McCorristen, or
any-other person other than the Plaintiff, they should find for the Defendant.

ond. The Plaintift, to entitle her to a verdict, must establish her title to
the property in question, upon the strength of her own title ; and if the jury
should find from the evidence, that the Detendant took the property in
question, and that at the time of taking, the property wasin the possession
of the Plaintift’; such possession alone and of itself, is not such evidence of
the' Plaintiff’s title to the property, as will entitle her to a verdict.

3vd. If the jury believe from the-evidence that the Piano in question
awas purchased by Win. McCorristen with his own means, and upon his
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own credit, he has aright to exccute a mortgage upon the same, and that
atitle in the purchase under such mortgage would be good, and the De-
fendant in this case must recover, unless it has been shown satisfactorily to
the jury, that said William McCorristen had parted with his title to said
property, prior to said mortgage to Plaintifl; for a good and valuable con-
sideration; and that said mortgage and sale under the same, was made
without the permission or assent of the Plaintiff,

4th. The Plaintiff in this case, being the daughter of Wm. McCorristen,
if the jury believe from the evidence that she was living with the said Wm.
McCorristen; and that the Piano in question was in the possession of the
said Wm. MeCorristen, and that he mortgaged the same, with the permis-
sion or assent of the Plaintift; a sale under said mortgage would vest the
title in the purchaser, even if the Plaintiff was the actual owner of the pro-
perty. ‘

5th. If' the jury believe from the evidence that Wm. MeCorristen ‘pur.
chased the property in question, and gave the same to the Plaintift, for the
purpose of protecting the same from his creditors; such gift-created no
title in the property in the Plaintiff, as against the creditors of Wm. MeCor-
risten, and he had a right to mortgage the same, and a sale under such
mortgage would vest the title in the purchaser, and they must find for the
Defendant.

6th. It is incumbent on the Plaintiff to establish on the trial of this cause,
cither that there was an unlawful taking of the Piano, the property of the
Plaintiff, or a demand of the property of the Defendant, and refusal to de-
liver the same to the Plaintiff, prior to the commencement of this suit, and
in the absence of-any evidence showing either such unlawful taking, or
demand and refusal to deliver prior to the .commencement of this suit, the
Jury should find for the Defendant. : d

7th. If the jury find from the evidence, that the Piano in question was
purchased by Wm. McCorristen, and retained in possession of* Wm:
McCorristen, and used by the different members of his family, that no pre-
sumption avises from such possession solely that the Piano is the property
of Margaret McCorristen. ,

8th. The jury are not bound to believe all the testimony that may be

.given by witnesses ; they are the judges of the credit, to which a witness is

entitled, and they have the right to judge of said fact, from the appearance
and behavior of the witness on the stand; and if they are satisfied that the
witness has not testitied fairly, they may discredit all of the testimony given
by such witness.

9th. If a witness is contradicted in any material statement, the Jjury may
disregard all of the evidence given by such witness, and in the event that
the witness makes improbable statements, they may disregard such testi-
mony ; they are not bound to believe a ‘witness because he testifies under
oath. 5
10th. The bill of sale introduced in evidence by the Plaintiff; if it shows
title in any one to the Piano in question, it shows title in Wm McCorristen
and not in the Plaintiff.

~ To all of which refusals of the Court the Defendant then aud there ex-
excepted. -

The jury found a verdict for the Plaintiff, and assessed the damages at
ten dollars, which Plaintiff remitted down to one cent.

The Defendant moved the Court for a new trial, which motion was over«
ruled by the Court; judgment was rendered by the Court, on the verdict,
to which over-ruling of said motion and rendering of said judgment, the
Defendant then and there excepted.

s : CHUMASERO & ELDREDGE.
' Attorney’s for Plaintiff in Ervor.
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SUPHME COURT, OF THE STATE OF ILLINOIS.

'I‘I—IIBD G-B.A.ND D I'V'ISION

vS. Amm l‘;-:,x:.\r. A D859 - . s

Ozias WHEELER, Plaintiff in Error, ]
J

Maga'y. 1 \IcCoxmbrL\ wlio sues b\ he1

«next-friend .Toln\ ’Démm’\t Dbt’t i Lnox j = 4 v Woe . 5
Luuou T0 Lu MR P 2

: -ABST‘RAC'l.‘ 01" THI:3 RECOi{i). : ’
J}ECOBD _This was an action of Replevin commenced in the Lee Circuit Court, va

the Defendant in Error, against Ozias Whecler, Sherift of Lee County, and
_was tricd at the June term, A. D. 1858; of said Court, betore Hon. J. V-
_,Lust'lcc, and a jury; and a verdict found for Defendant in Error, ‘and dani”
_ages assessed against Plaintift in Krror, at ten dollars, - motion for a now
trial . was madc and .over-tuled, and a'bill of exceptions was sm’ued and
sealed by -the Judge, and made part-of the record. LT
JPegenr. LD he Dealaration consists of one- count, . alledging that - the - P]Amtxﬂ in
. _Ln_ol, on the 10th day of April, 1857, in Dixon, in Lee County, in a certain
dywelling-house, there took: arcertain piano-forte of said Plaintift, and unjust®
ly detained-the.game, de. i .. y
p.12.13. “The Defendant filed to this Deelarationfour pleas, viz:—
I1st. Non Cepit.
_2nd.; Non Detinet. ;
. grd, Propeuty in Defendant.
+.4th._Pyoperty in Patrick M. Kilduft.
Ppgeis. . To thedfirst, and second pleas, the Plaintift took issue to tho country.
To. the.third.and fourth. pleas, the Plaintift, replied property in the Pl nin”
tift; and tendeled an’issue to'the cowntry. Tu which Deteml.mt 'ldded a
Semilitir. - . .
= The Plaintiff in the Court below, to maintain the issues on her palt
tlodued as a witness Wm. George Mc(,omsten, who testified-as tollows*
“The Plaiptift is: :my, sister; I knew the piano. in the spring: of 1857, was my
sisters—my:- grand-mother invChicago, gave .my. sister money to buy heia
Piano, and my father bought a .Piano with-theymoney. * ThePiano then
" bought was not the. Piano in controversy now. The first Piano was bought
five years ago.~ Sister.requested my father to:exchange it for another; my
father took it to Chicago and did exchange it for another one—I never knew
on what terms my. father-exchanged Pianos ; he.exchanged it with Reed &
Watkins of Chic'\go My sister has always lu ed at home. The Piano has

5 .llwaw bem at’ my ‘ﬁlthét‘*s house, where my sister lived. Know P. M.
e lduﬁ “‘the bill of sale shown nie is signed by him.
Page 15. On cross examination, witness stated :—My: grand-mother died in Chiciago

a number of years ago; don’t recollect how long ago—she gave my sister
“‘money enough to get her a Piano, I did not see the money given to my
sxsber by my gmnd-mothex My grand-mother willed it to her, it was left
to her, she got it after grand-mother’s death. --I was in Galena and so was
i my sister, when grand-mather died; I never saw het wiLL. The property

: - my- grand-mothel left was sold aften her death, and.-the procceds of the sale

Ninpa,n gauwere sent to my slster to bnv a. pnno with ; 5, it came- to My mstm by ni'u]
Hen Py NET
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from Chieago to Galena in an envelope—I. saw no letter; the envelope was
addressed directly to my sister—it was remitted by some person in Chi-
cago by mail—the envelope contained money in currency, there was no
](,ttCl in the envelope that I recollect. I suppose my father took it out of
the post-office. The estate consisted of a building—the money came to my
sister in 1849, she is now near seventeen years old ; don’t know how much
was sent to her, or what kind of currency it was—the way I know it came
from my grand-mother was, I was told so by my mother. I dom’t know
whether my grandmother made a will or not. My father kept the money
and bought a Piano with it—I was not with him when he boughtit—he and
my mothel told me he bought it—it was bought a long time after the money
came.  We moved from (Jr.lk‘ll'l to St. Louis, don’t 1cmembcl how long we
lived there—one or two years. DMoved to Peruin July 1852 ; father bought
the first Piano, about a year after we moved to Peru. . I know he took the
money to buy the Piano because, father and mother told me so; I was not
present when the exchange of Pianos was made, it was made with Reed &
Woatkins, of Chicago—my father and mother told me it was made. I was
at home when the Piano came home—I think it came by Railroad. The
Piano was made by A. W. Ladd & Co., Boston; therg never was any
other Pianos in our house, except the two Pianos since we moved to Peru,
I was not in Peru in August 1856, was in Dubuque. My grand-mother’s
name was Catherine Boyne, she had two names. When the Piano was
levied on, it was at father’s house; it was never moved from our house—
Grand-mother was quite old, and lived by herselfin Chicago. Mother was
in Peru when the first Piano was purchased, and when it was exchanged
for the second Piano. The Defendant here admitted, at the request of
the Plaintiff below. 4

That he took the piano in question on an execution against P. M. Xi-
duffy on ‘the 10th day of February, A. D. 1857, as the Sheriff of Lee Connty.

The Plaintift here rested.

The Defendant introduced and read the deposition of Chauncey L. Wat-
kins, who testified that he was dealer in Pianos, in Chicago. That he was
acquainted with Wm. MeCorristen—that on the 28th of June, 1854, he
witness, sold to Wm. McCorristen a Piano Forte for $350, on six months
time. That he witness shipped the Piano directed ta,Wm. McCorristen,
Peru, TlL. ; and that he acknowledged thereceipt of it. That he did not say
for whom he pnrchased it; and witness supposed he purchased it for him-
self. The Piano has not been paid for. There has been $54 paid, and the
balance is yet due and unpaid. Was a rosewoed piano, round corners,
sliding desk, harp pedal, seven octaves, made by A. W.Ladd & Co., Boston,
Massachusetts.

The Defendant thenintroduced and read in evidence the following note.
$350. Cuicaco, June 28, 1854..
Six months after date, I promise to pay .to the order of Reed & Watkins, ab

Marine Bank, three hnndred and fifty dollars, for value received.
WILLIAM McCORRISTEN.

The Defendant introduced and read the deposition of Wm. H. Foot, who
testified that he was a constable, that he knew Plaintiff, but did not know
Defendant—that he knew William MceCorristen, had known him five or six
yearsin Peru, and that he now livedin Dixon. The paper marked and at-
tached to the depositions as exhibit A, was delivered to me, by D. M. Iulett,

Attorney for Oscar II. Pratt, the mortgagee, to collect the amount thereof,
I called upon Win. MgConlstcn with the paper, and demanded the property
described in the' mortgage, at the house of Wim. MoeCorristen in Peru; he
showed me the property and turned it out to me. I took possession  of its
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and advertised and sold it, as will appear by the several endorsements on
the back of said mortgage; which endorsements are in my hand-writing
and signed by me the day they bear date. MeCorristen and his family
were present on the day of the sale. The property was sold to Patrick M-
Kilduff, for $338 62. I received the money and paid it to D. M. Hulett, At-
torney for mortgagee, and took his receipt for the same, endorsed on back
of mortgage.

The paper marked, exhibit A. above referred to, is a chattel mortgage,
given by Wm. McCorristen to Oscar H. Pratt, to secure $850, is dated 4th
May 1858, and is on the property sued for, viz: the said Piano and other
property therein described ; said mortgage was acknowledged and recorded
as required by law.

The endorsments referred to by the witness Foote, are:

1st. An endorsement of levy on the goods described in the mortgage,
dated July 22, 1856.

ond. An endorsement under date July 23rd, 1856, of the posting of
notices to sell on 4th August, 1856.

3rd. An endorsement nnder date August 4th, of adjournment of sale 9th
August.

4th. The following—* August 9th, 1856, sold the above described pro-
perty to P. M. Kilduft, he being the highest and best bidder for the sum of
5338 62,

WILLIAM II. FOOT, Constable.
5th. The following receipt—*Peru, August 9th, 1856. Received of
Wm. I Toot, $328 62; proceeds of sale of property under within.
D. M. HULETT.
Att’y for Mortgagec.”

The Defendant then offered to read in evidence, the deposition or James
Dalrymple, who testified in substance as follows :—That he was acquain-
ted with Margaret McCorristen and William McCorristen.  That he was
present in the Court Room of the United States Circuit Court for the Nor-
thern District of Ilinois, in January 1857, when MeCorristen was testify-
ing under oath in a certain proceeding against him in said Court, and heard
him testify in said case. Thathe heard him testify relative to a Piano and
the household furniture. then in his possession. That at that time, said McCor-
risten stated, that the Piano and household furniture were in his possessions
and that they had been sold to Patrick M. Kilduff, and that Kilduft then
owned them; and that Kilduff purchased at a sale uuder a mortgage, given
by him to Oscar I. Pratt. :

To the reading of which deposition the Plaintift objected, and the objec-
tion ivas sustained ; to which decision of the Court the Defendant then and
there excepted. Y

The Defendant then introduced the deposition of F. W. Mattocks, who
testified that he knew Wm. McCorristen ; that witness was a livery stable
keeper; that witness in fore part of January 1857, took some household fur-
niture, carpets, bedding; crockery &e., to Tllinois Central Railroad Depot in
La Salle, from the residence of MecCorristen in Peru, on my wagons; the
Piano was taken on a dray ; the goods were directed to J. Burdine, Dixon,
Tllinois ; they were shipped on the account of, and the receipt taken in the
name of Patrick M. Kilduff, by directions of the said McCorristen.

TThe receipt was given to Wm. McCorristen; he directed me to take the
receipt in the name of P. M. Kilduff, and then give it to him which T
did; McCorristen told me at the time that T took the goods &e. up, that
that they belonged to Patrick M. Kilduft.

The Defendant then read in evidence a mortgage, given by Wm, McCor-

v 2 o
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risten, in substance as follows :—* That Wm, McCorristen had sold for con-
sideration of one.dollar, to Oscar H. Pratt, a certain Piano, then in his
MecCorristen’s dwelling-house and possession at Peru, upon condition, that

1hereas he was indebted to said Pratt in $850, and hadgiven a chattelmort-
.gage on a Piano and other property, dated Sept. 8th, 1853; and hassold the

Piano so mortgaged. This sale is for the purpose of securing the payment
of said indebtedness, to be paid when the same is payable &c; and also on
condition that I shall remain inpossession of said Piano, until default bemade
in the payment of said $300; said mortgage contains the usual power of
sale, and bears date 16th day of J anuary, 1855,

The Defendant then offered to read in evidence, a certified copy of certain
mortgages, after having made the necessary proof, and which are to be
found on pages 29, 30, 31, 32, 33 and 34 of the Record ; the first of which
mortgages bears date'8th Sept., 1853, and was given by Wm. McCorristen
to Oscar H. Pratt, and recites indebtedness of $850, and is upon a Piano
and other property.

The second is between the same parties, for the same consideration, on
the same property, and bears date 14 J uly, 1852.

To the introduction of which two mortgages, the Plaintiff objected, and
the Court sustained the objection, to which the Plaintiff then and there ex-
cepted.

The Defendant here rested. i 2

The Plaintiff introduced and read to the jury a bill of sal{e from P. M.
Kilduff, for the property in question, purporting to have been executed 2nd
of February, 1857, and which is as follows:

“PEru, February 2, 1857,

Wm. McCorristen. Bought of P. M. Kilduff, the following described
goods and household furniture, now in the possession of the said McCor-
risten, at Dixon Illinois, to-wit:—(here follows personal property to the
amount of §170,) ; also all the right title and interest, whieh I may have in
and to one certain Piano Forte, now also in the possession of said McCor
tisten, and called the property of Margaret MzCorristen, being all the interest
I acquired in the same, by virtue of a sale made under a chattel mortgage,
given by said McCorristen to O. H. Pratt, and sold by Wm. H. Foote, and
bid off in my name, without my knowledge or consent. Received payment

- in full.

P. M. KILDUFF.”

The Defendant then called Mr. Witt, who testified that he had seen the
bill of sale, about two weeks since; that at that time it was not signed by
Kilduff; that witness took it to Peru and asked Kilduffto sign it; that
Kilduff said he did not like to sign it, when it was dated so far back, as it
might compromise him, but he would think of iv; he did not sign it at that
time. .

On cross examination, witness stated : that Kilduff said he had no claims
to the property in dizpute; and that he never had any claim to said
property.

This was all the evidence in the case. The Plaintiff asked the following
nstructions, which were given by the Court.

1st. That if the jory believe from the evidence, that the property in ques-
tion was purchased by the Plaintiff’s father, and was given to her, and she
had it in her possession as such gift, and the Defendant, without right, took
the Piano in question from the Plaintiff’s possession; and the Piano wag
not the property of Kilduff, they should find the issues for the Plaintiff,

2nd. That the statements of Kilduff called out by tho Defendant, from
the witness Witt, are evidence to prove that he has and had at the time of the
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taking of the property by the Defendant, no interest in the property in question.
3rd. That the bill of sale offered in evidence made by Kilduff, is of itself
prima facia evidence, that said Kilduffhas no claim tothe property in question®
4th, That the actual possession of the property in question, by the Plain-
tift with a claim of right and title, is sufticient to authorize her to recover in
this case; unless a higher or better title had heen proved to be either in
IGildutt or the Defendant, Wheeler.
If the jury believe from the evidence that the l’mno in controversy wa$
in'the possession of Margaret McCorristen, under a claim of title; and that
it was taken from her possession by Defendant Wheeler, she is entitled to a

~ verdict under the pleadings and evidence in the case ; .unless the Defendant,

Wheeler, has shown a better title in himself or in Kilduff'; and has also in
some way connected himself with Iilduft’s title.

5th. That the question of solvency or the insolvency of YWm. McCorristen,
or the solvency of Kilduft; or the question whether the Defendant Wheelers
had an.execution in his hands, under which he claimed the property, is notin
issue in this case;. the only question being, had the Plaintiff'a right and title
to the property, as against Kilduft.or Wheeler.

6th. That the question of bona fides or good faith, ot the Plaintift’s title,
or. whether her possession was fimudulent as to the creditors of either her
father or of' Ifilduft] is not in issue in this case.

7the. That unless the jury believe from the evidence, that either the De-
fendant or Kildufthad = title to. the Piano in question, which they had a
right to enforce against the possession of the Plaintift, they should find for
the Plaintift it she has shown possession of said property, claiming title, and
with the consent of the actual purchaser.

8th. That the adiissioniof the Defendant that he took the plopert) in
question, by virtue of an execution: against Kilduft, is not, under the issues,
evidence to prove that the Defendant is justified in his tdl\mg by virtue of
stich’ execution..

9th: The Court is requested to instruct the jury on the part of the Plain®
titf; that under the issues in this case, the admissions of Kilduft' as to the
property in. controversy, are conclusive evidence as to the right of Kilduff to
said property as far as IGilduft is concerned.

10th. Thut wyder the issues in this case, the admissions of Iulduﬁ' as to
the property in controversy, areproof as toright of Kitduft to said property.

Mo the givirtg of which and each of which, the Defendant then and thera
excepted. :

"The Defendant then asked the following instructions, when the Court
refused to give the instructions, numbered 1. 2, 3, 5 and 10. ..

tst, The Defendant by his 31 d and 4th pleas, having denied the allega
tions in the Plaintifts decl.tr‘ltlon, that the Piano Fortein question is:the
propeity of the Plaintiff, the burden of proving the title to the property,in
question is upon the Plaintiff; and if the jury find from the evidence, that
the Piano in question was taken by the Defendant; but that at the time.it

ras taken, it was the property of Patrick M. Kilduff or Wm. MecCorristen, or
any other person othet tharn the Pl'llntlﬁ they should find for the Defendant.

ond. The Plaintiff, to entitle her to a verdict, must establish her title to
the property in question, tipon the strength of her own title ; and if the j Jury
should find from the evidence, that the Defendant took thc property in
question, and that at the time of taking, the property was in the possession
of the Plaintift’; such possession alone and of itself, is not such evidence of
the Plaintift’s tltle to the property, as will entitle her to a verdict.

3rd. Ifthe jury believe from the evidence that the Piano in question
was purchased by Wih, McCorristen with his own means, and upon his
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own credit, he has aright to exceute a mortgage upon the same, and that
atitle in the purchase under such mortgage would be good, and the De-
fendant in this case must recover, unléss it has heen shown satisfactorily to
the jury, that said William McCorristen had parted with his title to said
property, prior to said mortgage to Plaintiff, for a good and valuable con-
sideration; and that said mortgage and sale -under the same, was made
without the permission or assent of the Plaintift,

4th. The Plaintiff' in this case, being the daughter.of Wm: McCorristen,
if the jury believe from the evidence that she was living with the said Wm.
McCorristen; and that the Piano in question was in the.possession of the
said Wm. McCorristen, and that he mortgaged the same, with the permis-
sion or assent of the Plaintiff; a sale under said mortgage would vest the
title in the purchaser, even if the Plaintiff was the actual owner of the pro-
perty.

5th. It the jury believe from the evidence that Wm. MecCorristen pur.
chased the property in question, and gave the same to the Plaintiff, for the
purpose of protecting the same from his ereditors; such gift created no
title in the property in the Plaintift, as against the creditors of Wm. McCor-
risten, and he had a right to mortgage the same, and a sale under such
mortgage would vest the title in the purchaser, and they must find for the
Defendant.

~6th. It is incumbent on the Plaintiff to establish on the trial of this cause,
either that there was an unlawful taking of the Piano, the property of the
Plaintiff, or a demand of the property of the Defendant, and refusal to de-
liver the same to the Plaintiff, prior to the commencement of this suit, and
in the absence of any evidence showing cither such unlawful taking, or
demand and refusal to deliver prior to the commencement of this suit, the
Jjury should find for the Defendant. -

7th. If the jury find from the evidence, that the Piano in question was
purchased by Wm. McCorristen, and retained in possession of Wm.
McCorristen, and used by the different members of his tamily, that no pre-
sumption avises from such possession solely that the Piano is the property
of Margaret McCorristen.

8th. The jury are not bound to believe all the testimony that may be
given by witnesses ; they are the judges of the credit, to which a witness is
entitled, and they have the right to judge of said fact, from the appearance
and behavior of the witness on the stand; and if they are satisfied that the
witness has not testified fairly, they may discredit all of the testimony given
by such witness.

9th. If a witness is contradicted in any material statement, the jury may
disregard all of the evidence given by such witness, and in the event that
the wltness makes improbable statements, they may disregard such testi-
mony ; they are not bound to believe a witness because he testifies under
oath.

10th. The bill of sale introduced in evidence by the Plaintiff, if it shows
title in any one to the Piano in question, it shows title in Wm McCorristen
and not in the Plaintiff. 7 :

To all of which refusals of the Court the Defendant then aud there ex-
excepted.

The jury found a verdict for the Plaintiff, and assessed the damages at
ten dollars, which Plaintiff remitted down to one cent.

The Defendant moved the Court for a new trial, which motion was over-
ruled by the Court; judgment was rendered by the Court, on the verdict,
to which over-ruling of said motion and rendering of said judgment, the
Defendant then and there excepted. :
CHUMASERQ & ELDREDGE.

Attorney’s for Plaintiff in Error.
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~ ABSTRACT OF THE RECORD. %

This was an action of Replevin commenced in the Lee Cireuit Court, by
the Defendant in Ervor, against Ozias Whecler, Sheriff of Lee County, and
was tried at the June term, A. 1. 1858, of said Court, Jbefore Hon. J. V.
Bustace, and a jury; and a verdict found for Defendant in Ervor, and dam®
ages assessed against Plaintiff in Error, at ten dollars,-a motion for i new
trial was made and over-ruled, and a bill of exceptions was signed and
sealed by the Judge, and made part of the record. -

"The Declaration consists of one count, alledging that the Plaintiff in
Error, on the 10th day of April; 1857 in Dixon, in Lee County,in a certain
dwelling-house, there took a certain piano-forte of said Plaintift, and unjust;
ly détained the same, &e. 7 - ' .

The Defendant filed to this Declaration four pleas, vizi—

15t.~Non Cepit.

2nd. Non Detinet.

3rd.. Property in Defendant.

sth. Property in Patrick M. Kilduff.’

o thé first and second pleas, the Plaintitt took issue to the country.

To the third and tb\1|rth pleas; ‘the Plaintift replied property in the Plain-
tiﬁ',‘and'.te‘nderml an isquc‘ to the country. To. which Defendant added.a
Semilitir., R ey

s gl TordY gy

The Plaintiff in the Court belpow, to maintain:the issues on her i):ll‘t‘; in”
trodued as a witness Wi, (George MecCorristen, who testified as follows i—
"The Plaintiff i$ my sister, I knew the piano. in the spring - of 1857, was my
sisters—my grand-mother in Chicago; wave my sister moncy to.buy her a
Piano,’ and iy father bought a Piano with-the money. : “The . Piano then
bought was not the Piano in controversymow. The first Piano was-bought
ﬁ\'é years ago. Sister requested my father to exchange it.for another; qiy
father took it to Chicago and did exchange it for another one—I never knew
on what terms my-fither exchanged Pianos;. he exchanged it with Reed &
Watkins of Chicago. My sister has always lived at home. . The Pianohas
always been at my father’s ‘house; where my sister lived. Know P. M-

Kilduft, the.hill of sale shown me, is signed by him.

;. @nioross examination, witness stated :—My grand-mother died in Chicago
a number of years ago; don’t recollect how long ago—she gave my sister
moné§ enough to get her a Piano, I'did not see the- mgney given to my
sister by my grand-mother. My grand-mother willed it to her, it wasleft-

- to her; she got it after grand-mother’s death. I was in"Galena -and 8o was

my sister, when grand-mother died; I never saw her wir. The property
my grand-mother left was sold after her death, and the proccedsof the sale

were sent to my sister to buy a piano . with; it came to my sister by mail
N . Sl o A, TS %

«
\
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from Chicago to Galena in an envelope—I saw no letter; the envelope was
addressed directly to my sister—it was remitted by some person in Chi-
cago by mail—the envelope contained money in currency, there was no
letter in the envelope that I recollect. I suppose my tather tool it out of
the post-office. The cstate consisted of a building—the money came to my
sister in 1849, she is now near seventeen years old ; don’t know ho\}' much
was sent to her, or what kind of currency it was—the way I know it came
from my grand-mother was, I was told so by my mother. I don’t know
whether my grandmother made a will or not. My father kept the money
and bought a Piano with it—I was not with him when he bought it—he and
my mother told me he bought it—it was bought a long time after the money
came. “We moved from Galena to St. Louis, don’t remember how long we
lived there—one or two years. Moved to Peruin July 1852; father bought
the first Piano, about a year after we moved to Peru. Iknow he took the
money to buy the Piano because, father and mother told me so; I was not
present when the exchange of Pianos wasmade, it was made with Reed &

Watkins, of Chicago—my father and mother told me it was made. I was

at home when the Piano came home—I think it came by Railroad. The

Piano was made by A. W. Ladd & Co., Boston ; there never was any

other Pianos in our house, except the two Pianos since we moved to Peru.

T was not in Peru in August 1856, was in Dubuque. My grand-mother’s

name was Catherine Boyne, she had two names. When the Piano was

levied on, it was at father’s house; it was never moved from our house—

Grand-mother was quite old, and lived by herselfin Chicago. Mother was

in Peru when the first Piano was purchased, and when it was exchanged

for the second Piano. The Defendant here admitted, at the request of
the Plaintift below.

That he'took the piano in question on an execution against P. M. Kii-
duff, on the 10th day of February, A. D. 1857, as the Sherift of Lee Connty.

The Plaintiff here rested.

The Defendant introduced and read the deposition of Chauncey L. Wat-
kins, who testificd that he was dealer in Pianos, in Chicago. That he was
acquainted with Wm. McCorristen—that on the 28th of June, 1854, he
witness, sold to Wm. McCorristen a Piano Forte for $350, on six months
time. That he witness shipped the Piano directed to Wm. McCorristen,
Pery, I1I. ; and that he acknowledged the receiptof it. That he did not say
for whom he pnrehased it; and witness supposed he purchased it for him-
self, The Piano has not been paid for. There has been $54 paid, and the
balance is yet due and unpaid. Was a rosewood piano, round corners,
sliding desk, harp pedal, seven octaves, made by A. W.Ladd & Co., Boston,
Massachusetts.

The Defendant thenintroduced and read in evidence the following note.

$350. Cuicaco, June 28, 1854,

_ Six months after date, I promise to pay to the order of Reed & Watkins, ab
Marine Bank, three hnndred and fifty dollars, for value received.
WILLIAM McCORRISTEN.

The Defendant, introduced and read the deposition of Wm, H. Foot, who
testified that he was a constable, that he knew Plaintiff, but did not know
Defendant—that he knew William MecCorristen, had known him five or six
years in Peru, and that he now livedin Dixon. The paper marked and at-
tached to the depositions as exhibit A, was delivered to me, by 1. M. ITulett,
Attorney for Oscar 1L Pratt, the mortgagee, to collect the amount thercof.
I called upon Wm. McCorristen with the paper, and demanded the property
deseribed in the mortgage, at the house of Wm. McCorristen in Peru; he
showed me the property and turned it out to me. I took possession aof its
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and advertised and sold it, as will appear by the several endorsements on
the back of said mortgage; which endorsements are in iy hand-writihg,
and signed by me the day they bear date. McCorristen and his family
were present on the day of the sale. The property was sold to Patrick M-
Kilduff, for $338 62. I received the money and paid it to D. M. Hulett, At-
torney for mortgagee, and took his receipt for the same, endorsed on back
of mortgage.

The paper marked, exhibit A. above referred to, is a chattel mortgage,

- given by Wm. McCorristen to Oscar H. Pratt, to secure $850, is dated 4th

May 1858, and is on the property sued for, viz: the said Piano and other
property therein described ; said mortgage was acknowledged and recorded
as required by law.

The endorsments referred to by the witness Foote, are:

1st. An endorsement of levy on the goods described in the mortgage,
dated July 22, 1856.

ond. An endorsement under date July 23rd, 1856, of the posting of
notices to sell on 4th August, 1856.

ard. An endorsement under date August 4th, of adjournment of sale 9th
August.

4th. The following—* August 9th, 1856, sold the above, deseribed pro-
perty to P. M. Kilduft, he being the highest and best bidder for the sum of
$338 62.

WILLIAM 1. FOOT, Constable.
5th. The following receipt—Peru, August 9th, 1856. Reccived of
Wm. L. Foot, §328 62; proceeds of sale of property under within.
: D. M. HULETT.
Att’y for Mortgagee.”

The Defendant tien offered to read in evidence, the deposition or James
Dalrymple, who testified in substance as follows :—That he was acquain-
ted with Margaret MeCorristen and William McCorristen.  That he was
present in the Court Room of the United States Circuit Court for the Nor-
thern District of Illinois, in January 1857, when McCorristen was testify-
ing under oath in a certain proceeding against him in said Court, and heard
him testify in said case. Thathe heard him testify relative to a Piano and
the household furniture. then in his possession. That at that time, said McCor-
risten stated, that the Piano and household furniture were in his possession
and that they had been sold to Patrick M. Kilduff, and that Kilduft then
owned them; and that Kilduff purchased at a sale uuder a mortgage, given
by him to Oscar I. Pratt.

To the reading of which deposition the Plaintift objected, and the objec-
tion was sustained ; to which decision of the Court the Defendant then and
there excepted.

The Defendant then introduced the deposition of ¥. W. Mattocks, who
testified that he knew Wm. McCorristen; that witness was a livery stable
keeper; that witness in fore part of January 1857, took some household fur-
niture, carpets, bedding; crockery &e., to Illinois Central Railroad Depot in
La Salle, from the residence of McCorristen in Peru, on my wagons; the
Piano was taken on a dray; the goods were directed to J. Burdine, Dixon,
Tllinois ; they were shipped on the account of, and the receipt taken in the
name of Patrick M. Kilduff, by directions of'the said McCorristen.

The receipt was given to Wm. McCorristen ; he directed me to take the
receipt in the name of P. M. Kilduff, and then give it to him which T
did ; McCorristen told me at the time that I took the goods &e. up, that
that they belonged to Patrick M. Kilduft.

The Defendant then read in evidence a mortgage, given by Wm. McCor-
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risten, in substance as follows :—¢ That Wm. McCorristen had sold for con-
sideration of one dollar, to Oscar H. Pratt, a certain Piano, then in his
McCorristen’s dwelling-house and possession at Peru, upon condition, that
whereas he was indebted to said Pratt in $850, and hadgiven a chattel mort-
gage on a Piano and other property, dated Sept. 8th, 1853; andhassold the
Piano so mortgaged. This sale is for the purpose of securing the payment
of said indebtedness, to be paid when the same is payable &c; and also on
condition that I shall remain inpossession of said Piano, until default bemade
in the payment of said $300; said mortgage contains the usual power of
sale, and bears date 16th day of January, 1855.

The Defendant then offered to read in evidence, a certified copy of certain
mortgages, after having made the necessary proof, and which are to be
found on pages 29, 30, 31, 32, 33 and 34 of the Record; the first of which
mortgages bears date 8th Sept., 1853, and was given by Wm. McCorristen
to Oscar H. Pratt, and recites indebtedness of $850, and is upon a Piano
and other property.

The secon'd is‘between the same parties, for-the same consideration, on
the-sameproperty; and bears date 14 July, 1852.

To-the introduction of which two mortgages, the Plaintiff objected, and
the Court sustained the objection, to which the Plaintiff then and there ex-
cepted. e

The Defendant here rested.

The Plaintiff introduced and read to the jury a bill of sale from P. M.
Kilduff, for the property in question, purporting to have been executed 2nd
of February, 1857, and which is as follows: : Ve g
o “PEru, February 2, 1857,

Wi McCorristen. Bought of P. M. Kilduff, the following described
goods and household furniture, now in the possession of the said McCor-
risten, at Dixon Illinois, to-wit:—(here follows personal property to the
amount of $170,) ; also all the right title and interest, whieh I may have in
and to one certain Piano Forte, now also in the possession of said McCor-
risten, and called the property of Margaret McCorristen, being all the interest
I acquired in the same, by virtue of a sale made under a chattel mortgage,
given by said McCorristen to O. H. Pratt, and sold by Wm. H. Foote, and
bid off in my name, without my knowledge or consent. Received payment
in full. ‘

. P. M. KILDUFF.”

Theé Defendant then called Mr. Witt, who testified that he had seen the
bill of sale, about two weeks since ; that at that time it was not signed by
Kilduff; that witness took it to Peru and asked Kilduff to sign it; thab
Kilduff said he’did not like to sign it, when it was dated so far back, as it
might compromise him, but he would think of iv; he did not sign it at that
time.

On cross examination, witness stated : that Kilduff said he had no claims
to the property in dispute; and that he never had any claim to said
property.

This was all the evidence in the -case. The Plaintiff asked the following
mstructions, which were given by the Court.

1st. That if the jory believe from the evidence, that the property in ques-
tion was purchased by the Plaintiff’s father, and was given to her, and she
had it in her possession as such gift, and the Defendant, without right, took
the Piano in question from the Plaintiff’s possession; and the Piano wag
not the property of Kilduff, they should find the issues for the Plaintiff,

ond. That the statements of Kilduff' called out by the Defendant, from
the witness Witt, are evidence to prove that he has and had at the time of the
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ayd. That the bill of sale oftered in evidence made by Kilduff, is of itselt
prima facia evidence, that said Kilduffhas no claim to the property in (uestion’

4th. That the actual possession of the property in question, by the Plain-
T with a claim of right and title, is sufficient to authorize her to recover in
this case; unless a higher or better title had been proved to be either in
Kilduft or the Defendant, Wheeler.

"If the jury believe from the evidence that the Piano in controversy wa$
i1 the possession of Margaret McCorristen, under a claim of title; and that
it was taken from her possession by Defendant Wheeler, she is entitled to a
verdict under the pleadings and evidence in the case; unless the Defendants
Wheeler, has shown a better title in himself or in Kilduft; and has also in
some way connected himself with Kilduft’s title.

5th. That the question of solvency or the insolvency of Wm. McCorristen,
or the solvency of Kildufts or the question whether the Defendant Wheeler
had an execution in his hands, under which he claimed the property, is not in
issue in this case; the only question being, had the Plaintift'a right and title
to the property as against Kilduft'or Wheeler.

6th. That the question of hona fides or good faith, ot the Plaintitt’s titles
ar whether her possession was fraudulent as to the creditors of either her
father or of XKildud, is not in issue in this case.

7th. That unless the jury believe from the evidence, that either the De"
fendant or Kilduft had a title to the Piano in question, which they had a

‘right to enforce against the possession of the Plaintift, they should find; for

the Plaintiff if she has shown possession of said property, claiming title, and
with the consent of the actual purchaser.

gth. That the admission of the Defendant that he took the property in
guestion, by virtue of an execution against Kilduft, is not, under the issues,
evidence to prove that the Defendant is justified in his taking by virtueo
such execution. ;

oth. The Court is requested to instruct the jury on the part of the Plain".

tiff, that under the issues in this case, the admissions of Kilduft as to the

property in controversy, are conclagive evidence as to the right of Kilduff to
said property as far as Xildut) is concerned. =
10th. That under the issues in this case, the admissions of’ Kilduft as to

the property in controversy, are:proof as to right of Kilduft to said property- -

To the givieg of which and each of which, the Defendant then and there.
excepted. ,

The Defendant then asked the following instructions, when the Court
refused to give the instruetions, numbered 1. 2, 3, 5 and 10.

1st, The Defendant by his 3rd and Ath pleas, having denied the allega”
tions in the Plaintifts declaration, that the Piano Forte in question is the

propexty of the Plaintift, the burden of proving the title to the property in
. question is upon {he Plaintift; and if the jury find from the evidence, that

the Piano in question was taken by the Defendant; but that at the time it
was taken, it was the property of Patrick M. Kilduff or Wm. MecCorristen, or
any other person other than the Plaintift, they should find for the Defendant.

ond. The Plaintiff, to entitle her to a verdict, must establish her title to
the property in question, upon the strength of her own title 3 and if the jury
<hould find from the evidence, that the Defendant took the property in
question, and that at the time of taking, the property Was in the possession
of the Plaintiff; such possession alone and of itself, is not such evidence of
the Plaintiff’s title to the property, as will entitle her to a verdiot.

ard. Ifthe jury “believe from the evidence that the Piano in question
was purchased by Wm. McCorristen with his own means, and upon his

3
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own credit, he has a right to execute a mortgage upon the same, and that
atitle in the purchase under such mortgage would be good, and the De-

fendant in this case must recover, unless it has been shown satisfactorily to

the jury, that said William McCorristen had parted with his title to said
property, prior to said mortgage to Plaintiff, for a good and va]n:ll)]e con-
sideration; and that said mortgage and sale under the same, was made
without the permission or assent of the Plaintiff.

4th. The Plaintiff in this case, being the daughter of Wm, McCorristen,
if the jury believe from the evidence that she was living with the said Wm.
McCorristen; and that the Piano in question was in the possession of the
said Wm. McCorristen, and that he mortgaged the same, with the permis-
sion or assent of the Plaintift; a sale under said mortgage would vest the
title in the purchaser, even if the Plaintiff was the actual owner of the pro-
perty.

5th. If the jury believe from the evidence that Wm. McCorristen pur.
chased the property in question, and gave the same to the Plaintiff, for the
purpose of protecting the same from his ereditors ; such gift created no
title in the property in the Plaintiff, as against the creditors of Wm, McCor-
risten, and he had a right to mortgage the same, and a sale under such
mortgage would vest the title in the purchaser, and they must find for the
Detendant, e

6th. It is incumbent on the Plaintiff to establish on the trial of this cause,
cither that there was an unlawful taking of the Piano, the property of the
Plaintiff; or a demand of the property of the Defendant, and refusal to de-
liver the same to the Plaintiff, prior to the commencement of this suit, and
in the absence of any evidence showing ecither such unlawful taking, or

o)

demand and refusal to deliver prior to the commencement of this suit, the
Jury should find for the Defendant.

Tth. It the jury find from the evidence, that the Piano in question was
purchased by W, McCorristen, and retained in possession of* "Wm.
McCorristen, and used by the different members of his family, that no pre-

sumption arises from such possession solely that- the Piano is the propeérty.

of Margaret McCorristen, :

8th. The jury are not bound to believe all the testimony that may be
given by witnesses ; they are the judges of the credit, to which a witness is
entitled, and they have the right to judge of said fact, from the appearance’
and behavior of the witness on the stand ; and if they are satisfied that the
witness has not tostified fairly, they may discredit all of the testimony given
by such witness. ;

9th. If a witness is contradicted in any material statement, the jury may
disregard all of the evidence given by such witness, and in the event that
the wltness makes improbable Statements, they may disregard such testi-

mony ; they are not bound to believe a witness because he testifies under
Y5

oath.

10th. The Dbill of sale introduced in evidence by the Plaintiff, if it shows

title in any one to the Piano in question, it shows title in Wm McCorristen
and not in the Plaintift, :

To all of which refusals of the Court the Defend
excepted.

The jury found a verdict for the Plaintiff, and assessed the damages af
ten dollars, which Plaintiff vemitted down to one cent.

The Defendant moved the Court for a new trial, which motion was over-
ruled by the Court; judgment was rendered by the Court, on the verdict,
to which over-ruling of said motion and rendering of said Judgment, the
Defendant then.and there: excepted. *

: CHUMASERO & ELDREDGE.
Attorney’s for Plaintiftin Errop,

ant then aud there ex-
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. Mare't McCorristy, Def’t. in Error. J

_POINTS AND AUTHORITIES ON "'HE PART OF PLAINTIFF IN ERROR.

L 1. The Court erred in excluding the deposition of James Dalrymple.
|8 (Record p. 23, abst. p. 3. ;

(1.) The evidence of Wm. George McCorristen, shows the property was
in the possession of Wm. McCorristen; and hjf statements in regard to
ownership while he was in possession; should have been received as part of
the RES GESTE.

II. The Court erred in excluding the chattel mortgage offered in evidence,
as part of the res gestee, the mortgages having been exccuted upon the
property while in the possession of Wm. McCorristen.

III. The first instruction on the part of the PJaintiﬁ'belmv, was erroneous,
because it limits the enquiry by the jury, to the question as to whether the
Piano was the property of P. M. Kilduff—and the 4th, 5th, 7th, 9th and 10th,
instructions on the part of the Plaintiff below, are subject to the same ob-
jection, whereas the material issues presented by the 3rd and 4th pleas are,
¢ s to whether the Piano in question was the property of the Plaintiff. 1 g 9
Gilman, 365 —4 Seam. 440. 2. Z/u_(&%/ wg“/aj prC ezt e L
. joSr— 2 &GS 7 '
Z IV, The declarations of Kilduff made subsequent to the levy, dnd the
| ! time of the commencement of the suit, are incompetent to effect the rights
' o e of the Defendant below ; hence, the 2nd, 3rd, 9th and 10th instructions on
‘ ‘ A the part of Plaiutift below, were erroneous:

A

V. The 3rd instruction on part of Plaintiff below is erroneous, as being
indeffinite in its application and calculated to mislead the jury. The evi-
; dence shows that the bill of sale was not executed until after the levy, and
after the commencement of the suit, and consequently it could not eftect the
right of the Defendant below in any respect.

.
'R

N

VI. The admission of the Defendant below, made at the request of Plaintiff

! below, that he took the property in question on an execution vs. P. M, Kil-
‘ duff, on the 10th of February, 1857, as Sherift of Lee County, (Record p.
; e 17, abstract p. 2,) entitled the Defendant below to question the bona fides
‘ of the transaction, and to show that it was fraudulent as against the credit-
i i ors of Kilduft, hence the 5th and 6th instructions were erroneous.

Sv =« /8 CE 28 S
3 VII The Plaintiff was bound to show her title to the property in ques-
*; b tion, and recover if at all. upon the strength of her own title, or it the De-
L : fendant could show title in any one other than the Plaintif; under the issneé




_ mortgaged it, and Kilduft purchased it on the sale under such mortgage, it/ ‘

2

i this cause he was entitled to a verdict; and the Court crred in refusing to
givo the 1st and ond instructions, asked by the Defendant below. 1 Gilm.
385—12 Wen. 30—21 do. 205—1 John. 380—1 Blaok. 291—20 Conn. 364

—1 Carter, (Ind.) 54.

VIIL It Wm. McCorristen purchased the Piano with his own means and

thereby beeame liable to levy and sale under the excecution vs. Kilduff, be- =
cause if Wm. McCorristen gave the property to defraud his creditors, the

gift was void as against his creditors 3 and if he afterwards mortgaged it to .
secure a debt owing by him, the mortgage would be valid as against the .
Plaintift below ; and the title of Kilduft tor the property under the mortgage .
sale, was good ; hence, the bona fides of the transactions, and the question of .
of Wm MecCorristen became material, and the 3rd

solvency or insolvency
asked for by Defendant below should have been'.

and Bth instructions
given.-

IX. The bill ‘of sale in question being directly from Kilduft to W,
McCORRISTEN, necessarily showed title in Wm. McCorristen, if in
any one, and showed title out of the Plaintiff below ; and the 10th instrue-

tion asked for by Defendant below, should have been given.
CHUMASERO & ELDREDGE. -
Attorney’s for Plaintift'in Error. -
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SUPREME COURT, OF THE STATE OF ILLINOIS.

-

2

v TEIRD GRAND DIVISION.
S

Ozias WHEELER, Plaintiff in Error.

]
|
vs. ) . - APriL Tery, A. D. 1859.
|
|
J

Mare't McCoxrristey, Def’t. in Error.
b

POINTS AND AUTHORITIES ON '1HE PART OF PLAINTIFF IN ERROR.

L The Court erred in excluding the deposition of James Dalrymple.
(Record p. 23, abst. p. 3.

(1.) The evidence of Wm. George McCorristen, shows the property was
in the possession of Wm. McCorristen; and his statements in regard to
ownership while he was in possession, should have been received as part of
the RES GESTE. . : M ;

fI.- The Court crred in excluding the chattel mortgage offered in eviderrce,
as part of the res gestwm, the mortgages having been exccuted upon the
property while in the possession of Wm. McCorristen.

\ III. The first instruction on the part of the Plaintiff' below, was erroneous,
becduse it limits the enquiry by the jury, to the question as to whether the
Piano was the property of P M. Kilduff—and the 4th, 5th, 7th, 9th and 10th,
instructions on the part of the Plaintiff below, are subject to the same ob-
jection, whereas the material issues presented by the 8rd and 4th pleas are,
as to whether the Piano in question was the property of the Plaintiff. 1
Gilman, 365 —4 Scam. 440. 2 W sv 875

T2t (@5~ 265 —

IV. Thé declarations of Kilduft made subsequent to the levy, and the .
time of the commencement of the suit, are incompetent to effect the rights
of the Defendant below ; hence, the 2nd, 3rd, 9th and 10th instructions on
the part of Plaintift below, were erroneous.

V. The 3rd instruction on part of Plaintiff below is erroneous, as being
indeffinite in its application and calculated to mislead the jury. The evi-
dence shows that the bill of sale was not executed until after the levy, and
after the commencement of the suit, and consequently it could not effect the
tight of the Defendant below in any respect.

VI. The admission of the Defendant below, made at the request of Plaintift
below, that he took the property in question on an execution vs. P. M, XKil-
duff, on the 10th of February, 1857, as Sheriif of Lee County, (Record p.
17, abstvact p. 2,) entitled the Defendant below to question the bona fides
bf the transaction, and to show thatit was fraudulent as against the credit-
ors of Kilduff, hence the 5th and 6th instructions were erroncous.

e, o 8 /F6— 2T G

VII. The Plaintiff was bound to show her title to the property in ques-
tion, and recover if at all. upon the strength of her own title, or it the De-
tendant conld show title in any one other than the Plaintift, under the issnes
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inthis cause he was entitled to a verdict; and the Court erred in refusing to
asked by the Defendant below. 1 Gilm.

give the 1st and 2nd instructions,
291—20 Conn. 364

365—12 Wen. 30—21 do. 205—1 John. 380—1 Blaok.
—=1 Carter, (Ind.) 54.

VIIL It Wm. McCorristen purchased the Piano with his own means and
chased it on the sale under such mortgage, it

mortgaged it, and XKilduff pur
thereby beeame liable to Jevy and sale under the excecution vs. Kilduff, be-
cause if Wm. McCorristen gave the property to defraud his ereditors, the
gift was void as against his creditors; and if he afterwards mortgaged it to
gecure a debt owing by him, the mortgage would be valid as against the
Plaintift below ; and the title of Kilduft to the property under the mortgage
the bona fides of the transactions, and the question of
McCorristen became material, and the 3rd
fendant below should have been

sale, was good ; hence,
solvency or insolvency of Wm
and 5th instructions asked for by De

given.
.

IX. The bill of sale in question being divectly from Kilduft to War,
McCoRRISTEN, necessarily showed title in Wm. McCorristen, if in
any one, and showed title out of the Plaintiff below ; and the 10th instruc-

tion asked for by Defendant below; should have been given.
CHUMASERO & ELDREDGE.

Attorney’s for Plaintiff in Ervor:
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SUPREME COURT, OF THE STATE OF ILLINDIS

y.Ozias WHEELER, Plaintift in Jrror.

vs. Aprin Tery, A. D. 1859.

|
1
|
{
)

Mara't MoCoxrrisTEN, Det’t. in Krror.

_POINTS AND AUTHORITIES ON "1HE PART OF PLAINTIFF IN ERROR.

I The Court erred in excluding the deposition of James Dalrymple.
(Record p. 23, abst. p. 3.

(1.) The evidence of Wm. George McCorristen, shows the property was
"in the possession of Wn. McCorristen; and his statements in regard to
» ownership while he was in possession, should have been received.as part of

. the RES GESTE. S0 R
XIS

JI The Court erred in excluding the chattel mortgage offered in evidence,
. as part of the res gestwe, the mortgages having been executed upon the
_property while in the possession of Wm. McConrristen.

III. The first instruction on the part of the Plaintiff below, was erroneous,

: .because it limits the enquiry by the jury, to the question as to whether the
" Piano was the property of P. M. Kilduff—and the 4th, 5th, 7th, 9th and 10th,
“instructions on the part of the Plaintiff below, are Subject to the same ob-
jection, whereas the material issues presented by the 3rd and 4th pleas are,
-_as to whether the Piano in question was the propexfy of the Plaintiff. 1

* Gilman, 365 —4 Scam. 440. -—A?Ww? ¢ 3
7 Areakd /05~ 2 &5 [ Ca o (,_?d .
to the levy, and the

IV. The declarations of Kilduft made subsequent
time of the commencement of the suit, are incompetent to effect the rights
. of the Defendant below ; hence, the ond, 3rd, 9th and 10th instructions on
the part of Plaintiff below, were erroneous.

V. The 3rd instruction on part of Plaintift below is erroneous, as being
indeffinite in its application and caleulated to mislead the jury. The evi-
dence shows that the bill of sale was not executed until after the levy, and
1 . after the commencement of the suit, and consequently it could not effect the

right of the Defendant below in any respect.

V1. The admission of the Defendant below, made at the request of Plaintiff

i below, that he took the property in question on an execution vs. P. M, Kil-
_duff, on the 10th of February, 1857, as Sherift of Lee County, (Record p.
4 : .17, abstract p. 2,) entitled the Defendant below to question the bona fides

. of the transaetion, and to show that it was fraudulent as against the credit-
. ors of Kilduff, hence the 5th and 6th instructions were erroncous.
Ee St oo
e o VII. The Plaintift was bound to show her title to the property in ques-
. tion. and recover if at all, upon the strength of her own title, or if the De-
fendant could show title in any one other than the Plaintiff, under the issues



1in this cause he was entitled to a verdiet ; and the

hl

Court crred in refusing to
give the 1st and 2nd instructions, asked by the Defendant below. 1 Gilm.
365—12 Wen. 30—21 do. 205—1 John. 380—1 Blaok. 9291—20 Conn. 364
—1 Carter, (Ind.) 54. ¢

VIIL Tf Wi MeCorristen purchased the Piano with his own means and
mortgaged it, and Kilduff purchased it on the sale under such mortgage, it
thereby beeame liable to levy and sale
cause if Wm. McCorristen gave the prope
gift was void as against his ereditors; and if he
secure a debt owing by him, the mortgage would be
Plaintift below ; and the title of Kilduff to the property under the mortgage
ansactions, and the question of

afterwards mortgaged it to
valid as against the

ale, was good ; hence, the bona fides of the tr
Wm MeCorristen became material, and the 3rd

solvency or insolvency of
Detendant below <hould have been

and 5th instructions asked for Dby

given.

CIX. The bill of sale in question being dircetly from Kilduft to W,
McCORRISTEN, necessarily <howed title in Wm. McCormisten, if in
any one, and showed title out of the Plaintift below : and the 10th instrue-
‘tion askedstor by Defepdant below. should have been given.
: CIITMASERO & ELDREDGE.
_Attorney’s for Plaintiffin Ervor,

under the excecution vs. Kilduff, be-
rty to defraud his ereditors, the==






SUPRENE COURT. OF THE STATE OF ILLINOIS.

P s

Ozas WuEELER, Plaintift in Error.

|

|
VS. . L ArriL Ters, A. D. 1859.

|

I

)

MarG'T McCORRISTEN, Deft’t. in Error.

POINTS AND AUTHORITIES ON 'THE PART OF PLAINTIFF IN ERROR.

L The Court erred in excluding the deposition of James Dalrymple.
(Record p. 23, abst. p. 3. '

(1.) The evidence of Wm. George McCorristen, shows the property was

in the possession of Wm. McCorristen; and  his. statements in regard to
0* .

ownership while he was in possession, should have been received as part of

the RES GEST.E.

IL. The Cowrt erred in excluding the chattel mortgage offered in'evidence,
* as part of the res gestwe, the mortgages having been executed upofi the
. property while in the possession of Wm. McCorristen.

IIL. The first instruction on the part of the Plaintiff below, was erroneous,

because it limits the enquiry by the jury, to the question as to whether the

Piano was the property of P. M. Kilduff—and the 4th, 5th, 7th, 9th and'10th,
instructions on the part of the Plaintiff below, are subject to the same ob--

jection, whereas the material issues presented by the 3rd and 4th pleas m'é,

5 “‘as to whether the Piano in question was thie property of the Plaintiff. 1

Gilman, 365 —4 Scam. 440. 2 & o %— ()/Z/J
Z, precdd Lo §/—~W /7/ W(@‘f}/
and the

7’

IV. The declarations of Kilduff made subsequent to the levy,
time of the commencement of the suit, are incompetent to effect the rights
of the Defendant belos ; hence,. the 2nd, 3rd, 9th and 10th instructions on
the part of Plaintiff helow, were erroneous.

V. The 3rd instruetion ou part ot Plaintift’ below is erroneous, as being
indeffinite in its application and caleulated to mislead the jury. The evi-
dence shows that the bill of sale was not executed until after the levy, and
in after the commencement of the suit, and consequently it could not effect the

right of the Defendant below in any respect.
VI. "The admission of the Defendant below; made at the request of Plaintiff
R below, that he took the property in question on an execution vs. P. M, Kil-
duff, on the 10th of February, 1857, as Sherift of Lee County, (Record p.
17, abstract p. 2,) entitled the Defendant below to question the bona fides
of the transaction, and to show that it was fraudulent as against the eredit-
ors of Kilduft) hence the 5th and 6th instructions were erroncous.
L e N T i

VII. The Plaintift was bound to show her title to the property in ques-
tion, and recover if at all, upon the strength of her own title, or if the De-
tepdant could show title in any one other than the Plaintif,-under thd issues



o

ih this cause he was entitled to @ verdict ; and the Court crred in refusing to
give the 1st and 2nd instructions, asked by the Defendant below. 1 Gilm.
365—12 Wen. 30—21 do. 205—1 John. 380—1 Blaok. 291—20 Conn. 364

—1 Carter, (Ind.) 54

VIII It Wm. MecCorristen purchascd the Piano with his own means and
mortgaged it, and Kilduft purchused it on the sale under such mortgage, it
thereby beeame Jiable to levy and sale under the excecution vs. Kilduff, be-
cause if Wm. McCorristen gave the property to defraud his creditors, the
gift was void as against his creditors; and if he afterwards mortgaged it to
secure a debt owing by him, the mortgage would be valid as against the
Plaintiff below; and the title of Kilduff to the property under the mortgage
sale, was good; hence, the hona fides of the transactions, and the question of
solvency or insolvency of Wm McCorristen became material, and the 3rd
and 5th instructions asked for by Defendant below should have been

given.

IX. The Dbill of sale in question being diveetly from Kildufl to W,
McCorrisTEN, necessavily showed title in Wm. McCorristen, if in
any. one, and showed title out of the Plaintiff below : and the 10th instruc-

tion‘asked for hy Defendant below, should have been given.
CHUMASERO & ELDREDGE.
Attorney’s tor Plaintift in Error.”

Lo
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' SUPRME COURT, OF THE STATE OF ILLINOIS.

L, THIRD GRAND DIVISION,

S 5

Ozias WaerLkr, Plaintiff in Error,

VS,

Mara'r. . McCorristeN, who sues by her ) bt
” R T R AT E 4 LS ) T TR

e Voo :

next. fiiend Johu Dement, Dér't il Krron ] ol 3
8 (0 A | TRRRL AT T -1 5.0 Y8 U TS FORN B AR 75 Y X (FEas
A s o Error to LEE.. Ll s
it ¥

ABSTRACT OF THE RECORD.

RECORD . This-was an action of Replevin commenced in the Lee Cireuit Court, by
e the Defendant in Errar, against Ozias Whecler, Sheritt of Lee C()ll!'ll y, und
was tried at the June term, A, D. 1858, of said Court, betore Hon. J. V-
Bustace, and a jury; and a vordict found. for Defendant in lﬂfitl'on.',. :n')’;l d‘u'ni'
uges'ussessed against PRlaintift in Error,.at. ten dollars, a motion for n new
trial: ‘was made and over-ruled, . aud a bill'of exceptions whs signed and
sealed by the Judge; and made part of the record. ' .
pageul.  ~ The Declaration consists of' one count, alledging that the Plaintift in
Error, on the 10th day of April, 1857, in Dixon, in Lee €ounty, in a certain
dwelling-house, there.taok a certain pi_n_uo-tbrl'é of said Plaintiff) mu_l{;u'nju:gt“
ly detained the same; - &eq e Lt oo EE Y
p. 12, 13. ~ Fhe Defendant; filed -to this Declaration four pleas, viz —
' 156, Non. Cepit. {
2nd. Non Detimet.
srd. Property in Defendant.
th. Property.in Patrick M.-Kilduft. . . . e
Puge 14. . - To:the first and second pleas, the Plaintift took issue to the country.
' aFo thie. third and fourth pleas, the. Plaintiff replied property in the Plain®
tiff, anik tendercd aneissue; foy; the.country. To,which .1)'«-t1~||ll:|||(‘:n!_do('l a
Semilitive <o o g oy i S e A 8

LT Y

s

0 e " 1y feinnts e 70

i"The Plaintiff-in the.()ouut,.'lwlo.w, to maintain, the issues on her ']'f:i'r't“; in
't}-a’duud as.awitness Wi, George McCorristen, who, testified as, ﬁj).l‘llo\\'is;':”——
The Plaintiff is:my-sister; Iknew . the-piano in the spring u_(: ,185:“,\\}.1‘5‘31”\)
gisters—my grind-mother jn.Chicago, gave Jquy, Sisger }!)0)}9}"10_‘1?‘1’1y')};‘(£5 a
Pianojand my: father bought a Piane, with, the. money, . The _Piatio’ then
-bought was not the.Piano.in controversy 'i_\g.\\;., ;l‘hg first Pi:}ﬂo' was bought
SN five years- ago. Sistqr requested my..fnthqr to L'xc]);illgé it'.fbx;":,x’xi‘()'t.l'x:gr;h .l‘i'{_\' ‘
father took it to Chicago and did exchange it for another one—I never knew
on what terms my father exchanged Pianos; he exchanged it with Reed &
Watkins of Chicago. My sister has always lived at home. "The Piano has.
always been at my fpther’s house, where my sister lived. Know P. M.
e ey KGO the BLof el shown mo i sgned by bim.
B Page 1’ 7 ON CIOSS X gmnnbpn, witness stated :—My grand-mother diedin Chicago
" " a number of years ago; don’t recpllect how long ago—she gave my sister
money enough to get her a Pfapo, I did not see themoney given to my
sistek by my grand-mother... My grand-mother willed it to her, it was lgft
to,her’; she got it after grand-mother’s death. 1 was in Galena and o was
i my sister, when grand-mother died ; I never saw her WILL. The property-
ny g_rzmd-mother left was sold after her death, and the proceeds of the sale
yere sent to my sister to b\\)' a piano \\'it}\\_; .it came to my sister by mail

G G 9 Sl U 58 5y
. . i .
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Page 16,

Page 17.

Pago 18.

Page 19.

Page 20.

2

from Chicago to Galena in an envelope—I saw no letter; the envelope was
addressed directly to my sister—it was remitted by some person in Chi-
cago by mail—the envelope contained money in currency, there was no
letter in the envelope that I recollect. I suppose my father took it out of
the post-office. The cstate consisted of a building—the money came to my
sister in 1849, she is now near seventeen years old ; don’t know ]10\}' much
was sent to her, or what kind of currency it was—the way I know it came
from my grand-mother was, I was 10ld so by my mother. I don’t know
whether my grandmother made a will or not. MMy father kept the money
and bought a Piano with it—I was not with him when he bonght it—he and
my mother told me he boughtit—it was bought a long time after the money
came. We moved from Galena to St. Louis, don’t remember how long we
lived there—one or two years. Moved to Peruin July 1852 father bought
the first Piano, about a year after we moved to Peru. I know he took the
money to buy the Piano because, father and mother told me so; I was not
present when the exchange of Pianos was made, it was made with Reed &
Watkins, of Chicago—my father and mother told me it was made. I was
at home when the Piano came home—I think it came by Railroad. The
Piano was made by A. W. Ladd & Co., Boston ; there never was any
other Pianos in our house, except the two Pianos since we moved to Peru,
T was not in Peru in August 1856, was in Dubuque. My grand-mother’s
name was Catherine Boyne, she had two names. When the Piano was
levied on, it was at father’s house; it was nevér moved from our house—
Grand-mother was quite old, and lived by herselfin Chicago. Mother was
in Peru when the first Piano was purchased, and when it was exchanged
for the second Piano. The Defendant here admitted, at the request of
the Plaintift below.

That he took the piano in question on an execution against P. M. Kil-
duff, on the 10th day of February, A. D. 1857, as the Sheriff of Lee Connty.

The Plaintiff here rested.

The Defendant introduced and read the deposition of Chauncey L. vwWat-
kins, who testified that he was dealer in Pianos, in Chicago. That he was
acquainted with Wm. McCorristen—that on the 28th of June, 1854, he
witness, sold to Wm. McCorristen a Piano Forte for $350, on six months
time. That he witness shipped the Piano directed to Wm. McCorristen,
Pery, Il ; and that he acknowledged the receipt of it. That he did not say
for whom he pnrchased it; and witness supposed ‘he purchased it for him-
self. The Piano has not been paid for. There has been $54 paid, and the
balance is yet due and unpaid. Was a,rosewood piano, round corners,
sliding desk, harp pedal, seven octaves, made by A. W.Ladd & Co., Boston,
Massachusetts.

The Defendant thenintroduced and read in evidence the following note.
$350. CmicAco, June 28, 1854,
Six months after date, I promise to pay to the order of Reed & Watkins, at

Marine Bank, three hnndred and fifty dollars, for value received.
WILLIAM McCORRISTEN.

The Defendant introduced and read the deposition of Wm, . Foot, who
testified that he was a constable, that he knew Plaintiff, but did not know
Defendant—that he knew William McCorristen, had known him five or six
years in Peru, and that he now livedin Dixon. The paper marked and at-
tached to the depositions as exhibit A, was delivered to me, by D. M. ITulett,
Attorney for Oscar II. Pratt, the mortgagee, to collect the amount thereof.
I called upon Wm. McCorristen with the paper, and demanded the property
deseribed in the mortgage, at the house of Wm. Mc¢Corristen in Peru; he
showed me the property and turned it out to me. T took possession of'its
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Page 21.

Page 22,

v

Page 23,

Page 24.

Page 25.

Page 20.

Page 27,

@

3

and advertised and sold it, as will appear by the several endorsements o
the back of said mortgage; which endorsements are in my hand-writing,
and signed by me the day they bear date. McCorristen and his family
were present on the day of the sale. The property was sold to Patrick M-
Kilduft, for $338 62. I received the money and paid it to D. M. Hulett, At-
torney for mortgagee, and took his receipt for the same, endorsed on back
of mortgage.

The paper marked, exhibit A. above referred to, is a chattel mortgage,
given by Wm. McCorristen to Oscar H. Pratt, to secure $850, is dated 4th
May 1858, and is on the property sued for, viz: the said Piano and other
property therein deseribed ; said mortgage was acknowledged and recorded
as required by law.

The endorsments referred to by the witness Foote, are:

1st. An endorsement of levy on the goods described in the mortgage,
dated July 22, 1856.

ond. An endorsement under date July 23rvd, 1856, of the posting of
notices to sell on 4th August, 1856. :

3rd. An endorsement under date August 4th, of adjournment of sale 9th
Angust.

4th. The following—* August 9th, 1856, sold the above described pro-
perty to P. M. Kilduft, he being the highest and best bidder for the sum of
3338 62,

WILLIAM IL. FOOT, Constable.
5th. The following receipt— Peru, August 9th, 1856. Received of
Wm. L Foot, $328 62; proceeds of sale of property under within.
D. M. HULETT.
Att’y for Mortgagee.”

The Defendant then offered to read in evidence, the deposition or James
Dalrymple, who testified in substance as follows:—That he was acquain-
ted with Margaret McCorristen and William MecCorristen.  That he was
present in the Court Room of the United States Circuit Court for the Nor-
thern District of Tlinois, in January 1857, when McCorristen was testify-
ing under oath in a certain proceeding against him in said Court, and heard
him testify in said case. Thathe heard him testify relative to a Piano and
the household furniture. then in his possession. That at that time, said McCor-
visten stated, that the Piano and household furniture were in his possessions
and that they had been sold to Patrick M. Kilduft, and that Kilduff then
owned them; and that Kilduff purchased at a sale nuder a mortgage, given
by him to Oscar 1L Pratt.

To the reading of which deposition the Plaintift' objected, and the objec-
tion was sustained ; to which decision of the Court the Defendant then and
there excepted.

The Defendant then introduced the deposition of ¥. W, Mattocks, who
testified that he knew Wm. McCorristen; that witness was a livery stable
keeper; that witness in fore part of January 1857, took some household fur-
niture, carpets, bedding; crockery d&e., to Illinois Central Railroad Depot in
La Salle, from the residence of McCorristen in Peru, on my wagons; the
Piano was taken on a dray ; the goods were directed to J. Burdine, Dixon,
Tllinois ; they were shipped on the account of, and the receipt taken in the
name of Patrick M. Kilduff, by directions of the said McCorristen.

The receipt was given to Wm. McCorristen; he directed me to take the
receipt in thie name of P. M. Kilduff, and then give it to him which I
did ; McCorristen told me at the time that I took the goods &e. up, that
that they belonged to Patrick M. Kilduftl

The Defendant then read in evidence a mortgage, given by Wm. McCor-
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P. 29 to 35.

Page 30.

Pago 39,

4

risten, in subst:uu;e as follows :—* That YWm. MeCorristen had sold for con-
sideration of one dollar, to Osear . Pratt, a certain Piano, then in his
MecCorristen’s dwelling-house and possession at Peru, upon condition, that
whereas he was indebted to said Pratt in $850, and hadgiven a chattel mort-
gage on a Piano and other property, dated Sept. 8th, 1853; and hassold the
Piano so mortgaged. This sale is for the purpose of securing the payment
of said indebtedness, to bepaid when the same is payable &c;and also on
condition that I shall remain in possession of said Piano, until default bemade
in the payment of said $300; said mortgage contains the usual power of
sale, and bears date 16th day of January, 1855.

The Defendant then offered to read in evidence, a certified copy of certain
mortgages, after having made the necessary proof, and which are to be
found on pages 29, 30, 31, 32, 33 and 34 of the Record; the first of which
mortgages bears date 8th Sept., 1853, and was given by Wm. McCorristen
to Oscar H. Pratt, and recites indebtedness of $850, and is upon g Piano
and other property.

The second is between the same parties, for the same consideration, on
the same property, and bears date 14 J uly, 1852.

To the introduction of which two mortgages, the Plaintiff objected, and
the Court sustained the objection, to which the Plaintiff then and there ex-
cepted.

The Defendant here rested.

The Plaintiff introduced and read to the Jury a bill of sale from P. M.
Kilduff, for the property in question, purporting to have been executed 2nd
of Febryary, 1857, and which is as follows:

“PErv, February 2, 1857,

Wm. McCorristen. Bought of P. M. Kilduff, the following described
goods and household furniture, now in the possession of the said MeCor-
risten, at Dixon Illinois, to-wit i—(here follows personal property to the
amount of §170,) ; also all the right title and interest, which I may have in
and to one certain Piano Forte, now also in the possession of said McCor-
risten, and called the property of Margaret MzCorristen, being all the interest
T acquired in the same, by virtue of a sale made under a chattel mortgage,
given by said McCorristen to O. H. Pratt, and sold by Wm. H. Foote, and
bid off in my name, without my knowledge or consent. Received payment
in full.

P. M. KILDUFF.”

The Defendant then called Mr. Witt, who testified that he had seen the
bill of sale, about two weeks since; that at that time it was not signed by
Kilduff; that witness took it to Peru and asked Kilduff to sign it ; that
Kilduff said he did not like to sign it, when it was dated so far back, as it
might compromise him, but he would think of it ; he did not sign it at that
time.

On cross examination, witness stated : that Kilduff said he had no claims
to the property in dispute; and that he never had any claim to said
property.

This was all the evidence in the case. The Plaintiff asked the following
mstructions, which were given by the Court.

1st. That if the jory believe from the evidence, that the property in ques-
tion was purchased by the Plaintiff’s father, and was given to her, and she
had it in her possession as such gift, and the Defendant, without right, took
the Piano in question from the Plaintiff’s possession; and the Piano wag
not the property of Kilduff, they should find the issues for the Plaintiff,

2nd. That the statements of Kilduft called out by the Defendant, from
the witness Witt, are evidence to prove that he has and had at the time of the
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aking of the property by the Defendant, no interest in the property in question.
3rd. That the bill of sale offered in evidence made by Iilduff, is of itself
prima facia evidence, that said Kildufthas no claim tothe property in question®
4th. That the actual possession of the property in question, by the Plnif\-
tiff with a claim of right and title, is sufficient to authorize her to recover in
this case; unless a higher or better title had been proved to be either in
JKaldutt or the Defendant, Wheeler.

If the jury believe from the evidence that the Piano in controversy wa®
‘i the possession of Margaret McCorristen, under 2 claim of title; and that
‘it was taken from her possession by Defendant Wheeler, she is entitled to a
verdict under the pleadings and evidence in the case; unless the Defendant,
Wheeler, has shown a better title in himself or in Kilduft'; and has also in
some way connected himself with Kilduft’s title.

5th. That the question of solvency or the insolvency of Wm. McCorristen,
or the solvency of Kilduff; or the question whether the Defendant Wheeler
had an executionin his hands, under which he claimed the property, is not in
issue in this case; the only question being, had the Plaintiff'a right and title
to the property as against Kilduft or Wheeler.

i 6th. That the questjon of bona fides or good faith, of the Plaintifl”s titles
or whether her possessjon was fraudulent as to the creditors of either her
father ‘or ‘of J{ilduf¥, is not in issue in this case. ;

7th. That unless the jury believe from the cvidence, that cither the De-
fendant or Kilduff had a title to the Piano in question, which they had a
right to enforce against the possession of’ the Plaintif, they should find for
the Plaintiff if she has shown possession of said property, claiming title, and
with the consent of the actual purchaser. i

gth, That the admission of the Defendant that he took the property in
question, by virtue of an execution against Kilduft, is not, under the issues,
evidence to prove that the Defendant is justified in his taking by virtue of
such executian;

oth. The Court s reduested to instruct the jury on the part of the Plain"
tiff) thit under the issues in this case, the admnissions of Kilduft as to the
property in controversy, are conclusive evidence as to the right of Kilduff to
said property as.far as Kilduff is concerned. s
; 10th. .Tii:lt upder tﬁe issues in this case, the admissions of Kilduff as to
the property in coptraversy, are proof as toright of Kilduft tokaid property.

'Fo the giving of which and each of which, the Defendant then and there
excepted. ;

The Defendant then asked the following instructions, when the Court
refused to give the instructigns, numbered 1. 2, 3, 5 and 10.

1st, "The Defendant by his 8rd and 4th pleas, having denied the allega:
tions in the Plaintiffs declaration, that the Piano Forte in ‘question.is.the
property of the Plaintiff, the burden of proving the title to the property: in-
question is npon the Plaintiff; and if the jury tind from the evidence, that
the Piano in question was taken by the Defendant; but that at the time.it:
“was taken, it was the property of Patrick M. Kilduft or Wm. MecCorristen, or*
any other person other than the Plaintiff, they should find for the Deféndant:

ond, 'The Plaintiff, to entitle her to a verdict, must establish her title to
the property in question, upon the strength of her own title ; and if the jury
should find from the evidence, that the Defendant took the property in
question, and that at the time of taking, the property was in the possession
of the Plaintiff; such possession alone and of itself, is not such evidence of
the Plaintifi’s title to the property, as will entitle her to a verdict.

srd. Ifthe jury believe from the evidence that the Piano in question

. was iv\_anchased.by Wm. McCorristen with his own means, and upon his
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own credit, he has aright to exeente a mortgage upon the same, and that
atitle in the purchase under such mortgage would be good, and the De-
tendant in this case must recover, unless it has been shown satisfactorily to
the jury, that said William DMecCorristen had parted - with his title to said
property, prior to said mortgage to Plaintiff, for a good and valuable con-
sideration; and that said mortgage and sale under the same, was made
without the permission or assent ot the Plaintiff.

4th. The Plaintiff in this case, being the daughter of Wm. McCorristen,
if the jury believe from the evidence that she was living with the said Wm.
McCorristen; and that the Piano in question was in the possession of the
said Wm. McCorristen, and that he mortgaged the same, with the permis®
sion or assent of the Plaintiff; a sale under said mortgage would vest the
title in the purchaser, even if the Plaintiff was the actual owner of the pro-
perty.

5th. If the jury believe from the evidence that Wm. McCorristen pur.
chased the property in question, and gave the same to the Plaintiff, for the
purpose of protecting the same from his creditors; such gift created’ no
title in the property in the Plaintiff, as against the creditors of Wm. McCor-
risten, and he had a right to mortgage the same, and a sale under such
mortgage would vest the title in the purchaser, and they must find for the
Defendant.

6th. It is incumbent on the Plaintiff to establish on the trial of this cause,
either that there was an unlawful taking of the Piano, the property of the
Plaintift, or a demaund of the property of the Defendant, and refusal to de-
liver the same to the Plaintiff, prior to the commencement of this suit, and
‘in the absence of any evidence showing either such unlawful taking, or
demand and refusal to deliver.prior to the commencement of this suit, the
jury should find for the Defendant. ' ' )

7th. If the jury find from the evidence, that the Piano in question was
purchased by Win. McCorristen, and retained in possession of “"Wm.
McCorristen, and used by the different members of his family, that no pre-
sumption arises from such possession solely that the Piano is the property

8th. The jury are not bound to believe all the testimony that may be
given by witnesses ; they are the judges of the credit, to which a witness is
entitled, and they have the right to judge of said fact, from the appearance
and behavior of the witness on the stand; and if they are satisfied that the
witness has not testified fairly, they may discredit all of the testimony given
by such witness.

9th. If a witness is contradicted in any material statement, the jury may
disregard all of the evidence given by such witness, and in the event that
the wltness makes improbable . statements, they may disregard such testi-
mony ; they are not bound to believe a witness because he testifies under
oath. s

10th. The Dbill of sale introduced in evidence by the Plaintiff, if it shows |
title in any one to the Piano in question, it shows title in. Wm McCorristen
and not in the Plaintift. ) :

To all of which refusals of the Court the Defendant then aud there ex-
excepted.

The jury found a verdict for the Plaintiff, and assessed the damages at,
ten dollars, which Plaintiff remitted down to one cent.

The Defendant moved the Court for a new trial, which motion was over-
ruled by the-Court; judgment was rendered by the Court, on the verdict,
to which-over-ruling of said motion and rendering of said judgment, the
Defendant then and there excepted.

: CHUMASERO & ELDREDGE.
Attorney’s for Plaintiffin Error.
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then youare to cause the said goods and chattels to be replevied and delivered to said Plaintiff w1th- .

out delay. And summon the Defendant personally to be and appear before our Circuit Court i 1n

and for said County, on the first day of the next t/m thereof, to be holden at
the Court/House in said County, on the it Monday ot
s ﬂl// A.D. 1857 to answer to the said plaint of the said Plaintiff fo1

o // ﬁ/ /( s / unjustly defaining the goods and chattels aforesaid. And make due
letum of the Bond to be taken of the said plaintiff aforesaid, together with this Writ, to the Clerk

of our said Court, with an endorsement hereon as to your doings in the premises.

/ J Wm;\jgss L2y, K”/ . (\ / Clerk of\ld Court, and
A
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