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THIRD GRAND DIVISION

APRIL TERIM, 'A. D. 1864.

GEORGE O. LEMON axp AZOR
CAFRON, Appellants,

28. b
HEMAN BALDWIN, Appellee.

ABSTRAOT OI‘ RECORD

6 Declaration in assumpsxt by 'l.ppellee vs. appellants, npon

this note and common counts added.

$896.85.

p Bosron, April 13, 1861.
Six months after date, I promise to pay to the order of Pierce

Bros. & Co.), with exchange, Eight Hundred aud Ninety-six Dol-

lars 85-100, payable at A. S. Danforth & Co.’s, Washington,

Illinois, value received.

GEORGE C. LEMON.
A. CAPRON.

11 Endorsed, “ Pay to the order of Heman Baldwin.”

13 Pleas 1st. General issue.

2d Special plea. The only cduse of action being said note.
Said:nofe was enclosed to plaintiff after maturity. baxd note 18

A2 A / s?.' f?s% 4%

o Ly
Gl ity
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still the property of Pierce Bros. & Co., and is endorsed to plain.

tiff for the purpose of collection only. Said note was made by
defendants expressly for the purpose of paying the same over to

the firm of Pierce Bros. & Co., in payment of an indebtedness of

the defendants to said firm for goods purchased of them, and in
pursuance of a previous contract between the defendants and said
firm ; and said note was placed in the hands of Baldwin (plaintift')
for collectlon, about May 1st, 1862. Defendant, Lemon, was
then the owner of 10,000 BHghal o o iaid Baldwin, as
agent of Pierce Bros. & Co., was desirous of securing said corn
in payment of said note and other indebtedness. And said de-
fendant, Lemon, and said Baldwin, agent of said firm, agreed that
said Baldwin should take said corn, and credit on said note and
indebtedness, so much as said corn would bring in the Boston
market, August 1st, 1862, after deducting the expense of trans.
portation to Boston, and storage and charges thereon. And said
corn was then and there delivered to said firm through their said
agent, (Baldwin,) in payment of said note. Said corn was worth,
on said first day of August, in said market $7,000, after pay mg
said-expenses; sufﬁcxent to pay. said note and other mdebtedness,
so they aver said note is wholly paid.

15 Third Special Plea. Sett-off.

Note is property of Pierce Bros. & Co., who were and are in.
debted te defendants in the sum of $2,000, for the price and value
of goods, wares, merchandize, corn and produce, before that time
sold and delivered by defendants to Pierce Bros. & Co., &c.

4th Additional Plea by leave of Court.

17 Averments that the note was the property of Pierce
Bros. & Co.

About May 1st, 1862, Pierce Bros. & Co., by said Baldwin,
their agent, and said defendant, Lemon, by which said firm were
to receive 10,000 bushels of corn and tllansport the same to Bos-
ton, and store same propesty until the first day 6f August there-



after, and then sell the-same at'the Boston market price, arrdm'i.

apply the proceeds in payment of ‘said note and other indebted-
ness. Said corn was delivered to their said agent for said purpose,

but said firm refused to keep and hold the same until said ﬁretl_'_i

day ot ‘August, but sold the same in May or' June previous, at

$1,500 less than the same was worth on said August 1st, 1869,

whereby defendants had sustained damages to. the amount of ol

$1,500, out of which sum defendants offer to apply so much as
may be due the plaintiff.

20 Replication:to 2d plea. Denies payment in manner and *
P P pay .

form as therein alleged.

21 Replications to 3d plea. 1st. That said causes of action
in declaration mentioned are not one and the same, but different.

2d. Note was not endorsed after maturity.

.

22 3d Replication. Pierce Bros. & Co. were not indebted .-

to defendants.

4. Demurrer sustained to additional plea, which is marked. -

No. 4.

23 Change of venue to La Salle county.

24 June 18, 1863, leave to file additional plea, (No. 5 Al
causes of action are the same, to-wit: said note. Pierce i

25 Bros. & Co. were the owners long after the maturity. May

1862, made contract with defendants for payment of the -

same. Agreed to receive of defendants 10,000 bushels of corn,
ship to Boston and store the same until August 1st, following,
then sell the same for best price in Boston market, after deduct-

ing expenses of shipment and storage, to apply net avails to the '

payment ot said indebtedness. Said corn was delivered by de-
fendants to said firm. Said firm refused to fulfill their said
agreement, and sold said corn at other places than Boston, before
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said first day of August, to-wit: in June and J uly, for sixteen
hundred dollars less than it would have brought in said Boston
market on said August. 1st, 1862; and applied  the pro rata to
said other 1ndebtedness, leaving smd note unpaid. Said corn at
said time would have sold in said Boston market for a suflicient
amount, after deducting expenses and charge, to have paid all
said:indebtedness. Sustained damages in $1,600.

i
[

28 Demurrer sustained to said plea.

33-29 Trial Nov. 6, 1863- Verdict for plaintiff, $1,008.05.
33-30 Motion for new trial overruled, and exception. Judg-
ment on verdict.

32 B or Excerrions.
Note introduced l)y. blaintiﬁf

Defendants offered George C. Lemon, Jr., as a witness.
Plaintiffs objected to his testitying, because he had an interest
in; the result;of the suit, and introduced. A L. Stevenson, who
testified : That sometime before the commencement of this suit,
he had a conversation with both the defendants. They each
admitted to him that they, executed the note declared ‘upon, g
security for the witness, Lemon, and that he, the witness, was
the party who ought to pay .it, and that, it was the debt of the
witness, Lemon, Junior, . This admission was, in. reply to a de-
mand by the.witness; Stevenson, fon payment, he being the at-
foormevetonI AT . St Bl 5% sviants g B4a] ape 8

"The defendants /)‘fofounded to witness, Lemon, the following
INEERIDOAtONE syt forn. £ aduli: ME & ACTMaNIR, H40T 4050 s 134

"% Pleake state whether the interest in the result of the suit
» mentioned ‘by the witness, Stevenson, has been released or
&% dmch'ngul by any subsequent arrangement; and if so,

33 state in what manner.”




5
Plaintiff objected. Sustained. Exception by defendants.
This was all the evidence.
Defendants pray an appeal.

Allowal upon filing bond within five days, in sum of $2,000,
with William E. Buckingham as security.

Errors ASSIGNED.
1st. Inrefusing proper testimony.
2d. In admitting improper testimony.
8d. In overruling motion for new trial.

4th. In giving judgment for plaintiff.

5th. In sustaining demurrer to additional pleas, (Nos. 4
and 5.)

6th. Judgment is against law and evidence.

LELAND & BLANCHARD.

Bl L g .A‘



SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THBEREOF, A. D. 1864.

GEORGE C. LEMON et al., B
Appellants,
V. Appeal from La Sallé.
ADLATI E. STEVENSON,
Appellee.

The only questions in this case arise on the demurrer sustain-
ed to 4th and 5th pleas.

L

Admitting that the Court erred in sustaining demurrer, still
this Court will not reverse the judgment, for the reason that
the defence set out in those pleas could have been given in evi-
dence under the third plea; the only difference between them
and the third plea being, that it concluded properly as a plea of
payment, and the 4th and 5th improperly as a plea of set off.

Williams vs. Reil, 20 IIL. 147.
Curtis vs. Martin, 20 Ill, 571.

Parmelee vs, Fisher, TIl, 212.

II.

The pleas were bad as pleas of set-off, for want of an aver-
ment that the damages, or indebtedness, offered to be set-off,
were due and owing from said firm to defendants at the time of
the commencement of the suit.



10 9IS

If the transaction amounted to a plea of payment, it mightand
ought to have been so pleaded; but the damages were not a
proper set-off.

A—The contract, out of the violation of which the damages
were suffered, was a separate contract with defendant Lemon, and
not joint, and the damages are due him alone.

B—Could appellees bring a joint action for the damages? and
if not, then-they can not set them off when sued jointly. If they
could do so, they could recover the balance in their favor, if any
should be found, which is clearly not the law. oL

IV.

The 4th plea is bad. It shows on its face that the contract
made by Baldwin was unauthorized by his principals, he being
. their agent for collection merely, and is not the contract of the
firm.

V.

The pleas attempt to set-off unliquidated damages, arising out
of a breach of a distinct contract, made long ofter the original
contract out of which the action grew, and between different
porties, to wit: the endorsee of the note and one of the makers.

Hawks vs. Sands, 3 Gil. 227,

A. E. STEVENSON axp
T. M. SHAW,
Defendant’'s :Attorneys.
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SUPREME COURT OF ILLINOILS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1864.

GEORGE C. LEMON et al., B
Appellants,
vs. Appeal from La Salle.
HEMAN BALDWIN,
Appellee.

APPELLEE’S BRIEF AND POINTS.

The questions arising in this case, except ong, are identical
with those in No. 151, and to which counsel beg leave to refer;
and in last case they submit the following further point and au-

thorities :

VL

The interest of the witness Lemon being shown aliunde, he

was incompetent for any purpose.

1 Greenleaf v, sec. 123,

Hall vs. Conn. R. S. Co. 8 Conn. (new series,) 324
3 Phil. on Evidence, (7,) p. 120.

Diversy vs. Will, and eases there cited, 28 Il 218,

A. E. STEVENSON AND
T. M. SHAW, Cauusel.






GEORGE C, LEMON, et. als.

SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

April Term, A. . 1864.

GEORGE C. LEMON, et. al,

- 8. 151 Error to LaSalle.
ADLAIf) E. STEVENSON.

vs. . } 151 Error to LaSalle.
HEMAN BALDWIN.

For brevity we print one brief for both causes, We thought there
might be a point in No. 152, not in No. 151, but we are afraid that the
decision in the 28th IIl. 216, together with the influence of those ther
courts upon your Honors will cause it to be considered that the witness,
Lemon, had an interest in the question whether he had an interest in the
suit. It looks, however, a good deal like begging the question that he is
interested in the event of the suit in order to hold him to be interested in
the question whether he is interested in the event. It seems to us that it
would be as well to let a witness so situated go for what hs is worth on the
preliminary question, but the law does not appear to be so written and we
will not press a point unless we think it a fairly debatable one-

The only point common to both cases is the sustaining a demurrer to
pleas in each case in substance the same. We select the 5th plea on No.
151. (Record p. 29.) For the one like itin No. 152, see Record p. 24. The
gist of these pleasis this: A owes B on a note and furnishes him with
corn to be sold in Boston on the 1st of Aug., 1852, the price then and there
to be allowed on thenote. B sells another at time and place for a price,



2

which, being applied, leaves a balance due on the note when a sale at the
agreed time and place would have produced money enough to have paid the
note in full. The difference between what the corn did bring and what it
would have brought is claimed as damages for s breach of the contract, o
sell at Boston, Aug. 1, 1862.

The ground upon which the defence was disallowed below was that it was
unliquidated damages for the recovery of which a separate action was
necessary.

We think the damages, though unliquidated, are so intimately connected
with the plff’s cause of action that the principle of the cases in our court ig
applicable and that the set off should have been ullowed.

1 Scam. 462.
1 Gilm. 15.

5 Gilm, 273.
3 Scam. 298.
8 Gilm, 227.

But it may be said on the other side that whatever the damages amount
to is 8o much money paid on the note and payment is admissible under the
general issue or under another plea in which the damages are called pay-
ments of the note.

If the corn had been sold Aug. I, '62, for what it would have then
brought the note would have been piid, but the corn was not sold then
and the note was not paid.

It is for the unliquidated damages caused by the breach of the contract
to sell then and thers that we plead. Unliquidated damages growing out
of a breach of contract might always be called payment in whole or in part
if it be allowable to so call them in this case. Suppose the consideration of
this note was the sale of a horse, warranted sound, could the damages be
properly called payment o as to come in under a plea of payment or under
the general issue. Damages of this character caunot be called with pro-
prioty, payment. It is a misnomer. The special plea was necessary or
evidence oftered would have been excluded.

LELAND & BLANCHARD,
For Appellants.
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Supreme Gourt, of Pllinais:

THIRD GRAND DIVISION,

APRIL TERM, A. D. 1864.--

GEORGE O. LEMON axp AZOR
‘CAFRON, Appellants, -

V8. %
HEMAN BALDWIN, Appelleé.

ABSTRACT OF.RECORD.

6 Declaration in assumpsit, by appellee vs. appellants, upon
this note and common counts added.

$896.85.
Bosrox, April 13, 1861.

Six months after date, I promise.to pay tothe order of Pierce
Bros. & Co., with exchange, Eight Hundred aud Ninety-six Dol-
lars 85-100, payable at A. S. Danforth & Co.’s, Washington,
Illinois, value received.

GEORGE C. LEMON.
A. CAPRON.

11 Endorsed, “ Pay to the order of Heman Baldwin.”

18 Pleas 1st. General issue.

2d Special plea. The only cause of action being said note.
Said note was enelosed to plmntxff after maturity. bald note is

<, N7 /s

(,/ ////[ ‘;r///// 4 /f/fél/
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e .



2

‘gtill the property of Pierce Bros. & Co., and is endorsed to plain.
tiff for the purpose of collection only. Said note was made by
defendants expressly for the purpose of paying the same over to
the firm of Pierce Bros. & Co., in payment of an indebtedness .of
the defendants to said firm for goods purchased of them, and in
pursuance of a previous contract between the defendants and said
“firm ; and said note was placed in the hands of Baldwin (plaintift’)
for collection, about May 1st, 1862. Defendant, Lemon, was
then the owner of 10,000 bushels of corn. Said Baldwin, as

- ngent of Pierce Bros. & Co., was desirous of securing said corn

in payment of said note and other indebtedness. And said de-
fendant, Lemon, and said Baldwin, agent of said firm, agreed that
said Baldwin should take said corn, and credit on said note and
indebtedness, so much as said corn would bring in the Boston
‘market, August 1st, 1862, after deducting the expense of trans.
portation to Boston, and storage and charges thereon. And said
corn was then and there delivered to said firm through their said
agent, (Baldwin,) in payment of said note. . Said corn was worth,
on said first day of August, in said market, $7,000, after paying
said expenses, sufficient to pay said note. and other indebtedness,
8o they aver said note is wholly paid. '

15 Third Special Plea. Sett-off.

Note is property of Pierce Bros. & Co., who were and are in.
debted te defendants in the sum of $2,000, for the price and value
of goods, wares, merchandize, corn and produce, before that time
sold and delivered by defendants to Pierce Bros. & Co., &e.

4th Additional Plea by leave of Court.

17 Averments that the note was the property of Pierce
Bros. & Co.

About May 1st, 1862, Pierce Bros. & Co., by said Baldwin,
their agent, and said defendant, Lemon, by which said firm were
to receive 10,000 bushels of corn and fansport the same to Bos-
ton, and store same pgoperty until the first day of Augnust there-



after, and then sell the same at the Boston market price, and
apply the proceeds in payment of said note and other indebted-
ness. Said corn was delivered to their said agent for said purpose,
but said firm refused to keep and hold the same until said first
day ot August, but sold the same in May or Jure previous, at
81,500 less than the same was worth on said August 1st, 1862,
wherely defendants had sustained damages to the amount of
$1,500, out of which sum defendants offer to apply so much as
may be due the plaintiff.

20 Replication to 2d plea. Denies payment in manner and
form as therein alleged.

21 eplications to 3d plea. 1st. That said causes of action
in declaration mentioned are not one and the same, but different.

2d. Note was not endorsed after maturity.

29 3d Replication. Pierce Bros. & Co. were not indébt'ed
to defendants. -

|
4. Demurrer sustained to additional plea, which is marked
No. 4.

23 Change of venue to La Salle county.

24 June 18, 1863, leave to file additional plea, (No. 5.) All
causes of action are the same, to-wit: said note. Pierce

25 Bros. & Co. were the owners long after the maturity. May
1862, made contract with defendants for payment of the
same. Agreed to receive of defendants 10,000 bushels of corn,
ship to Boston and store the same until August 1st, following,
then sell the same for best price in Boston market, after deduct-
ing expenses of shipment and storage, to apply net avails to the
.payment ot said indebtedness. Said corn was delivered by de-
fendants to said firm. Said firm refused - to fulfill their said
__agreement, and sold said corn at other places than Boston, before
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said first day of Angust, to-wit: in June and July, for sixteen
handred dollars less than it would have brought in said Boston
market on said Aungust 1st, 1862, and applied the pro rata to
said other indebtedness, leaving said note unpaid. Said corn at
said time would have sold in said Boston market for a suflicient
amount, after deducting expenses and charge, to have paid all
said indebtedness. Sustained damages in $1,600.

28 Demurrer sustained to said plea.

33-29 Trial Nov. 6, 1863- Verdict for plaintiff, $1,008.05.
33-30 Motion for new trial "overruled, and exception. Judg-
ment on verdict.

32 Biur or ExceprIONs.

Note introduced by plaintiff.

Defendants offered George C. Lemon, Jr., as a witness.
Plaintiffs objected to his testifying, because he had -an interest
in the result of the suit, and introduced A. E. Stevenson, who
testified : That sometime before the commencement of this suit,
he had a conversation with both the defendants. They each
admitted to him that they executed the note declared upon, as
seeurity for the witness, Lemon, and ‘thdt he, the witness, was
the party who ought to pay it, and that it-wasthe debt of the
witness, Lemon, Junior. This admission was 'in reply to :a de-
mund by the witness; Stevenson, for payment, he ‘being the at-
toorney for plaintiff.

The defendants yrofounded to witness, Lemon, the following
interrogatory :

““Please state whether the interest in the result of the suit
y mentioned by the witness, Stevenson, has been released or
“discharged by any subsequent arrangement; and if so,

33 state in what manner.”
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Plaintiff objected. Sustained. Exception by defendants.
This was all the evidence.
Defendants pray an appeal.

Allowalj'upon filing bond within five days, in sum of $2,000,
with William E. Buckingham as security.
ERrrors ASSIGNED.
1st. Inrefusing proper testimony.
2d. In admitting improper testimony.
3d. In overruling motion for new trial.

4th. In giving judgment for plaintiff.

5th. In sustaining demurrer to additional pleas, (Nos.

and 5.)

6th. Judgment is against law and evidence.

LELAND & BLANGHARD.



SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TBERM TIHBERREOF, A. D. 1864.

GEORGE C. LEMON et al., ]
Appellaats,
vS. Appeal from La Salle.
HEMAN BALDWIN,
Appellee. J

APPELLEE'S BRIEF AND POINTS.

The questions arising in this case, except oug, are identical
with those in No. 151, and to which counsel beg leave to refer;
and in last case they submit the following further point and au-
thorities :

RIS

The interest of the witness Lemon being shown aliunde, he
was incompetent for any purpose.

1 Greenleaf Ev. sec. 123,

Hall vs. Conn. R. 8. Co. 8 Conn. (new series,) 321
3 Phil. on Evidence, (7,) p. 120.

Diversy vs. Will, and cases there cited, 28 Il 218,

A. E. STEVENSON axp
T. M. SHAW, Cauusel.






