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i

Tur CouRT ERRED IN EXCLUDING INTERROGATORIES 5, 6, 7, 8, 9, 13, and 14,
AND ANSWERS OF DEPOSITION OF OrvILLE FINCH, BECAUSE—

1. Those interrogatories and answers showed that the statement pre-
pared for Fineh, and upon which he purchased the stock of goods sold
to Jackson, was false and ficticious, in every particular. The falsity of
‘that statement, taken in connection with the fact that the goods pur-
chased under it were immediately resold, in bulk, to Jackson, tended to
show the fraudulent purpose ot Finch, in making the sale to Jackson.



2. The ruling of the court, in excluding these portions of the deposi-

tions, was inconsistent with the ruling before then made. The court
permitted us to show that the goods were purchased by means of the
statement, and then refused to permit us to show that the statement was
false. The jury were, therefore, bound to presume that it was true. It
the statement was proper, as a part of the history of the transaction, ev-
erything connected with it, and giving it character, would be equally so.

3. The testimony was competent, for the further reason that it tended
to prove the entire theory upon which the defense rested on the trial.
They claimed that the goods bought by Tinch, were so bought in fur-
therance of a common design and conspiracy, between Finch, Jackson,
Weed, and the two Smiths. The portions of the deposition excluded,
show that the scheme was first suggested by Isaac Smith: that the prop-
erty named in the statement was furnished by Weed : that he also gave
TFinch credit, in New York, with certain houses, to be used as reference ;
and that, while Finch and Weed were at New York, for that purpose,
they met Jackson there. This clearly tended to prove the frandulent
conspiracy.

4, The Court insisted that we should prove Jackson’s complicity,
but refused to allow the evidence to go to the jury which tended to es-
tablish that fact. It appearing that Finch, Weed and Jackson met at
New York, in the summer of 1858, the Court should have permitted us
to show the purpose for which Finch and Weed went there. It was only
in this way that we could characterize the purpose of this common meet-
ing, and thus show Jackson’s knowledge of and complicity in the fraud.

IT

True CoUuRT ERRED IN EXCLUDING THE ANSWER TO TTH INTERROGATORY AND
9TH INTERROGATORY AND ANSWER OF STRATTON’S DEPOSITION, BECAUSE,
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1. There was abundant evidence in the case, showing the conspiracy
between all the parties named to procure these goods. Aside from the
other facts of the case, the tact that they all shared in the avails of Fincli’s
purchases wonld tend to establish that fact.

Welliams v. Sheldon, 10 Wend., 655.
Guille v. Swan, 19 John., 381.
Weakley v. Rogers, 3 Watts, 460.
Bard v. Yohn, 26 Penn. State, 489.

2. The declarations of lIsaac Smith, which the court excluded, should
have been received, nnder the rule that wherever a conspiracy or fraudu-
lent combination is shown, the declarations of one conspirator are evidence
against all the others.

DMeKee v. Gilehrist, 3 Watts, 232.
Waterbury v. Sturdevant, 18 Wend., 353.
C layton v. Anthony, 6 Rand., 285.
Ritenback v. Ritenback, 1 Rawle, 362.
Caldwell v. Williams, 1 Ind., 409.
Cuyler v. McCartney, 33 Barb., 165.
MeDowell v. Rissell, 37 Penn. State, 168.
Secott v. Baker, 3T Penn. State, 333..

8. The proot in the case (Abs., pp. 48, 58) shows that Smith was at
that time acting as the agent of Jackson in the particular matters re-
ferred to in his proposition to Stratton. His declarations are, therefore,
admissable against Jackson on that ground.

4. The testimony was directly relevant to the issues.

' Drakers v. Temple, 41 Penn. State, 242.

The objections to this testimony came too late.

101035

Trae CoURT ERRED IN PERMITTING QUESTIONS TO BE PUT To JAcksoN. (Abs.,
Pp. 43, 44.)

The intent of Finch, and all the other parties, is to be found by the
jury from the facts and circumstances of the case.
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The conclusion is for the jury to draw, and not for the witnesses.

Irv

ALL THE CIRCUMSTANCES OF TIE CASE POINT TO THE CONCLUSION THAT J ACK-
SON’S PURPOSE IN PURCHASING THE GOODS WAS A FRAUDULENT ONE, AND
THAT HE WAS ENGAGED IN A CONSPIRACY TO DEFRAUD.

1. He remained in business as the partner of Isaac Smith but a few
months; then sold out to him upon Smith’s assuming the liabilities of
the firm. Ie became acquainted with Finch tln'ough the agency of the
Smith’s, and with Weed through the agency of Finch. He met Finch
and Weed in New York but a short*time before the purchases were
made; came to Albany before they had been received; waited until
they all had been received ; knew that they were bought on credit, and
not paid for; had daily interviews with all the parties; completed the
sale the moment the purchases had all arrived ; enjoined secrecy upon
the clerks as to the fact of the sale; hurriedly and privately packed the
goods ; sold them to his Railroad conductor the next day, and had them
at once shipped out of the State.

2. The goods received by Jackson were worth $21,215.25. They
cost him only $9,220, leaving a clean balance in his hands of $11,995.25.

~

THE REASONS ASSIGNED BY J ACKSON FOR THE PURCHASE ARE WEAK AND
UNSATISFACTORY,

1. Hesayshe was sued, just before going to Albany, on one of the Fryer
notes. ButSmith, a joint maker, and Noxon, an endurser, who he says was
worth §200,000, both lived in the same county with Fryer, and could
either or both have been sued upon the note. Why then send it to
Milwaukee for the purpose of sueing Jackson, who was then insolvent ?

2. His object was, lie says, to pay the creditors of Isaac Smith & Co.
These creditors were Fryer, who held notes to the amount of $10,000 or
$12,000, and the New York debts amounting to $5,000 or $6,000. But
Fryer was paid in full by Smith & Finch, and the New York creditors
have never been paid at all,
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3. His object also was, as he says, to protect himself as a creditor of
Finch. But Finch was only liable on the $8,400—notes having three or
four years to run without interest, given to Isaac Smith, and held by
Noxon as security for his endorsements of the Fryer paper. Finch paid
to Fryer directly, $3,700 in goods, and to Smith, for Fryer, in money
and goods, $5,000 more. 7%is paid Fincl's notes.

VI

Tne Sarr ¥royM JacksoN 1o St. Jonn was A MERE Cover!INTENXDED
For THE BENEFIT OF JAcksoN. This is shown by all the facts in the case.

1. Atthe time ot the sale to St. John, he was a railroad conductor
in Jackson’s employ at a salary of $60 per month.

2. He came to Albany shortly after Jackson’s arrival there, and
upon Jackson’s request, occupied the same room with him at the hote! ;
was present at various interviews between all the parties, and took a bill
of sale fram Jackson immediately after Jackson’s purchase.

2. The necessity for making the sale to St. John and shipping the
goods to him arose from the fact, that Jackson was insolvent, and had
executions and creditors’ bills against him in Wisconsin. Had the goods
been shipped to him, they would have been liable to seizure for the satis-
faction of those debts.

VII













XL

The objection to the deposition of Orville Finch, made by appellee
on the trial, was made too late, and was properly overruled.
Limball v. Cook, 1 Gilm. 424.
Frink v. MeClurg, 4 Gilm., 569.
26 Ala., 515; 28 do., 110,236 ; 19 do., 246 ; 33 do., 29.
8 Black., 14. 1 Story, 169. 20 Ohio, 119. 9 Cal-
ifornia, 68. y

XIT

It was clearly erroncous for the court to render judgment for a greater
sum than the amount of damages tound by the jury.

Interest on a verdict is not given by any statute, nor was it allowed at - 2
common law. {/‘// ‘//?}//// < 7¢ ,/}f,//( oy SO (2 Jteee s o) O ffrecenes /?} /7

: Kelsey v. Murphy, 30 Penn., 34,
Jewet< 2 L s 94 Mississippi, 463.

EMERY A. STORRS,
Counsel for Appellant.

THOMPSON & BISHOP,
Attorneys.
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SUPREME COURT.

APRIL TERM, A. D. 1864.

JOHN JOHNSTON, Appellant, ]
V8.

EWING FEMALE UNIVERSITY, Appellee.J

POINTS OF APPELLANT.
T, G. FROST, Att’y for Appellant.

L. The Court erred in sustaining the demurrer to the plea
of il tiel corporation at the time of making the contract de-
clared on.  This was a good plea. I\Fjs\tzrue that under a
special replication setting forth the facts; or by a general
replication denying the trath of the facts, the Plaintiff below
might perhaps have been allowed to show that the contract
was made in contemplation of a corporation to be organized,
and that a corporation was iu fact subsequently organized,
The contract in such case is, however, deemed to have heen
made and to take effect only from the time the corporation
came into being, as there can be no legal contract without
two parties capable in law of entering into contract. Ience,
as a question of pleading alone, the plea must be held good,
and ought not to have been overrnled. Thus, in the case of
Stanton vs. Wilson, 2 Hill N. Y. Rep., page 154, where an
action was held maintainable on a bank subscription which
was made before the bank was incorporated, the Court used
this language, viz: It is true that the company did not
come into existence as a corporation till several months after
the Defendant’s subseription purports to have been made,
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and the power of the President to sue did not arise till that
time. 'I'he contract, though dated before, must be considered
as taking effect only from the first of January,” [the day
the corporation came into existence.] *“In legal effect, then;
the contract ot the Defendant was made on the first day of
January, and was then to pay the corporation the amount
subseribed.”  “This amount Zhen became a debt due to the
corporation.”

II. The Court crred in sustaining the demurrer to the
several amended pleas, at all events those purporting to an-
swer the common counts only, which set up that the indebt-
edness alleged in the declaration arose upon a special con-
tract which had not been fulfilled on the part of the Plaintiff.
1t is true that this, like Payment and many other defenses;
might be proved under the general issue; but it is also the
right of the party to avail himself of it by a special plea.

III. The Court erred in admitting in evidence the certifi-
cate of incorpo'ratiox}, pa:ticalarly that t'&gé?g&g%wcgiv‘\“k
State’s office, interlined and erased, and M- pot exAMIRAG A
the erasure, and for the further reasons specified in the Bill
of Exceptions.

IV. The Court erred in refusing Defendant’s fourths
fifth, and sixth instructions.

V. The Court erred in modifying Defendant’s second
instruction by inserting the words “as to its exterior.” In
doing this, as well as in refusing Defendant’s fourth instrue-
tion, the Court virtually released the Plaintiff from the obli-
gations of the contract, and tailed to give to the jury the true
legal construction of the co.tract. The Defendant by the
terms of his subscription “agreed to pay the sum set opposite
his name for the purpose of erecting suitable and necessary
buildings, and furnishing the same with the necessary books,
&e.,” on the following conditions, viz: ¢ When a building
shall be erected worth $10,000, I will give, in real cstate, if
such building shall be erccted in 18 months, $400.” The
term “erecting a building,” or buildings, must, upon any
reusona})le rule of counstruction, be held to mean the same
thing ¢n the condition as in the body of the contract. The
building intended is, as stated in the body ot the contract, g2t*




suitable for a Female Seminary. This could not be an in-
complete and anfinished edifice, unsuitable for any purpose
while in that condition. The building referred to must have
been completed and ready for use within 18 months, or the
condition would not be fulfilled. Again: If an unfinished
edifice worth $10,000 would answer the contract, this entire
amount might be laid outin 2 foundation alone, and nothing
approximating to a suitable building would, ou this construe-
tion, be held to be a compliance with the condition of the
contract. -

Again : There is nothing in the language used having
any apparent reference to a building in process of erection,
or on which a particular amount should be laid out towards
ercction.  The language evidently refers to a completed
building, and its walue when completed.

VL The verdict of the jury was against evidence and
against the instructions of the Court.

The building was “not substantially completed, as to its
exterior,” as the Court held it should be to entitle the
Plaintiff to recover. One of the two witnesses examined on
this subject swears that it was worth, at the expiration of the
eighteen months, about $10,000, or a little over, by his esti-
mate, and the other witness swears that it was only worth
$9,500 at that time, and upon that point the decision of the
jury may, perhaps, be final; but both witnesses agree that
the building, so far from being completed, was not even en-
closed, and even the outer wall was not finished. It was,
moreover, without 700f; doors, windows or floors. The ver-
dict under the Court’s instructions was entirely wrong—was
contrary to evidence, and contrary to law.

VIL The Court erred in refusing the mnotion tor a new

. trial. T. G. FROST,
2 M - - Aty for Appellant.
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