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‘\ - SUPREME COURT OF ILLINOIS, li
: Third Division—April Term, 1859, 1
.i’.

B B

< 8.
Crry or CHICAGoO.

Ricmarp C. Bristor, }

POINTS FOR DEFENDANT IN ERROR.
STATEMESNT OF CASE.

This ease is brought to this court upon o writ of ervor, tuken from a

Jjudgment rendered by the Cook County Court of Common Pleas, against

| the lots of the plaintiff, which were reported delinquent by the city col-

{ ] leetor, to recover an assessment for grading and paving Market street

& from Lake street to Randolph street. The judgment was taken by de- '*

| fault; no defence whatever having been offered by any person, in behalf
‘ of the property.

The Court will observe by veference to the general revenue law of this
State, (Purple's statute, pages S84, 885, 6 see., 47, 56, 57, 58) that the ;'
amended charter of the city of Chicago, under which this proceeding
was had, and by virtue of which this judgment was entered, is nimost a
literal copy of the general revenue law of the State in every respect;
and all that is vequired to give the couvt jurisdiction is for the collector,
1st. To give ten days notice of his intended application to the court
for' a judgment upon all lots and lands &e. upon which the taxes and
assessments remain unpaid ; which notice, sec. 40 of amended churter of
1847, provides, ** shall be deemed and taken to be sufficient and legal notice
3 “Doth of the aforesaid intended application by the collector to said court
3 ’ . “for judgment, aml a vefnsal and a demind to pay the said taxes and
“assessments.

-

g g | —— ey — R

s

3. To file with the elerk of the court a report of the lots and lands upon
which the tuxes and nssessments remain unpaid, together with a copy of
the advertisement of the notice with a certificate of its due publication.
The court will observe that the law doos nob require u copy of any
assessment roll, ova copy of any assessment warrant to be filed; but
simply a veport of the delinquent lots and lands, in other words, a * list ™ |
of them,

This gives the court juvisdiction: see
* Blackwell on tax titles,”. page 255,
Atkins vs. Hinman, 2 Gil. 437. ,
Chestnut vs. Marsh 12 Tllinois 173,
Spellman vs. Curtenius, 12 Illinois, 409.
Pitkin vs. Yaw, 13 Lllinois, 231.
Manley vs. Gibson, 14 Illinois, 1306,

The court has now, per lorce of the statute obtained jurisdiction in the
ease. What now is the duty of the court. Sec 43 of the amendod charter
prescribes that, and says : ¥

¢ Tt shall be the duty of the court upon calling the docket of said term,
if any defence pe offered by any of the owners of said property, or uny
person havinga claim or interest therein, to hear and determine the same
in o sumomary way, without pleadings; and o no defence be made the

W ' said court shall pronounce judgment against the said several lots, lands,
. pleces or parcels of land as deseribed in said collector’s report &e. {-\
L3 =
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Now, will o writ of ercor lie from a judgment thus entered per force of

the statute itsell. The judge, it will be seen, has no discretion whatever,
it mo defence be offered ; the statute prescribes that the judge “shall pro-
nounce judgment,” &c. If a judgment be thus entered, would it not be
entered strietly in accordance with law ?  Did not the party have notice,
(see sec. 40 of amended charter) if he did, and it is made the duty of
the court to rvender judgment—why, how can a writ of error be taken.
[:ask especial attention to this point; I do not believe by any rule of law
that the party would be entitled to a writ of error.

This point wust, [ think, be hell conelusive, or else the court must
Liold that sec. 43 is wnconstitutional. The statute which prescribes the
mode and manner of levying all special assessinents, preseribed that cer-
tain notices shall he given.  These notices, this conrt has held to be per-
fectly good ; see City of Ottawa vs, Macy, 20 Ill., 413, so that fivom the
beginning to the end, the party: has notice.

I1.

But if the eourt should hold that a writ of error will lie, is this judg-
ment voil—the connsel have tried to make it similar to Lawrence va.
Fogt. 20 T, 338. If the court will look at the judgment as it appears-
on the record, it will appeir that iris not subject to the objections there
made at all—the dollar and cent warks are in-the record.

The clerk, in making up his record, has used the term assessment roll—
but I insist that there is wo law requiring the eollector to file a copy of
an assessment vell, and it has no business whatever in the record. A re-
port of the delinquent lots and lands is all that is required. No objec-

tion whatever is made, by any assignment of ervor to-any such thing, and.

the court will not tuke notice of avy such thing.
1L

The next point [ make pertains to first assignment of error made by

the plaintiff, and which involves a constructien of see. 2, of ch. T of char-
ter of city of Chicago, found in municipal laws, page 38.

Scction one of this chapter provides, that the common council shall-

have power from - time to-time, to cause streets, alleys or highways, to be
leveled, paved, graded, leveled, meadamized, planked, &e., &., &e.

Sec, 2. then provides, thar *the expenses of any improvement men-
tioned in the foregoing section, (except sidewalks and private drains) shall
be assessed upon the real estate in any natural division benefited thereby,
with the costs of the proceedings therein, in proportion as nearly as may

be, to the benefits resulting thereto, provided, such assessment shall not

exceed three per cent per apnum, on the property assessed.”

Does the language here employed, mean that the amount of the assess-
ment which is levied upon eaeh man’s property for a public improvement,
shall not exceed three per cent upon the value placed upon it by the com-
missioners, or does it mean that the whole expenses of any improvement
which is levied upon the real estate in any natural division benefited
thereby, shall not exceed three per cent upon the value of the whole pro-
perty ineluded in suid assessment, which construction is the most reasona.
ble, which is the meaning, judging from the context.

The language is certninly very ‘plain, and if the first part of the section
b read in conncetion with the last pare, I think it will throw much light
upon the question.

Thus : the expenses of @ay improvement wentioned in'the foregoing
gection, shall be assessed upon the veal estate in any natural division ben-
ofitted thereby, provided such assessment shall not exceed three per cent.

TR
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per annum on the property assessed. The property in the division bene:
fited, not each individunl property, but the property assessed; i. e. the
whole property.

This construction will further appear when it is cousidered that in the
levying of an assessment, one man's property may be actunily benefited
ten times as much as another by the same improvement. Take an assess-
ment which is to be levied for filling, grading and paving a street in the
City ol Chicago; tuke two persons owning property of equal valae; in
front of one man's lot, there may be untold depths of mud, and which
renders aceess to his premises impracticable, if not impossible ; in front
of the other, the soil might be entirely different, und a few minutes work
would suffice to fig the street and hring it to grade. *What man of ordi-
nary sense would not suy that there should be a diffevence in the amount
which these two persons shoulil puy. One muy be actually benefited
five times as much as the other; one is benefitted 6 pr cent, the other three;
but you must not assess either higher than three per eent upon the value of
their property, suys the counsel upon the other side, yon are limited.

Look into sec. 4 of the same chapter; that provides that *the com-
missioners shall nssess the amount directed by the common council to he
assessed, on the real estate by them deened benefited by any such im-
provement in proportion to the benefit vesulting thereto, as nearly as may
be &e. Now what is the meaning of this language; itis certainly very
plain, and says that the assessment shall be assessed in proportion to tlie
benefit resulting thereto.

Compare the language here with section 2, and [ think that the con-
struction which T contend for, will be made perfectly apparent.

Most certainly this is the reasonable interpretation of the section in
question, and as the amount of property which wuas assessed, was valued
at over $250,000, and the amount of the assessment only $10,000, the
common council had authority to levy the assessment and therefore the
proceeding was eorrect. A construction of this section will dispose of
both the 1st and 2d errors assigned by the plaintift in error.

IV.

The thivd assignment of error is that * the court rendered a judgment
for the per cent, over and above the amount assessed by the common coun-
cil on said lot, and made an order to gell said premisess for the pay-
ment of the same. To determine the validity of this point here made,
involves a construction of see. 52 of the amended charter, passed in 1857,
The court will perceive that this section provides expressly for the 10 per

_ cent, and that o day is fixd by the statute, when this 10 per cent. cost
becomes due and payable. It becomes due on the day of the filing of the
ecollector's Teport, which is always certain ; this statute, although it may
be onerous, yet it is like all other statutes, which compel persons to do
their duties; it is onerous, because it makes a difference between the dili-
gent and the tardy ; now I submit that our statutes are full of sach one-
rons statures, and they abound in every State and eity in this Union.

In N. Y. City, if a person does not pay his taxes, by u certnin day, 5
per cent. is added, and such statutes are common in all cities.

Certiorari is the proper and appropriate remedy.

Bacon's abridgment, see Title *¢ Certiorari,” ex, parte, the Mayor of

Albany, 23 Wend.
State va. Vandevers, 1 Dutcher 288 ; see this case particnlarly.
Livingston vs, Hollenbeek, Barb. 9.
Rathbun vs. Sawyer, 15 Wendell 451.
Baldwin vs. Calkins, 10 Wendell 170.
N. B. Swann vs. Mayor and C C of Cumberland, 8 Gil. 151.
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The People vs. the City of Rochester, 21 Barb 657.
The People ex rel Loomis vs. Williamson, 13 Til, 661.
Berdsall vs. Phillips, 17 Wendell 465, '
Elmendorf vs The Mayor of the city of N. Y., 26 Wend 698,
Starr v8 The Trustees of Rochester, 8 Wend 564.
In the matter of Carlton street, 20 Wend. 685.
Mayor of Brooklyn vs Meserole, 26 Wend 132.
Heywood vs City of Buffalo, 4 Kernan 535,
E. ANTHONY,
For Defendant in Error.
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