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STATE OF ILLINOIS, §S. . . . IN THE SUPREME COURT AT OTTAWA.

OF TEE APRIL TERM, A.D. 1859.

MERRITT D. WOOD & PATRICK W. DUNNE,
phe . Vs ! ERROR TO
GEORGE GOSS, MOSES M. JACKMAN, [ PEORIA CIRCUIT COURT.
AND RANSOM GARDNER. ]
Brier or PraiNtirrs oy Desmerrir 1o Pres or Reniease or Errors.

1. Therelease pleaded, even it be otherwise sufficient, extends only to work, &e., on the Peoria
& Bureau Valley Railroad and actions therefor, yet no such work is spe-itied in the declaration or
other pleading of the plaintiffs. And if the words of release were not expressly confined to the:
work aforesaid, the law would so restrict them.

Bac. Abdg Release A, p. 247. I, p.233 K, pp. 239, 29), 201, and cuser wited.
Saunders Plead. and Ev. Vol. 2 Pt. 2, pp, 759, 761.

2. But a release of all actions does not bar a writ of crror.

Bae. Abdg. Release I, 2 p. 287, citing.
2 Inst. 40. Yelv. 209, Co. Lit. 288

3. But this release is not made as the deed of the firm of Wood & Dunne, but ot said Wood
only, and being not a negotiable instrument, but a writing under seal, it applies to Wood only,
and does not bind the firm.

Story on Partnership. Sec. 102, 102a and authorities cited.
James v. Bostwick, Wright's Ohio R. 142.
Button and ul. v. Hampson Ibid. 93.

Brier or PrLaiNtirrs o ERRORS ASSIGNED,

1. The non-residence ot “ the plaintiff or person for whose use the action was commenced,” is
not sufticiently shown by th¢ affidavit of Chester Warner, nor otherwise.

Statute of Costs, Sec. 1, 2.

9. The court below erred in dismissing the action. The whole object of the stutute was satistied
by the residence of the plaintift Dunne within the jurisdiction of the court, and subject to its pro-
cess. It is not pretended that he was not ** able to pay the costs of suit.”

Statute of Costs, Sec. 1, 2.
Thulman and al v. Barbour and als. 5 Indiana R. (3 Porter,) 178.
Sedgwick Statutory and Constitutional Law, 229,

3. But if sufficient cause for the dismissal of the suit were shown, the judgment upon such dis-
missal should have been against the attorneys commencing the action, and not against the plain-
tifts,

Statute of Custs, Sec. 2.

CHARLES (. BONNEY,
( o of ('l("}-\'('/ Jor Plaintitf cu Error.
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And {he said plaintiff§ as to the said plea of the said defendants by Théz above
pleaded, and=sexerally—as-to-each-of=the-satd-pleas;say that the same and the matters
therein contained, in manner and form as the same are above pleaded and set forth, ave

‘
& |

not sufficient in law to bar or preclunde T (/m, the said phmhﬂs from having or main-
ther

taining thea  -aforesaid stlOl] co uuunst tho cnid defendants : and that They

the said plaintiffs 27 not bouml by law to answer the same. And this they the
said pldllltlﬁs‘ e leddv to verify ; wherefore by reason of the insufficiency of the
said plea  .an reb—oirthem in, this behalf, thy said, plaintiffs p judgment and
Gi. pudyrrist ol a&@_. Py Ve nioised Yo
ttnde&&é;ﬁaﬂs:hﬁhn:_‘:.}].eelm" on-mentioned—to-beadindeed—to—h oo |
And the said plaintiffs state and show to the Court here the following special

causes of' dul rrer to the said pleag respeetiedy, that is to say :
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The said ple\f/ KMHth%Hﬂ’e-othel 'wise uncertain, informal and insufficient &e.
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1, ENOCIL P. SLOAN, Cleik of the Circuit Court of Peoria County, do héreby c’cl‘tz"f:z/,
that the above is a true bill of costs in the above entitled cause, as appears of record.
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MERRITT D. WOOD sxp PAT-]  STATE OF ILLINOIS, SCT.

RICK W.DUNNE, IN THE
Prantiers I8 Egror, | SUPREME COURT AT OTTAWA.
; versus : L / y
GEOQ. GOSS, MOSES M. JACK- ERROR

MAN & RANSOM GARDNER, . TO ¥,
Drrexpants Iy Error. ) © ~ PEORIA CIRCUIT COURT.

ABSTRACT.

Praecipe in assumpsit. Damages $15,000. Filed Nov. 16, 1854.

Summons accordingly. Alias summons Nov. 21, 1854. Served same
day on Moses M. Jackman.

Declaration. Damages $15,000. No averment of partnership. Austin
& Bonney, Attorneys. Filed Jan. 10, 1855.

Affidavit by Chester Warner of non-residence of Merritt D. Wood filed
March 5, 1855. :

Motion by all defendants to dismiss suit for want of secwrity for costs,
entered March 5, 1858.

March 8, 1855, motion heard. Pending hearing, leave to defendants to
amend affidavit. Exception taken. Suit dismissed. Exception taken.
Bill of exceptions filed.

ERRORS.
1. The Court erred in allowing the motion of defendants to amend
their affidavit at the hearing. :

9. The Court erred in allowing the motion of said defendants to dismiss
said suit.
3. The Court erred in giving judgment against the plaintiffs for costs.
PLEA.

Plea by all defendants of release of errors. That plaintiffs since assign-
ment of errovs, to-wit: April 4, 1856, at State of Illinois, said Wood then
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2

and there being a partner of said Dunne, by his writing of release, &c., for
FIFTY DOLLARS released all sums due to Wood & Dunne, from defendants,
and all work done &c., and all other indebtedness, &c., and all suits now or
hereafter pending, &c. Verification and prayer of dismissal of writ of error.

AFFIDAVIT.

Affidavit of Patrick W. Dunne, that plea is false and fraudulent as to
him. Suit commenced and prosecuted by him alone, &e. Wood joined to
prevent abatement. Work left by Wood before completion, and completed
by Dunne. Wood left to avoid liabilities of Wood & Dunne, and to leave
Dunne alone to finish work and to settle with defendants. No partnership
existing at commencement of suit or since. Wood non-resident. $2262 28
justly due from defendants. Wood not equitably entitled to more than
$578 44 thereof. Wood insolvent. Defendants’ knowledge of facts in affida-
vit mentioned before release obtained. Release obtained for express purpose
of cheating, wronging and defrauding affiant. Release fraudulent as against
affiant, &c., and if sustained will defraud affiant out of sum of $1683 79.

MOTION.
Motion of Dunne to set aside plea or strike it from the files, &c., and to

reverse judgment below.

AUTHORITIES, &c. y

The plea is to the further maintainance of the suit, and if not technical-
ly a plea puisdarrein continuance, is clearly in the nature thereof. It is
so defective in substance and in form that it ought to be treated as a nul-
lity, and is sufficiently shown to be frandulent to warrant the Court in set-
ting it aside. If the defendants are permitted at all to plead it, that
should be only on remanding the cause.—Story on Partnership, Sec. 132,
and cases cited. 1 Chitty’s Pleading, 658, 659, 660, 661, and cases cited.
Nole P, page 658, and cases cited. Nofe 6, page 659,, and cases cited.
“It is in the discretion of the Court to receive the plea or not, and this dis-
cretion will be governed by circumstances extrinsic and which cannot ap-
pear on the face of the plea.” 7 Taunt, 421; Jones v. Herbert; 6 Hill,
23T ; Firnan v. Leland.

The Court erred in dismissing the suit. The whole object of the statute
was satisfied by the residence of Dunne within the jurisdiction of the
Court, and subject to its process.—Statute of Costs, Sec. 1, 2; Thulman
and al. vs. Barbour and als.; 5 Indiana, 178 ; 3d Porter.

CHARLES C. BONNEY, of Counsel, &e.
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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

8.

‘Woop & Dunn,
Goss, JACKMAN, et al.

BRIEF OF AUTHORITIES OITED BY APPELLEES. b Clr/
One partner may release debt due firm. &44/'/9 €2 ¢te
Collyer on partnership, 259329 .
Story on partnership, e ;5 // 5\?“'5// é
Bruen vs. Marquand, 17 John 58.
Piersons ws. Hooker, 8 John. 68.
Stead vs. Talt. 11 Con. L. R. 50,
Release of errors.
Morgan v$. Ladd et al. 2 Gil. 414,
Thomas vs. Negus, 2 Gil. 700.

Suit was properly dismissed for want of security for costs, sec: 1 page
275 Purple’s stat. This statute has received a comprehensive rather than

a restricted construction.
Smith »s. Robinson, 11 Tl 119.

Blackmaster »s. Beams, 8 Gil. 97.
Randolph vs. Emerick 13 I11 345.
Ripley vs. Morris, 2 Gil. 881.
Robertson 3. County Com. 5 Gil. 559.

Motion to dismiss for want of security for costs, is addressed to dis-

cretion of court and cannot be assigned for error.
Selby vs. Hutchinson 4 Gil. 319,

E: N. POWELL and H. B. HOPKINS,
Attorneys for Appellees:
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MERRITT D. WOOD axp PAT—W STATE OF ILLINOIS, SCT.
RICK W.DUNNE, IN THE
Prantiess IN Error, | SUPREME COURT AT OTTAWA.
versus -
GEO. GOSS, MOSES M. JACK- ERROR
.MAN & RANSOM GARDNER, TO
Derenpants IN Error. ]~ PEORIA CIRCUIT COURT.

ABSTRACT.
Preecipe in assumpsit. Damages $15,000. Tiled Nov. 16, 1854.

Summons accordingly. Alias summons Nov. 21, 1854. Served same
day on Moses M. Jackman.

Declaration. Damages $15,000. No averment of partnership. Austin
& Bonney, Attorneys. Filed Jan. 10, 1856. -

Affidavit by Chester Warner of non-residence of Merritt D. Wood filed
March 5, 1855.

Motion by all defendants to dismiss suit for want of security for costs,
entered March 5, 1858.

March 8, 1855, motion heard. Pending hearing, leave to defendants to
amend affidavit. Exception taken. Suit dismissed. Exception taken.

Bill of exceptions filed.

ERRORS.
1. The Court erred in allowing. the motion of defendants to amend
their affidavit at the hearing. '

9. The Court erred in allowing the motion of said defendants.to dismiss

said suit.

3. The Court erred in giving judgment against the plaintiffs for costs.
PLEA.
Plea by all defendants of release of errors. That plaintiils since assign-
ment of errors, to-wit: April 4, 1856, at State of Illinois, said Wood then



9 L

2

and there being a partner of said Dunne, by his writing of ulwae, &e., for

FIFTY DOLLARS released all sums due to Wood & Dunne, from detendants,
and all work done &c., and all other indebtedness, &c. /d.lld all ‘suits now or
hereafter pending, &c. Verification and prayer of d}smlssal of writ of error.

AFFIDAVIT.

Affidavit of Patrick W. Dunne, that plea is false and fraudulent as to
him. Suit commenced and prosecuted by him alone, &c. Wood joined to
prevent abatement. Work left by Wood before completion, and completed
by Dunne. Wood left to avoid liabilities of Wood & Dunne, and to leave
'Dunne alone to finish work and to settle with defendants. No partnership
existing at commencement of suit or since.  Wood non-resident. $2262 28
justly due from defendants. Wood not equitably entitled to more than
8578 44 thereof. Wood insolvent. Defendants’ knowledge of facts in affida-
vit mentioned before release obtained. Release obtained for express purpose
of cheating, wronging and defrauding affiant. Release fraudulent as against
affiant, &c., and if sustained will defraud affiant out of sum of $1683 79.

MOTION.
Motion of Dunne to set aside plea or strike it from the files, &c., and to

reverse judgment below.

AUTHORITIES, &c.

The plea is to the farther maintainance of the suit, and if not technical-
ly a plea puisdarrein continuance, is clearly in the nature thereof. It is
so defective in substance and in form that it ought to be treated as a nul-
lity, and is sufficiently shown to be fraudulent to warrant the Court in set-
ting it aside. If the defendants are per mitted at all to plead it, that
should be only on remanding the cause.—Story on Partnership, Sec. 132,
and cases cited. 1 Chitty’s Pleading, 658, 659, 660, 661, and cases cited.
Note P, page 658, and cases cited. Note 6, page 659, and cases cited.
«Tt is in the discretion of the Court to receive the plea or not, and this dis-
cretion will be governed by circumstances extrinsic and which cannot ap-
pear on the face of the plea.”” T Taunt, 421; Jones v. Herbert ; 6 Hill,
237; Firnan v. Leland. ;

~ The Court erred in dismissing the suit. The whole object of the statute
was satisfied by the residence of Dunne within the jurisdiction of the
Court, and subject to its process.—Statute of Costs, Sec. 1, 2; Thulman
and al. vs. Barbour and als.;  Indiana, 178 ; 3d Porter.

CHARLES C. BONNEY, of Counsel, &c.
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