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SUPREME COURT OF ILLINOIS.
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GFORGE SMITIIL
vs.
SYLVESTER LIND.

DEFENDANTS POINTS AND AUTHORITIES.

POINT I.

By the statute of this State, (sec Laws Feb. 12,1853, p. 172 ; Scates’
Treat. & B. Statutes, p. 271, Sec. T,) it is provisoed, “that as between
“judgment creditors and other parties claiming under the lien of such
“judgment, rendered at the same term of the court, or on the same day
“in vacation, there shall be no preference or priority of the lien of one
“judgment over that of another.”

138 Olio, 334, Nor. Bank vs. L2oosa.

One judgment cannot by a prior levy obtain a preference over other
judgments of the same term, levied within the year.

4th MeLean, p. 555, Rockhill vs. Hanna.

To the same effect ag above.
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Judgments in Indiana entered on the same day create equal liens,
and the issuing of an execution on any one of them does not affect the
lien of the others. At page 559 Judge McLean says: ¢This lien does
not depend upon a race of diligence on the executions.”

It is not liable to be displaced by greater diligence, &e.
4 Yerger, 358, Porter vs. Lasthman.

Judgment creditors of judgments rendered on different days of the
same term of court, are entitled to a rateable division of moneys levied,
as if they were all rendered as of the first day of term.

There is no other way to carry this statute into effect, but to require
the sheriff to distribute the fund in such manner as to execute the statute,
i. e., so as to produce equality, as between the several executions in his
hands ot the same term.

If the prior levy of one execution is held to give that execution any
exclusive right in the case supposed, the statute is rendered nugatory.

It has been, indeed, decided in New York, and perhaps elsewhere,
that when two judgments were docketed on the same day, and were
therefore equally liens, that the one first levied should hold as against
the other on the ground of diligence.

But, that is not a parallel case. The law there does not say, “#here
shall be no preference or priority” between them. If it did, a different
rule would certainly prevail.

The law gave each a lien there, but it did not (as in Illinois) prohi-
bit priority among those otherwise <n equalz jure.

The lien of every judgment against the same party at the same
term, is cut off by a sale of real estate under any one of them, and the
purchaser holds the property discharged from all the judgment liens.

To carry out the law, there must be either one sale and a general
pro rata distribution of procends, or there must be as many sales as there
are liens, and cach sale of equal validity.

The latter course would be equivalent to confusion worse confounded,
which shows its absurdity.



POINT I1.

The decision of the Circuit Court is just toward the counter claim-
ants in this casc, as far as it goes, in giving them a pro rata in the dis-
tribution. - But we insist it fails of full justice in another aspect.  Smith,
it is shown, at the time held other collateral and real estate securities for
his debt, which rewnain untouched. We insist, the court was bound to
have ordered at least an account and exhaustion of these, on cquitable
principles, in order, if possible, to give full payment to all.

See cases cited on this point in 13 wol. 1ll. ., p. 43, dxc.
1 Story Eyq. Jur., sec. 633.
1 Johns. Ch., p. 412, 13, Chesebrough vs. Millard, dc.
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exceution was the first against said Lind issued and placed in the hands of said
sheriffg thalfon the day afterwards, to wit, the twenty-eighth day of June,
1861, énd,during same term, another judgment was rendered in said Court
against the said defendant, one in favor of the Chicago Firemen’s Insurance

Company for the sum of twenty-eight hundred and sixty-one and twenty-two
one hundredths dollars, upon which, on same day, an execution was issued and

put in the hands of the sherilf,and that on'the twenty-ninth day of June, 1861
and during same term of Court, another judgment was rendered against same
defendantin favor of plaintiff, George Smith, for the sum of sixty-threc hundred
and twenty and thirty-four one-hundred dollars, and costs, upon which an
execution was issued and placed in hands of sheriff of said county on same day.

That no other judgments were rendered against defendant, Lind, at said
term of Court, and that afterwards, on the ninth duy of September, 1861,
affiant as attorney for Smith, by his diligent examination of the records of
Cook county, discovered the real estate described in affidavit, in name of Lind
at time of judgment, and directed said sheriff to levy upon said real estate,
which was done, and the same was afferwards sold under a writ of “venditioni
exponas” issued in said case, and plaintiff bid the sum of eight hundred and
fifty dollars, which being the highest and best bid, the said real estate was
sold to plaintiff' for said sum ; that the costs of sheriff in levying upon and
selling said property have been paid by plaintiff, and a certificate of sale
demanded of sheriff therefor, and that the amount bid be applied by the sheriff
upon the judgment recovered in this case, which the sherifl’ declines to do, and
pretends that part of said sum so bid belongs to the said Chicago Firemen's
Insurance Company, the other judgment creditor. .

That the first and only levy made upon said land sold, was made under the
execution issued in this case, and that there is due upon the judgment rendered
in this case, the sum of forty-four hundred dollars and upwards, and prays in
conclusion for a rule upon said sheriff' to compel him to apply said sum so bid
upon the judgment in this case, and to issue certificate of sale to plaintiff.

The rule, nisi, was accordingly entered against the sheriff.

To which the sheriff made return—the Chicago Firemen’s Insurance Company
joining in the return,

Admitting the rendition of the judgments as stated in affidavit of petitioner,
the issuing of the exccutions aud the levy upon and sale of the real estate as
stated.

And claiming that said judgments recovered at said June term of said Court,
should share alike in the proceeds of said real estate, and that the judgment of
the Chicago iremen’s Insurance Company should have a pro rata share of said
proceeds, by virtue of the act of the legislature. entitled “ An act to regulate
the practice of the Circuit Court of Cook county and the Cook county Court
of Common Pleas, approved February 12, 1858.”
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Ahe sago Firemen’s Insurance Company also claims that certain credits
should he Thadle upon the judgments in favor of said George Smith, on acconnt
of col!nterafg'collected by him since judgment recovered, and also that certain
collaterals sfill held by Smith should be credited upon said judgments last

y I . . ~ .
recovised, etailed accounts of which are annexed to said return.

An order is therefore made by said Court upon the said affidavit and return,
dividing the nett proceeds of said real estate sale between said two judgments
of said Smith, and the one of the said Chicago Firemen’s Insurance Company,
pra rata, in proportion to the amounts due upon said judgment at the time of
the sale of said real estate after all credits allowed, making no credit however
of the said collaterals not realized upon. '

To which order of the court the said plaintiff’ did then and there except,

and assigned the following causes of error thereto. Yz Aefrecelal rlsn G

First.—Said court erred inrefusing to diréet that the whole proceeds of said
real estate should be applied upon said judgment of George Smith first re-
covered, the execution of which was levied upon said real estate, and said real
estate sold thereunder on account of the superior diligence exercised in making
said levy and sale.

Second.—Said Court erred in ordering any portion of said proceeds of real
estate to be paid to the Chicago Ifiremen’s Insurance Company, to be applied
upon its said judgment.

Third—=Said Court erred in refusin: to make the rule upon the sheriff
absolute, as prayed for by the plaintiff.

Fourth.—The Court erred in refusing to compel the sheriff' to issue to the
Plaintiff a certificate of purchase of the land levied on and sold.

Ijfth.—The Court erred in making the entire order as excepted to.
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In Supreme  Gourt

OF THE

STATE OF ILLINOIS.

THIRD GRAND DIVISIOIN,
APRIL TERM, a.n. 1862.

—e

GEORGE SMITH,

PLAINTIFF IN ERROR.

_ V8. ERROR TO COOK.
SILVESTER LIND,

DEFENDANT IN ERROR.

STATEMENT OF CASE.
The plaintifl’ in error recovered a judgment against the defendant at the
June Term, A.v. 1861, of the Cook county Circuit Court, on the twenty-seventh
day of June, A.p. 1861, and on the same day sued out an execution upon the

Judgment, and placed it immediately in the hands of the sheriff of Cook county.

On the day following (being June twenty-cighth) and during the same term of
Court, The Chicago Fireman’s Tnsurance Company recovered a Judgment against
the same defendant. upon which execution was issued the same day, and on
the day following, (June twenty-ninth), and during said term, the said plaintift
(George Smith) vecovered another judgment against the defendant (Lind) and

anexecution was ix<ued on the same day and placed in the sherifi™s hands.
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During the lives of the aforesaid executions an examination of the Records
of Cook county was made by the attorney of the plaintiff in error for real estate
belonging to the common defendant, which examination was made at the
expense of the plaintiff, and, by his diligence having discovered such property,
he directed that a levy be made upon it by the sheriff with the execution issued
upon said first judgment, which was accordingly done, and the property levied
on was advertised and sold and the plaintiff in error became the purchaser for
the sum of eight hundred and fifty dollars. He paid to the sheriff the costs of
sale and demanded of him a certificate of purchase of the property sold, and
also demanded that the amount of his bid should be applied on said first named
judgment (upon which there was then due the sum of forty-four hundred dollars
and upwards), the sherifl’ under instructions from the other judgment creditor
declined to do this, and an application was made to the Court for a rule upon
the sherifl’ to issue said certificate and apply said proceeds as asked by plaintiff
in error, which, after hearing was refused by the Court. and an order was made
dividing the proceeds of sale between said judgment creditors, pro rata, which

order was excepted (o and case removed by writ of ervor to this Court.



BRIEF OF PLAINTIFF IN ERROR.

The plaintiff clains the entire proceeds of the real estate levied upon and sold
by the execution issued upon the judgment recovered in this case by reason of
his superior diligence in making the levy and sale.

“Where several judgments are entered at the
“same time that creditor obtains a preference who
“first sues out and levies his execution.”

Burnley v. Boyett, 1 Howard (Miss.) 39.

“ Where two judgments in favor of different:
“plaintiffs are filed and dockeled tke same day,
“neither has the preference as a lien, but if one
“creditor takes out an execution and delivers
“it to the sheriff before the other creditor issues
“his execution and the lands of the debtor are
“taken and sold, a priority will be gained by the
“vigilant creditor and his execution must be first
“ satisfied.”

Adams v. Dyer, 8 Johuson 347.

Waterman v. Haskins, 11 Johnson 228.
Gilbert on Executions, 55.

The Attorney General v. Andrew Hardress, 23.
Michael v. Boyd, 1 Cater (Ind.) 100.
Rockhill et al v. Hanna et al, 15 Howard, 189.
Reroes v. Johnson, T Halstead, 29.

¢« Judgment liens did not exist at common law
“nor until the statute of Westminster 2, 13
“ Edward I, which gave the elegit and subjected
“real estate to the payment of debts; and as
¢“judgments were entered generally of the term,
“and as the term was considered in law as one
“day, and by intendment judgments related to
‘ the commencement of the term, the lien which
“the courts deduced from the statutes giving the
“ elegit, necessarily attached on the first day of
* the Term.”

Holt, C. J., Salkeld, 212.
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So the law continued till the statute of 29th Charlex 11, directed a date to
be given to the judgment when signed and the lien was shifted and fixed to that
date.

4 Kent Com., 490, note (a).

IT

In this State by the revised statutes, 1845, page 300, judgments are Iiens
upon lands from the lust day of the term of the Court in which the same are
rendered.  All judgments against the same defendants recovered at the same
term of Court are therefore equal liens upon the lands of the judgment debtor,
as at common law, and in*most of the States by express statute, or by making
them refer or relate to the first or last day of the term.

By the act of 1853, regulating the practice of
the Cook county Circuit Court, and Cook county
Court of Common pleas, judgments in either of
said Courts are made liens from the time of being
entered on the judgment docket providing that
there shall he no priority between liens of judg-
ment recovered at same term, or on same day in
vacation, leaving the equality of such Judgments
in the same situation as before the act of 1853 was
passed, and as they were under the statute of
Westminster IT, and the laws of the various States,
which make these refer to the first or last day of
the term.

The language of the act of 1853 does not alter the law as fo equality of
Judgments recovered at the same term of Court. The liens of such judyments
are equal in Cook county, as are the liens of all Judgments recovered at the
same term in the circuit Courts of every other counly in this State. The only
difference being that in this county judgments as liens upon real estate relate
to the Zime of the recorery of the judgment, and in other counties to the Zust duay
of the lerm.

The priority is obtained by the wril which /s Jirst begqun to be executed and is
entirely independent of any statutory regulation.

The equality which the law gives is in Zex of the judgment.

There is certainly no injustice in giving such advantage (as the cases decide

belongs) to that judgment ereditor who being precisely equal to another in point
of lien, uses superior diligenee in making the levy and sale; the right of
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redemption, and of ve-sale of the property, belongs to the other judgment
creditors.

In this case the acts constituting the superior diligence are fully stated in
the affidavit, and we rely upon the facts thus stated as bringing us directly
within the principlies of the decisions cited.

The affidavit shows that the records were investigated; an abstract made of
all the defendant Lind’s property, and every cffort made at the sole cost and
expense of the plaintiff to discover real estate belonging to defendant, and that
it was through those efforts alone that the real estate sold was discovered, and
that said sheriff was directed to levy upon-that specific real estate under the
execution in this case alone, and that under that execution alone the real estate
was levied on and sold.

J % [11.
Loeees,

The difference (wpem liens upon real estate and personal property is this:
Executions constitute the liens upon personalty and the priority of the lien is
determined by the time of their delivery to the officer; and no subsequent
action or non-action of the officer, or the plaintift, can change or affect the rights
of the parties. ‘ g

Rogers v. Dickey, 1 Gilman. (44.

On the other hand, it is the judgment which constitutes the lien upon real
estate, and the priority once acquired by judgment, can never be lost by any
lack of diligence or otherwise on the part of the plaintiff or party. In the first
case, a levy upon personalty under a junior execution and a sale under the
levy pass title, and is entirely regular, and leaves the subject of sale clear of
any lien of the senior execution, but #4e proceeds of sale must be applied by the
sheriff upon the execution first in his hands.

Croclker on Sherifis, 178, Guwynp? on same, 219, 210. -
Pl Ap Sing il s
In the other case the levy and sale of real estate under the first judgment
in full force upon the property sold, passing title, however, subject to the lien,
and the proceeds of sale belong to the judgment under which the levy and sale
were made.

In neither case does the lezy and sale under one execution enure to the benefit
of the other, although, in the one case, the proceeds must be applied upon the
first execution, or the sherift becomes liable therefor.
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Where judgment liens are precisely equal upon real estate, and one of the
judiment creditors, (both executions having been issued and placed in the
hands of the sheriff,) discovers, and directs a levy upon, real estate belonging
to the judgment debtor, and the same is levied upon and sold under that
execution alone. No levy, or direction to levy, having been made or given
under the other execution, the question arises, (and it is the only point in this
case,) does such levy and sale enure to the benefit of the other judgment
creditor who does no act, uses no diligence, and for whom nothing is done, by
the sheriff, or is the diligent creditor rewarded for his diligence by the entire
proceeds of such sale.

Let us admit (as seems reasonable) that the race of diligence does not
commence until both "judgments are obtained, when rendered at the
same term of the Court. In this case both parties were in condifion to use
diligence before any action was laken, and after both executions were in the
hands of the officer, the act constituting diligence was done by one judgment
creditor, and omitted by the other, and just such acts as those done in this case,
the decisions before cited decide, give the party doing them the preference.

It is not a question here, as to whether the sheriff performed his duty in
omitting to levy under all executions in his hands upon the real estate. If the
other judgment creditors have any claims against him on such account they can
be prosecuted, but in answer to such claim it might well be urged that it is not
the duty of the sheriff to search the records for real estate titles but simply
to levy upon what property is turned out by defendant, or pointed out by
plaintiff. ;

See Crocker on Sheriffs, 256.

To hold that the levy under one execution enures to the benefit of another,
where the liens of {wo judgment me equal, and exccutions issue under both, is
simply to overrule the law as laid down in the cases cited, by making a distine-
tion without a difference.

" BLODGETT & WINSTON,
For Plaintiff' in Error.

Cricaco, April 3d, 1862.
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