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STATE OF ILLINOIS.
SUPREME COURT,

APRIL TERM, A. D. 1864,

TEHIRD GRAND DIVISIOIN.

JOHN EADS, Appellant, )
vs. ¢ Appeal from Knox.
|

ALFRED COUSE, Appellee. J

DOUGLASS & CRAIG,
Attorneys for Appellant.

This was an action of Trover for corn, and judgment
against appellant in the court below.

The defense set up was that the property was levied upon
and sold under a fee bill, and defendant became the pur-
chaser at the sheriff’s sale.

Replication—That there was no notice of sale; and that
Couse offered to pay the fee bill to sheriff, which was refused,
before Eads moved the property or paid for the corn, of
which Eads had notice before he paid the money. '

If the the sheriff gave no notice at all, or a defective notice
of sale of the corn, that would not affect the title of the prop-
erty in the hands of a purchaser who bought bona fide.
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There is no pretence in this case that Eads had any notice
of any defect in the notice of sale, until after the property
had been sold for several days. A question that presents
itself is, when does the property pass to the purchaser at a
judieial sale? If it passes immediately, then no subsequent
notice would affect the title in the hands of the purcbaser.

As to when the title passes, I cite the following authori-
ties : g

Howard vs. Babcoek; 21 Ill., 259.

1 Parsons on Contracts, 441.

Cruikshank vs. Cogswell ; 26 Ill, 336.

Brown’s Commentaries on Com. Law, 305.

Wade vs. Moffat ; 21 Ill,, 110, and eases cited.

Sidwell vs. Lobby, 438.

Whether the title passed or not, the 4th replication is not
a sufficient answer to the plea of the sale under the fee bill.
So far as the notice is concerned, it says “there was no no-
tice,” and “Eads had notice of it before he paid the money,”
not before he bid off the property, and that Couse offered to
pay fee bill before Eads paid his bid, and before Eads moved
the property.  There is no proof anywhere that there was
even a tender of the amount of the tee bill, and much less
any payment over of the funds, and there is no proof of such
a refusal as would excuse a tender.  Suppose for a minute
that a payment or tender of the money on an execution be-
fore the payment of the bid would be a sufficient answer to
the plea of the sale, would a plea of an offer to pay the money
be sufficient? Take the case of a note when due : The maker
meets the payee, and says, * T am ready to pay that note”—
«I will pay that note.” Now, if a suit is brought on the
note, will you be able to stop interest by alleging such an
offer to pay? Again: Can a judicial sale be defeated by an
offer to pay the execution after the sale? Take the case of

real estato as well as personal, for the rule is the same: If
you say an offer to pay avoids the sale, then in the case of
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the sale of real estate, where the plaintiff bids there is no
money to be paid, and all the defendant has to do is to meet
the sheriff at any time before the certificate of purchase is
made out, and say to him, “I will pay that execution.” No
money need be paid or tendered, only offer; and if redemp-
tion passes and deed is given, and ejectment, the defendant
_need oply prove he met the sheriff and said to him, before

the certificate was made, “I will pay the execution,” and
that the sherift' told the purchaser of it before the certificate
was made. Now, the rule is general, and the bit passes as
at sales at auction whenever the sale closes or the hammer
falls.

Nichols vs. Ketcham; 19 Johnson, 83.

Cochran vs. Roundtree ; Stroth., 217.

18 Piekering, 407.

The only answer to the judieial sale is in the 4th replica-
tion, for there is no pretence that the 5th and 6th replications
are sustained by proof.

The 4th replication depends entirely upon the guestion ot
the notice of sale, whether it was good or bad. The original
notice is to be found on page 30 of the Record. The law
does not prescribe the form or language of a notice. Itis to
be in writing, (or print) and to be posted. There is no ob-
jection to this notice, only the substance otit. Now it it was
in fact and in effect a notice of a sale at Anderson’s, and so
received and read by the public, then it was a good notice.
There is proof that that notice took bidders to the place of
sale.  There is no pretence that bidders went to the Court
House. If not, then the notice did not mislead any one.
The object and sole object of notice is, that the property may
be sold with competition. ~We say it is a question of fact
whether there was or was not notice given of the sale, and
that the notice being proved shows notice was given, and
that the bidders went to the right place, and that no one was

P
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mislead ; and that if no one was mislead by the notice, ther
as a matter of law the notice was good.
McDonald vs. Cook ; 11 Miss., 632.
1

The rule of law, in all cases, is, that in construing a con-
tract, if there is conflict between writing and print, that the
writing is to govern, as it is supposed to express the agree-
ment of parties. Is it not so in anotice?  All are supposed
to know the law is this, as well as to know any other law.

The first instruction given for tbe plaintiff was erroneous,
for the reason that it exeludes from the jury the idea of any
defense under the judicial sale. It of course embraces the
plaintiff’s case if there was no defence, and should have been
qualified by stating if the proof was so and so, then they
would find for the defendant.

The second and third instructions given for plaintiff, are
not the law of this State, for the reason that the property
passed at the sale, and the title could not be divested after-
wards by notice of the defeet in the sale.

The court erred in moditying the defendant’s 2d instruc-
tion in italics, and giving the same so modified, for the
same reason.

The court erred in refusing to give defendant’s instruction
No. 1, for reasons already stated.



The covrt erred in refusing to give defendant’s insti actions
3and 6, for reasons herein stated. 1. The authorities
already cited show very clearly that the property passes
whenever it is stricken off to the purchaser, which clearly

" shows that the 3d instruction was improperly refused.

If the property passes on the sale, then surely it was im-
material whether Couse did or did not offer to pay the fee
bill after the sale. This instruction was the law of this case,
and should have been given.

The most that could be said is, the notice is merely irreg-
ular, and irregularities in Sheriff’s sale cannot be attacked
collaterally.

4 Gilman, 336.

It is the policy of the law to sustain judicial sales.

Benningfield vs. Reed, 8 B, Monro, 102.

A purchaser at a SherifP’s sale who refuses to pay for prop-
erty bought, is liable for the purchase money to the Sheriff.
Lamkin vs. Crawford; 9 Ala 153 ;

upén the ground that the title to the property passes
when struck off to purchaser.
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When one of two persons should sustain a loss, it should
fall on him to whom neglegence is imputable.

9 Wheaton, 648.

In this case Couse neglected and refused to pay a judg-
ment against him, his property was levied upon and sold to
pay his debt. Eads bought the property and paid his
money ; now if this suit is decided against him, he loses
the money he paid at Sheriff’s sale. and Couse gets the beu-
efit of it, as a reward for his neglecting to pay a judgment.

Again Eads ought to have had a new trial on the ground
of newly discovered evidence.
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SUPREME COURT OF ILLINOILS,

APRIL TERM THBEREOF, A. D. 1864.

JOHN EADS, Appellant,

Vs, Appeal from Knex.
ALFRED COUSE, Appellce.

BRIEF AND AUTHORITIES OF THE APPELLEE.

1,

This was an action of Zrover by the appellee vs. appellant for four
cribs of corn, but only three cribs.were claimed upon the trial. The de-
fendant below claimed the corn by virtne of a sale under a fee bell in a
suit of the appellee vs. appellant and wife, and a purchase by the appel-
lant, which was set up by plea. The plaintiff below by replications de-
ny a sufficient notice of sale by the sheriff, and deny that the sale was
legal for want of notice, and aver that the appellant had notice of the
defect in notice of sale bctoxehc paid the purchase money to sheriff, and
after the appellee had oftfered to pay the full amount of the jfee bill to
the sheriff, of which he also had notice betore he paid the money to sheriff.
The evidence shows that the notices posted were that the corn would be
sold at Zwo d7fe7‘ent places at the same hour about siw miles apart, at the
Court House in Knoxville, and at the residerce of S. Anderson, three-
fourths of a mile NW of Gilson.

L.

The statute ot thisstate provides that “No goods cr.chatitels shall be sold”
by virtue of any execution unless previous notice of such sale shall have
been given for at least ten days successively, by putting up written or
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printed notices thereof in three of the most public places in the county
where such sale is.to be, specifying the time and place of sale.
Rev. Stat. 1845, Sec. 29, p. 306.

JII.

This statute is not @ directory statute merely, bnt.absolutely declares
that the officer skall, not sell without such notice, or that the goods and
chattels shall not be sold, and makes no provision for damages in case
of sale withont such notice.

Miner vs. Natches, Smead & Marsh. Rep. Vol. 4, p. 630.

TV

The statute in relation to sale of real estate in this state is different in
this: it provides_for notice and also a penalty against the officer viola-
ting its provisions ; and also provides that -any irregularity in the sale
by the sheriff shall not affeet the sale unless.it appear that the purchaser
had notice.of such irregularity.

¢ Rev. Stat. 1845, Sec. 11, p. 302.

Vi

By the statute in-relation to sale of personal property the sale is void:
there can be no sale withont proper.notice to pass-title.

By the other section of the statute the sale isonly void with notice to
the purchaser of the irregularities. i

The provision that the sale of real estate should not be affected for
want of notice unless the purchaser had notice, implies that in the sale
of personal property they would be affected without notice. But put-
ting the strongest construction against us that can be put upon these
statutes, it would be affected with notice then. Wehave under our rep-
lications shown notice clearly after the sale and betore the money was
paid, and presumptively before sale.




WL

If a sheriff sell property under an Zizecution or fee bill without giv-
ing full notice as required by statute, the .sale will be illegal, and a pnr-
chaser who has notice of such irregularities betore lie parts with his mo-
ney, will acqnire no title by the sale.

Warring vs. Loomis, 4 Barb. Sup. Cl: R 484 L —
‘Inloe vs. Miles, 12S. & M. 1472,

Stewart vs. Croes ef al. 5 Gil. 444

Adamson et al. vs.. Cummms, 5 Eng 541 —
Addison vs. C'row, 5-Dana, 271. .

ITayden vs. Dun]op,3 Bibb, 216, ~~

Givan vs. Doe, 5 Black. 262,

Burroughs vs. Wright, 15 ‘Ver'mt. 619. —
ITammeth vs. Wyman, 9 Mass. 138, .-~

Davis vs. Maynard o 249,

Willilams vs. Amory, 14 Mass. 20. .-
Wellington vs. Gale, 13 Mass. 483. —
Jackson vs. Andernon 4 Wend. S

mw% / 29U F at,
e T A

A purchaser at.a sheriff sale who has not.paid the money, cannot pro-
tect himself against a prior claim of which he:had no notjce, or be con-
_sidered a bona fide purchaser.

,V|

Swayze vs. Burk, 12 Peters, 11

Bayley vs. I'remh, Pick. 586.

Catlin vs. J: ackson, 8 Johns. 520.

Warring vs. Loomis, 4 Barh. S. (. R. 484.

VIIT.

Where personal property is sold by an officer on exccution and the
property is not present at the sale; or where the statote requires-an ap-
praisement before sale on execution, and the property is not appraised ;
or where the statute requires an officer to make return of the writ, the
particular manner in which he served it, as is required in Massachnsetts,
upon the writ, and the officer fails to 1ake such return, or have property
appraised or present at the sale, the sale is vuid. All the above acts
are acts to be performed Dby the officer, or that hLe is bound to sce per-
formed, before he can sell the same, as he is required by our statute to



e & e e

4

give notiee of sale, although he may bave a.valid execution in his hands
issued upon a valid judgment.
Lawrence Syndic vs. Young, 1 La. Ann. R. 297,

Succession of Hilegshurg, 1 La. Ann. R. 340.
Shelden vs. Soper, 14 Johns. 353
United States vs. Slade, 2 Mason R. 71.

Warring vs. Loomis, 4 Barb. Sup. Ct. Rep. 484.

JEXOE

Inadequacy ot price is a good objection to a judicial sale if not made
legally and fairly in other respects.
Nesbith vs. Dallum, 7 Gill. & John's. 494.
Cooper vs. Galbraith, 3 Wash. C. C. 546.
Hansford vs. Barbour, 3 A. K. Marsh. 515.
Cowen vs. Stevens, 3 Harring. 494.

Cowgil vx, Cahoon, “ % 23.
X

There:is'no grounds for a new-trial on the ground of newly discoverec
evidence. The affidavit does notshow diligence, becanse the money was
paid by Ead’s and was inissue by the pleadings, and if Richmond knew
when the money was paid by Eads, Fads ought to have known that fact
of his own knowledge, and the money was paid to the sherift or his dep-
uty, and the fact was known by others besides Richmond; besides there
was evidence,upon that peint on the trial.

Crozier vs. Cooper, 141 141.
Schlencker ef al. vs. Risley, 3 Scam. 483.

XS

Notwithstanding it is the policy of the law to sustain judicial sales,
yet a defendant in Fwecution may take advantage of irregularities in
the sale between him and the purchaser with notice, when the question
of -title by-such saleiis directly in issue. Authorities above cited.

A. TYLER,
Attorney of Appellce.
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The People of the State of Illinois.
i |
TOTHE SHERVFE 0F_ <7~/ ___GOUNTY. GREETING:

State of Bllinals, |

Knox County-

WE COMMAND YOU TO SUMMON . . . . . o (T %
W e o *
P t STl
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found in your County, to nppear before the Circuit Court of smd County of Knox, on the first day of the next
se in Kuoxville, on the_ ¢ 2 £ ___Monday in the month of

with an endorsement of the time and manner of serving the same, on or before the first day of the
-

and make return of this writ, w

term of snid Courtto be heid as aforesaid.
Wirsess, Jonx 11, Lewis, Clerk of our said Court,
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STATE OF ILLINOIS.

SUPREME COURT,

APRIL TERM, A. D. 1864.

R

ALFRED COUSE))
|

Vs, (LTrover.

JOHN EADS, '

Abstract of Record.

This was an action of Trover brought by Couse vs. Eads,
on the 2d day of August, 1862, to recover for four cribs of
corn.

Narr. in usnal form.

1st Plea.—General issue. '

2d Plea.~—Property out of Plaintiff and in Defendant.

3d Plea.—John H. Lewis, clerk of circuit court of Knox
county, Ill., issued a fee bill under the sea] of said court, in
due form of law, upon a Judgment for costs before then ren-
dered in said court, in case of Couse vs. John Eads and
others, for §24 44-100, which fee bill was delivered to E. C.
Brott, sherift of Knox county, to execute, on 1st day of Jul ¥s
1862, which fee bill was by said sheriff, by J. C. Cover, his
deputy, on the 28(h day of July, 1862, levied upon the
goods and property deseribed in plaintiff’s declaration 3 and
afterwards, on Sth August, and before suit, said property
was, by virtue of said levy and fee bill, sold at public ven-
due in said county by _sg_i_q__s_llgl_:i_ﬁ',\vky Mchvmn, his deputy,
three cribs to John Eaus, dete andant, and a pare of” a crib to
Elkana Moore, they being the highest and best bidders ; and
said property was subject to sale, and the part of crib sold to
defendant. by Moore before suit; and on 10th day defend-
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ant, as purchaser, took the corn, as he had a right to do ;.
and this was the only finding, taking and converting in dec-
laration.

1st Replication to 8d Plea—Fee bill not issued and levied,
nor corn sold, and issue.

2d Replication.—Defendant did not have the right to take
the corn, and issue.

3d Replication. Property not liable to levy and sale at
time and issue.

4th Replication.—Sale was void becanse no proper notice
ot sale, and money not paid to officer by Eads until after the
money, by Couse or his agent, was offered to sheriff, and re-
fused, in payment of the fee bill in full, and before the prop-
erty or corn was moved byEads; of all of which said Eads had
notice before he paid the money to sheriff.

Demurrer to 4th replication, overruled.

Rejoinder to 4th replication.—“Legal notice was given of
sale, and defendant was not notified before he paid the
money for the corn that no legal notice of the sale was
given.” Issue.

5th Replication to 3d Plea.—%“At the time of issuing fee
bill, plaintiff was the owner in fee simple of lot No. 11,
block 23, in Yates City, in said county, and aunother lot in
said town, unincuinbered, and worth more than enough to
satisfy said fee bill; plaintiff did not reside on the same ;
that title to lot 11 was in plaintiff, on record in recorder’s
office ot Knox county, Ill., and lot 11 was worth fifty dollars ;
that sherift did not notify plaintiff or his attorney of issuing
said fee bill; the attorney resided in said county, and was
his attorney in the suit in which fee bill issued, and in an-
other suit, and in all matters as attorney at law, and was
specially authorized to pay said fee bill for plaintiff; was
known to the sheriff and defendant at the time of the sale,
aud before the money was paid by Eads in said sale ; that
lots were subject to levy and sale on fee bill; that defend-
ant had notice of said facts, before and at the time of the
payment of the money on said suit.”

6th Replication to 2d Plea.—That at date of fee bill plain-
tift was the owner in fee simple of N, E. 19, T. 11 N. R. 2
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E., and 23 acres off west end of east 38 acres of S. half of S,
W. qr. of'sec. 19, T. 11 N.'R. 3 E,, in said county ; did not
reside on same ; title was in him and on record at issuing of
fee bill, and was of sufficient value to satisfy fee bill over
and above all incumbrances thereon 5 Was not notified of fee
bili before it was levied ; real estate was liable to be sold on
fee bill; had an attorney at law in said county, known to
sheriff to be his attorney in his matters, and attorney specially
authorized to pay said fee bill ; that sheriff and defendant,
before money was paid to sheriff by defendant upon said sale
on said fee bill, had notice of the above facts.

General rejoinder, denying all allegations in plaintift ’s 5th
and 6th replications, and issue.

Judgment for plaintiff,

JUNE 5, 1863.

Bill of exceptions in 80 days; appeal prayed and allowed
on defendant filing good and sufficient bond with clerk, by
agreement, for $300, within 30 days.

Bill of exceptions.

Isaac Gullier, witness for plaintiff, testified that on 91st
August last, plaintiff said to defendant he wanted the corn
he took of his. Eads said he had sold it.

Samuel B. Anderson, sworn for plaintiff, said paper (bill
of sale in evidence) was signed by him; Eads cut the cribs
and let the corn out; Fox and Gay were with him; 843
bushels of corn in the four crivs ; taken by Eads in August,
1862; Eade there when commenced hauling ; somebody
took it all away; did not know all the men, supposed they
were his men; corn then worth 18 cents in the ear; they
were then buying corn in Gilson; some of the corn was
hauled another way; corn in cribs same as that described in
bill of sale to Couse ; no corn used out of cribs after I meas-
ured it until taken away, except what rats took.

Cross-ExAMINED.—On the 27th of August Couse lived
along the line of railroad from Peoria to Galesburg ; on that
date his family lived east of Illinois River, and still do, so
far as I know ; the corn was at my house.

Plaintiff otfered a bill of sale from Anderson to plaintiff,
dated 27th August, 1861, covering 843 bushels of corn in
cribs on Anderson’s farm.
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Here plaintiff rested his case.

Defendant offered in evidence, and read to the jury, a fee
bill, (with the return thereon) dated 1st day of July, 1862,
issued out of Knox circuit-court, in the case of Alfred Couse
vs. John Eads et al., for $24 44.100 ; sheriff’s return show-
ing a levy on the corn 28th July, 1862, and that he duly
advertised the same; and that on the Sth day of August,
1€62, he offered the same for sale at the house of S. B. An.
derson, by the bushel, and got no bids, and then offered it
by the crib; sold three cribs to Eads for $3 each, and balance
of a crib to Elkana Moore for one dollar, they being the
highest and best bids. Signed by the sheriff.

Plaintiff waived proof of judgment in which fee bill issued.

Defendant offered Geo. Pickerell as a witness: I suppose
I know the corn; I live at Gilson; it is one and a half miles
from Gilson to Anderson’s house; Pierce did the weighing
of the corn, and stored it at Gilson in my warehouse; his
weights were 709 bushels; when hauled, worth 13 cents in
ear; I was dealing in and knew the price of corn; worth
from 1 to 1 1-2 cents per bushel to haul it ; Gilson was the
market there for corn in that section ; brought there in
August, 1862 ; I bought the corn.

Woodford Pierce said : I weighed the corn ; it was brought
to Gilson and weighed Aug. 12th, 13th and 15th, 1862; I
weighed 709 bushels; thatis the corn sold by Eads; P.
Conner, Dan. Fox, John Fox, Wn. F. Gay, and two of the
Ogdens, hauled it.

Charles Ogden, sworn for defendant, said : I hanled this
corn three days from S. B. Anderson’s house ; Ido not
know of any corn being hauled anywhere else but to Gilson :
four teams hauled the first day, and I and Cornelius hauled
all that was hauled after first day ; there were three cribs
and a piece of a crib. o

Defendant rested his case.

P. H. Sanford, for plaintiff, testified, under defendant’s
protest, (*he witness looking at the sheriff’s notice of the
sale of the corn ) S. B. Anderson camo to my office and
spoke of the sale of the corn ; he brought this notice of' sale
to me; we.talked about it, and he advised with me, One
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sheriff, and asked him it he would reccive the money on the
fee bill vs. Couse, and said if so I would pay it. He said he
did not know—would see Craig, and sowcthing about seeing
Brott, the Sheriff, who was absent. This was after day of
sale in notice, and I think one day.

Cross-uxamiNep.—I did not call on McGowan on Sunday;
did not count out the money to him or take it from my
pocket, and never offered it afterwards; did not have gold
and silver ; had no authority from Couse; would have paid
it if MeGowan would have received it, even in gold and sil-
ver ; Anderson requested me to pay it for Couse ; I had no
authority from Couse ; at time I saw McGowan Tyler had
been to Chicago two or three wecks ; returned in two or
three days after.

Defendant objected to the giving of the evidence by San-
ford, and court overruled the objection and allowed the evi-
dence to go to the jury ; and defendant excepted.

Wm, McGowan, sworn for plaintiff, testified: This notice
shown witness is one ot the notices of sale (this is the origi-
nal notice on page 80) posted in sheriff’s office ; I made the
sale; I saw no notice of the sale until after the sale ; on the
morning of the sale Brott, the sheriff, came to me and told
me to go and make the sale; I was deputy sheriff. A day or
two afterwards 1 was passing Sanford’s office and called in,
and conversation came up as to the sale, and something was
said about the notice not being good, and I went to sheriff’s
office and saw this notice. We then talked, and I said I did
not know whether the notice was good or not. This was
one or two days after the sale, Sanford said they (but did
not say who) would pay “the fee bill ; I might lave said
could not do it, but don’t know; Brott was not at home
think I deferred doing anything until Brott came home; 1
talked with Tyler afterwards; I don’t recollect as he offered
to pay the money on the fee bill; I don’t know as I went to

see Ends before he paid the money as the sale for the corn ;
I don’t know as I went to see Eads and told himn about the
defect in the notice ; I told either Eads or Craig; my im-
pression is that I told Craig, and think then the money had

. i
Sunday, in August last, I went to McGowan’s office, deputy
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not been paid by Eads; Eads paid the money a day or two ~
after Sanford talked with me ; think money was not paid by
Eads till after Tyler got home; I can’t say Eads had notice
of the defect in the notice before he paid me the money; I
did not show the notice to Eads or any one; I cannot say I
talked with Eads, or Eads with Brott; I notified Eads or
Craig of defect in notice—can’t tell which.

Cross-exaMiNeD.—Did not talk to Craig or Eads as to
anything but defcet in notice ; can’t say anything was said
as to offer to pay the money.

Defendant objected to all of McGowau’s evidence at the
time. Overruled, and exception.

J. C. Cover: I was deputy sheriff in August, 1862 ; this
notice is one of the notices of sale; Tyler did not offer the
money to me on the fee bill; he said he would pay it; the
was the next day after he came home; I told him I counld
not take the money, and to go to McGowan ; I went to Eads
and told him there was some little defect in the notice, and
he better let the sale go—that I feared a law suit about it,
and that Tyler would pay the fee bill ; he said he would see
Craig; I don’t know whether the money was then paid by
Eads or not; Brott wus then at Galesburg ;.1 think I told
Eads what the defect in the notice was; he said nothing
about having paid the money. _

Cross-examiNeD.—I went to Eads the day Brott was at
Galesburg; had only one conversation ; Tyler returned two
or three days after the sale.

Objection to Cover’s evidence by defendant. Overruled,
and exception.

McGowan recalled by plaintiff: I know Tyler acted or
pretended to act for Couse, by hie coming to me. That is
all I know about it.

S. B. Anderson recalled by plaintiff: I was authorized to
pay taxes and fee bill for Couse, if it was necessary to pay
them before he came back.  This authority was given me at
time suit was disposed of in which fee bill issued. I author-
ized Sanford to pay fee bill the day after the sale.

Plaintiff offered in evidence notice ot sale, and defendant
objected. Objection overruled, and exception.

£
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Original notice of sale, certified by the Judge as an orig-
inal document.

The toregoing is all the ¢vidence.

At the request of plaintift the tollowing instructions were
given:

1. If the jury believe from the cvidence that the property
or corn in controversy was the properly of the-plaintiff at the
time of the commencement of this suit, and was taken by
the defendant, and that the plaintiff made a demand for the
same, before the commencement of this suit, of said defend-
ant, and the defendant neglected or refused to deliver the
corn to plaintiff; or had converted the same to his own use,
(the jury will find for the plaintiff the value of the corn.

(2. It the jury believe from the evidence that the sheriff
who sold the corn in question in this suit upon the fee bill
in evidence, failed to give previous notice of such sale for at
least ten days successively, by posting up written or printed
notices thereof in three of the most public places in the

) county, where such sale was to be made, specifying the time

and place where such corn was to be sold, and that the de-
fendant, before he paid the money to the sheriff on said sale,
had notice of such failure to give such notice, then the jury
| will consider the sale under the fee bill invalid.

3. If the jury believe from the evidence that one or two of
the three notices posted by the sheriff for the sale of the
corn in question of said fee bill, stated that the sale of the
corn would be at the residence of S. Anderson, 3-4 mile N.
W. of Gilson, and at the front door of the Court House, in
Knoxville, atthe same time, such notice would not be a
legal notice of the place of sale; and if the jury further be-
lieve from the evidence that the plaintiff Couse, by P. H.
Sanford or Aaron Tyler, offered to pay the fee bill in full to
the sheriff or his deputy, before the money was paid by the

: "szud Eads on such sale, and that said defendant Eads had

notice ot these facts before he paid the money on such sale
under said fee bill, then tliejury will find such sale under
gaid fee bill invalid. And it they lLelieve, further, from the
evidence, that the property was the plaintiff’s at the time of
the commencewment of this suit, and was taken by defendant, .
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Given.

Refused.
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and he refused to deliver it to plaintiff upon demand made
on him for the same before the commencement of this suit,
the jury will find the defendant guilty, and asscss the dam-
(ages at the value of the corn proven at the time it was taken.
To the giving of said instructions, defendant at the time of
giving the same excepted.
At request of defendant tbe following instructions were
given, the words in italics being a modification by the court ;
2. The jury is instructed that irregularity on the part of
the sheriff in advertising property for sale under an execu-
tion or fee bill, will not invalidate the sale so as to effect the
{ title to the property in the hands of the purchaser; “fut if
no legal notice of the sale is given, and the purchaser has no-
tice of such fact before paying the purchase moncy thereon, the
| sale is invalid.” : ;
(4. The jury is instructed that the fact that the corn sold for

Jless than its value, is not a matter for the jury to consider in

determining the right of the plaintiff to recover in this action.

5. The jury is instructed that the return of the sheriff eu-
jdorsed on the back of the fee bill shown in avidence is
(prima facia of the facts stated in the return.

The defendant asked the court to give instructions 1, 3 and

6, in the following words :

(1. The jury is instrncted that the notice of the sale of the
j corn proved in evidence, is a valid and legal notice of such
sale at the house of S. Anderson.

3. The jury is instructed that the law is that the title passes
to the purchaser of personal property at a sheriff’s sale
whenever the property is stricken off to the purchaser, un-
less the purchaser refuses payment; and the fact that the
1 shenff said to the defendant in this suit that he could pay
any time for the corn, and payment was delayed, did not
prevent the title from passing; and it the sheriff gave timne
for payment the title would pass to the purchaser, and the
sheriff would be liable for the amount of the bid.

[ 6. The jury is instructed that the offer of Couse, or any

one for him to pay to the sherift the amount of the fee bill
after the property was sold, is immaterial in this controversy,
even though the jury believe from the evidencs that Eads
had notice before he paid the amonnt of his bid, and after
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| the sale, of such offer to pay, and of the contents of the no-
tice of' sale; that the offer to pay the fee bill, or any defect
in the notice of sale, or both, would not defeat the sale and
prevent the title to the corn from passing to the purchaser,
unless the purchaser knew, before the sale, of such a defect
lin the notice as would nake the notice void.
The court refused to give instructions 1, 3 and 6, and de-
fendant excepted.
Motion for new trial, because
1. Judgment against the law and evidence.
2. Court erred in refusing instructions asked by defend-
ant,

baGe
R

3. The court erred in giving instructions asked by plain-
tiff. :

4. The verdict is against instructions given.

5. On the ground of newly discovered evidence.

— Detendant filed affidavit in support of motion on newly
()95 discovered evidence.

If new trial is granted, can prove by Lineus Richmond
that Richmond was present at and knows the time when
the conversation testified to by J. C. Cover took place; and
from information derived from Richmond since the trial,
prove by him that at the time of said conversation defendant
had paid for the corn so bid off by him ; and that defendant
bad no knowledge, or belief, or information that he could
make such proof by said Richmond until after this case was
submitted to the jury and the verdict given, and defendant
knows of no other witness by whom the same fact can be
proven.

z6 _ Motion overruled and judgment on the verdict, and excep-
tion by defendant.

(7 Appeal bond filed July 3, 1862.
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. Errors Assigned on the Record. ' %
1. The court erred in relusing a new trial. i , }
2. The judgment is against law and evidence. :
8. The court erred in refusing instructions asked by the,
defendant. F T !
4. The court erred in giving instructions asked by plain-
tiff), and in allowing improper evidence.
6. The verdict is against instructions given.
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SUPREME COURT OF ILLINOIS

THIRD GRAND DIVISION,

APRIL TERM THBEREOTF, .A. D. 1864.

JOHN EADS, Appellant,

VS. Appeal from Knex.
ALFRED COUSE, Appellee.

BRIEF AND AUTHORITIES OF THE APPELLEE,

i

This was an action of Zrover by the appellee vs. appellant for four
cribs of corn, but only three cribs were claimed upon the trial. The.de-
fendant below claimed the corn by virtne of a sale under a fee b2 in a
suit of the appellee vs. appellant and wife, and a purchase by the appel-
lant, which was set up by plea. The plaintiff below by replications de-
ny a suflicient notice of sale by the sheriff, and deny that the sale was
legal for want of notice, and aver that the appellant;had notice of the
defect in notice of sale before he paid the purchase money to sheriff, and
after the appellee had offered to pay the full amount of the fes bill to
the sheriff, of which he also had notice before he paid the money to sheriff.
The evidence shows that the notices posted were that the corn would be
sold at two different places at the same hour about six miles apart, at the
CourtHouse in Knoxville, and at the residerce of S. Anderson, three-
fourths of a mile NW of Gilson.

ST

The statute of thisstate provides that “No goods or chattels shall be sold
by virtue of any execution unless previous notice of such sale shall have
been given for at least ten days successively, by putting up written or
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printed notices thereof in three of the most.public.places in the county
where such sale is.to be, specifying the time and place of sale.
Rev. .Stat. 1845, Sac. 29, p. 306.

IIT.

This statute is not.a directory statute snerely, but absolutely declares
that the officer shall not sell without such notics, or that the goods and
chattels shall not be sold, and makes no pravision for damages in case

ot sale withont.such notice.
Mijner vs. Natches, Smead & Marsh. Rep. Vol. 4, p. 630.

SV

The statute-in relation to sale of real estate in this state is different in
this : it provides for notice and also.a penalty against the officer viola-
ting its pravisions ; and also provides that -any irregularity in the sale
by the sheriff shall not affect the sale unless.it appear that the purchaser
had notice. of such irregularity.

Rev. Stat. 1845, See. 11, p. 302.

A

By the statute in relation to sale of personal property the sale is void:
there can be no sale without proper notiee to pass title.

By the other section of the statute the sale is only void with notice to
the purchaser of the irregularities.

The provision that the sale.of xeal estate should not be affected for
want of notice unless the purchaser had notice, implies that in the sale
of personal property they would be affected without notice, But put-
ting the strongest construction against.us that can be put upon these
statutes, it would be affected with notice then. 'Wehave under our rep-
lications shown notice clearly after the sale and before the money was
paid, and presumptively before sale.
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Vi.

It a sheriff sell property under an Zzecution or jfee bill without giv-
ing full notice as required by statute, the sale will be illegal, and a pur-
chaser who has notice of such irregularities betore he parts ywith his mo-
ney, will acquire no title by the sale.

Warring vs. Loomis, 4 Barb. Sup. Ct. R. 484.
Enloe vs. Miles, 12.8. & M. 147.

Stewart vs. Croes et al. 5 Gil. 444
Adamson ¢t al, vs..Cummins, 5 Eng. 541.
Addison vs. Crow, 5 Dana, 271.

Hayden vs. Dunlop, 3 Bibb, 216.

Givan vs. Doe, 5:Black. 262,

Burroughs vs. Wright, 15 Ver'mt. 619.
Hammeth vs. Wyman, 9 Mass. 138.

Davis vs. Maynard s 249,
.Wilhams vs. Amory, 14 Mass. 20.
Wellington vs. Gale, 13 Mass. 483.
Jackson v //aneraon 4 Wend. 83.

%4/7&/ UK /7&’7 /
i

A purchaser at.a sheriff sale who has not.paid themoney, cannot pro-
tect himself against a prior claim of which he had no notice,.or be.can-
sidered a bona fide purchaser.

Swayze vs. Burk, 12 Peters, 11

anuy VS. I'ru)ch 2 Pick, 586,

Catlin vs. Jac]\son 8 Johns. 520,
Warring vs. Loomh 4 Barb. S, C. R. 484,

VIIT.

Where personal property is sold by an officer on execution and the
property is not present at the sale ; or where the statute requires an ap-
praisement before sale on execution, and the property is not appraised ;
or where the statute requires an officer to make return of the writ, the
particular manner in which he served it, as is required in Massachusetts,
upon the writ, and the officer fails to ake such return, or have property
appraised or present at the sale, the sale is vuid. All the above gets
are acts to be performed Dby the officer, or that e is bound to see per-
formed, before he can sell the samc, as he is required by our statute to




d

give notiee of sale, althongh he may have a valid execution in his hands
issued upon a valid judgment,

Lawrence Syndic vs. Young, 1 La. Ann. R. 297,
Succession of Hilegsburg, 1 La. Ann. R. 340,
Shelden vs. Soper, 14 Johns. 353,

United States vs. Slade, 2 Mason R. 71.
Warring vs. Loomis, 4 Barb. Sup. Ct. Rep. 484.

L2

Inadequacy of price is a good objection to a judicial sale if not made
legally and fairly in other respects.

Nesbith vs. Dallum, 7 Gill. & John’s. 494,
Cooper vs. Galbraith, 3 Wash. C. C. 546.
Hansford vs. Barbour, 3 A. K. Marsh. 515.
‘Cowen vs. Stevens, 3 Harring. 494,

Cowgil vs. Cahoon, ¢ & 23,

NG

There is no grounds for a new trial on the ground of newly discoverec
evidence. The affidavit does not show diligence, because the money was
paid by Ead’s and was inissue by the pleadings, and if Richmond knew
when the money was paid by Eads, Eads ought to have known that fact
of his own knowledge, and the money was paid to the sheriff or his dep-
uty, and the fact was known by others besides Richmond ; besides there
was evidence upon that point on the trial.

Crozier vs. Cooper, 14111, 141,
Schlencker ef al. vs. Risley, 3 Scam. 483,

L

Notwithstanding it is the policy of the law to sustain judicial sales,
yet a defendant in  Ewecution may take advantage of irregularities in
the sale between him and the purchaser with notice, when the question
of title by such sale is directly in issue. Authorities above cited.

A. TYLER,
Attorney of Appelice.
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