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JOSEPH W. PECK. ]
VS, }
J

JOHN LEDWIDGI.
BRIEF.

1st Point; plaintiff in error was not bound to repair, there being no covenant to that effect
in the lease. ‘Taylor, Landlord & Tennant, sec. ¢/ /
e

oA S A

e, aQy S d A T P
et RS B g T8LT - il PSS £ 8

2d. Point; the plaintiff was at all events entitled to rent for the mill while she was lying
still and undergoing repairs. 18, Ves. 115; 5 Bing. N. C. 501; 15th Ohia R. 412.

3
[ N

3d. Point; the court gave improper instructions to the jury.

&

SILAS L. BRYAN, Awy.
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ABNTRACT.
I 5 O 5 PSSR S S, 2 xR TS SO,
JOSEPH W. PECK, ) APPELLANT.

VS, - Error 1o Marioxn Counry.
JOHN LEDWIDGE. § Arprniee.

Lepwmge the Plaintiff below filed his account with Marshall a Justice of the Peace. Account for repair-
ing Mill, One hundred and sixty dollars ($160). Credit by Rent of Mill, Ninety-five dollars (895;) Bal-
ance claimed Sixty-five dollars ($65.)

Summons issued in usual form Peck defendant below files his Account for Rent of Mill three months and
twenty-three days at Forty-one dollars and sixty-six cents ($41 66) per month. $156 91.

* Trial and Judgement for the Defendant below against Plaintiff for costs upon the ground that the Court
could not render Judgement fee $156 91 amount of Defendants claim. Caused Appeal by Ledwidge plain-
tiff below. Defendant below on the trial admited that the Plaintiff had expended in repairing Mill, 8157 16.

It was admitted by Plaintiff that he had occupied the Mill of Defendant for three months and twenty-three
days under the Lease and then surrendered the key and permission to Defendant—that ten weeks of the time
the Mill was running and the remainder was being repaired.

The plaintiff below then called Silas L. Bryan as a witness who testified; that Ledwidge called on him in
the fore part of the winter of '59 and 60 and informed witness that some part of the Boiler in the Mill had
given away and that the Mill would have to stand still till repaired—that it would cost some thirty dollars to
repair it. He wished to know of witness if he shonld make the repair at the expense of Mr. Peck. Witness
stated to him that the Lease had been written by his partner Mr. Scheaffer and that he did not know whether
Mr. Peck was bound to repair or not, but that Plairtiff should repair the boiler and that Mr. Peck would be
down from Chicago soon and that if he was bound in the Lease to repair the mill he would pay him for the
repair or deduct it from his rent, but that if he was not bound by the lease to repair, he would not pay for
the repairs. Witness and his partner acted as the agents of Mr. Peck in leasing the Mill and drawing the lease.
That Mr. Schaeffer drew up the lease and witness could not tell whether Mr. Peck was bound to repair or not
but gave it as his opinion to Ledwidge that Peck was not bonnd to repair, but that Peck would be down soon
and they could settle it, and told Ledwidge he could do the repairs.

Crawford Hardeastle testified 1 He was a mechanie, the breakage on the boiler was not the fault of Led-
widge. Witness worked in repairing Mill for Plaintiff, weather was cold and disagreeable. Witness was
working on Mill and Peck the Defendant come round once or twice or several times while he was in Salem,
and remarked to or told him to make a good Job of work; one of the times Peck told him to put in the valve
which he would not have done but for Peck’s order, he was at the Mill.

The Plaintiff rested his case.

Defendant then read the Lease between the parties without objection.

Lease in the usual form for twelve months.  Plaintiff agreed to pay- five handred dollars for the use of the
Mill the twelve months.  Rent to be paid quarterly at the end of each quarter and upon a failure to pay rent
Agent had right to take possession of the Mill.

Plaintiff covenanted to deliver up the Mill at the end of the term in as good condition and repair (reason-
able wear and unavoidable accident excepted, ) peacebles &c. Covenant not to commit, waste de.

Defendant then closed his case,

The Court then instructed the Jury for the Plaintiff as follows :

1st, That if the Jury believe from the evidence that the Plaintiff done the repairs to the Mill at the instance
and by the anthority of Peck or his Agent, the plaintiff is entitled to recover for the same what the repairs
were reasonably worth.

2nd, That if the Jury shall find from all the evidence and circumstances proved in the case, that the repairs
were ynade by authority of the Defendant Peck or his Agent Bryan as a matter of contract then he is entitled
to recover.

8rd, That if the Jury find from the evidence, that Peck was about the Mill while the repairs were being made
and gave directions as to how the work should be done, this is a fact which may be considered by the Jury
and if they find from a view of all the evidence that the work was done by authority of Peck or Brvan as a
matter of contract the Plantiff should recover.

4th, Thatif the Jury believe from the evidence that there was either an express or implied agreement of Peck
or his Agent to pay the Plaintiff for their repairs, you should find for him the value of said repairs.

5th, That if the accident to the mill was unavoidable then the plaintiff was not to repair, and if he did
repair at the instance of the defendant or his agents, then the plaintiff is entitled to recover the giving of each
of the said instructions to the Jury, the defendant by his counsel at the time excepted and prayed that this his
bill of excepticns should be made a part of the record.

The court, at the instance of the defendant’s counsel, instructed the jury.

1st, That if there was a written lease or contract between the parties in reference to the renting of the
mill and that defendant Peck did not in such lease or contract agree to keep the mill in repair, then he was
not veliable for any amount that the plaintiff may have expended in repairing the mill—to which the
conrt added these words, ‘‘unless the jury believed from the evidence a subsequent agreement to pay for the
repairs was made by defendant’’ to the making of which addition by the court defendant at the time exceptéd -
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. 2d. That iu law Peck the defendant in this action was not bound to keep the mill in repair while it was
occupied by the plaintiff, and unless the plaintiff can show a contract to repair on the part of Peck the jury
must find the issue in the case for the defendant.

3d. 'That if under the proof the jury believe the plaintiff cannot recover for the work in repairing the mill
and the proof shows that the defendant’s claim for rent is more than one hundred dollars then the jury
must find for the defendant a verdict for costs simply against the plaintiff, but if the defendent’s claim should
from the proof turn out to be less than one hundred dollars, the jury should find for the defendant such amount
not exceeding one hundred dollars as the proof may show. ‘

4th. That Peck the defendant could not make himself liable to the plaintiff for work done by his plain-
tiff’s hands on the mill by simply saying to them to make a good job, and that in order to make Peck liable
to the plaintiff there must have been such an understanding on the part of Peck as amounted to acontract to
pay, either pay plaintiff or the hands for the work done.

5th. That plaintiff was liable for the whole time he occupied the mill, and that he is not entitled to any
abatement from the rent, unless he has shown by the proof that the defendant expressly agreed that the plain-
tiff should not be liable for the rent while the mill was undergoing repairs, to which instruction the court
added this qualification: *“Unless the jury believe that defendant is liable for the repairs by contract subse-
quent to the lease,”” to which modification the defendant at the time excepted.

6th. That if the plaintiff nndertook the repairs by a conditional authority from Bryan agent that the defend-
ant would pay for the same provided he was bound to do so by the terms of the written lease between the
parties, then he can recover only by the terms of such written lease and is bound by the terms of such writ-
ten lease. i

Tth. That if the mill became out of repairs while in the hands of the plaintiff, and the terms of the lease
required him to surrender the mill in as good repaivas when he received it. It was his duty to put the mill
in repair betore surrendering it. :

Which seventh and last instruction asked by the defendant, the court refused and wrote thereon abstract
law and refused, to which refusal the defendant at the time excepted.

The jury retired and then brought in a verdict for sixty-five dollars for the plaintiff.

Defendant entered wotion for new trial, motion overruled and Judge entered on verdict and defendant
at the thme excepted and prayed an appeal &e.

MOEL R A RER S W aSe Hdw W E-CN e
Ist. That court below give the jury improper instructions for the plaintiff, &e.
24, The court erred in refusing and modifying proper instructions for the defendent.
Sl That the court sordd in ovorraling defendant’s motion for now trial.

SILAS L. BRYAN, Atty,
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JOSEPH W. PECK, } Arreriant.

VS, Ezgror to Mariox Covsry.
JOHN LEDWIDGE. Y Arrriies.

Levwinee the Plaintifi below filed his sccount with Marshall a Justice of the Peace. Account for repair-
ing Mill, One bundred and sixty dollars (8160). Credit oy Rent of Mill, Ninety-five dollars (895;) Bal-
ance claimed Sixty-five dollars (865.)

Summons issued in usual form Peck defendant below files his Account for Rent of Mill three months and
twenty-three days at Forty-one dollars and sixty-six cents (841 66) per mouth. $156 91. :

Trial and Judgement for the Defendant below against Plaintiff for costs upon the ground that the Court
could not render Judgement fee $156 91 amount of Defendants claim. Caused Appeal by Ledwidge plain-
tiff below. Defendant below on the trial admited that the Plaintiff had expended in repairing Mill, 8157 16.

It was admitted by Plaintiff that he had occupied the Mill of Defendant for three months and twenty-three
days under the Lease and then surrendered the key and permission to Defendant—that ten weeks of the time
the Mill was ranning and the remainder was being repaired.

The plaintiff below then called Silas L. Bryan as a witness who testified, that Ledwidge called on him in
the fore part of the winter of *59 and '60 and informed witness that some part of the Boiler in the Mill had
given away and that the Mill would have to stand still till repaired—that it would cost some thirty dollars to
repair it. He wished to know of witness if he should make the repair at the expense of Mr. Peck. Witness
stated to him that the Lease had been written by his partner Mr. Scheaffer and that he did not know whether
Mr. Peck was bound to repair or not, but that Plaintiff shoald repair the boiler and that Mr. Peck weuld be
down from Chicago soon and that if he was bound in the Lease to repair the mill he would pay him for the
repair or deduct it from his rent, but that if he was not bound by the lease to repair, he would not pay for
the repairs. Witness and his partner acted as the agents of Mr. Peck in leasing the Mill and drawing the lease.
That Mr. Schaeffer drew up the lease and witness could not tell whether Mr. Peck was bound to repair or not
bat gave it as his opinion to Ledwidge that Peck was not bound to repair, but that Peck would be down soon
sad they could settle it, and told Ledwidge he could do the repairs.

Crawford Hardeastle testified : He was a mechanic, the breakage on the boiler was not the fault of Led-
widge. Witness worked in repairing Mill for Plaintiff, weather was cold and disagreeable. Witness was
working on Mill and Peck the Defendant come round onee or twice or several times while he was in Salem,
and remarked to or told him to make a good Job of work ; one of the times Peck told him to put in the valve
which he would not have done but for Peck’s order, he was at the Mill.

The Plaintiff rested his case.

Defendant then read the Lease between the parties without abjection.

Lease in the usual form for twelve months.  Plaintift agreed to pay five hundred dollars for the use of the
Mill the twelve months. Rent to be paid quarterly at the end of each quarter and upon a failare to pay rent

"Agent had right to take possession of the Mill.

Plaintiff covenanted to deliver up the Mill at the end of the term in as good condition and repair (reasou-
able wear and unavoidable accident excepted, ) peacebles &c. Covenant not to commit, waste d&c.

Defendant then elosed his case, ]

The Court then instrueted the Jury for the Plaintiff as follows -

Ist, That if the Jury believe from the evidence that the Plaintiff done the repairs to the Mill at the instance
and by the authority of Peck or his Agent, the plaintiff is entitled to recover for the same what the repairs
were reasonably worth. :

2nd, That if the Jury shall find from all the evidence and circumstances proved in the case, that the repairs
were made by authority of the Defendant Peck or his Agent Bryan as a matter of contract then he is entitled
to recover.

3rd, Thatif the Jury find from the evidence, that Peck was about the Mill while the repairs were being made
and gave directions as to how the work should be done, this is a fact which may be considered by the Jury

“and if they find from a view of all the evidence that the work was done by authority of Peck or Bryan as s

matter of contract the Plantiff should recover. .

4th, Thatif the Jury believe from the evidence that there was either au express or implied agreement of Peck
or his Agent to pay the Plaintiff for their repairs, you should find for him the value of said repairs.

5th, That if the accident to the mill was unavoidable then the plaintiff was not to repair, and if he did
repair at the instance of the defendant or his agents, then the plaintiff is entitled to recover the giving of each
of the said instruetions to the Jury, the defendant by his counsel at the time excepted and praved that this his
bill of exceptiens should be made a part of the record,

The court, at the iustance of the defendant’s conusel, instructel the jory.

Ist, That if there was a written lease oz contract between the parties in reference to the renting of the
mill and that defendant Peck did not in suel lease or contract agree to keep the wmill in repair, then he was
not reliable for any amount that the plaintiff way have expended in repairing the mill—to which the
conrt added these words, “‘unless the jury believed from the evidence a subsequent agreemeut to pay for the
repairs was made by defendant’” to the making of which addition by the court defgndant at the time excepted‘
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2d. That in law Peck the defendant in this sction was not bound to keep the mill in rvepair while it was
oecupied by the plaintiff, and unless the plaintiff can show & contract to repair on the part of Peck the jury
must find the issue in the case for the defendant.

3d. That if under the proof the jury believe the plaintiff cannot recover for the work in repairing the mill
and the proof shows that the defendant’s elaim for rent is more than one hundred dollars then the jury
mnst find for the defendant a verdict for costs simply against the plaintiff, but if the defendent’s claim should
from the proof turn out to be less than one hundred dollars, the jury should find for the defendant such amount
not exceeding one hundred dollars as the proof may show.

4th. That Peck the defendant could not make himself liable to the plaintiff for work done by his plain-
tiff’s hands on the mill by simply saying to them to make a good job, and that in order to make Peck liable
to the plaintiff there must have been such an understanding on the part of Peck as amounted to acontract to
pay, either pay plaintiff'or the hands for the work done.

5th.” "That plaintiff was liable for the whole time he occupied the mjll, and that he is not entitled to any
abatement from the rent, unless he has shown by the proof that the defendant expressly agreed that the plain-
tiff should not be liable for the rent while the mill was undergoing repairs, to which instruction the court
added this qualification :  *“Unless the jury believe that defendant is liable for the repairs by contract subse-
Guent to the lease,” to which modification the defendaunt at the time excepted.

6th. That if the plaintiff undertook the repairs by a conditional authority from Bryan agent that the defend-
ant wonld pay for the same provided he was bound to do so by the terms of the written lease between the
parties, then he can recover only by the terms of snch written lease and is bound by the terms of such writ-
ten lease. s 3

Tth. “That if the mill became out of repairs while in the hands of the plaintiff, and the terms -of the lease
remired him to surrender the mill in as good repair as when, he received it. It was his duty to put the mill
in repair before surrendering it. :

W hich seventh and last instruetion agked by the defendant, the court refused and wrote thereon abstract
law and refused, to which refusal the defendant at the time excepted.

The jury retired and then bronght in a verdiet for sixty-five dollars for the plaintiff.

Defendant entered motion for new trial, motion overruled and Judge entered on verdict and defendant
at the time excepted and prayed an appeal &e.

HOBR OR 4D AR S BN L 3 T 5 W Eph b 2
Ist. ‘That court below give the jury improper instructions for the plaiutiff, &e.
2d.  ‘The court erved in, refnsfng and wmodifying proper instructions for the defendant.
24, That the court erred in overraling defendant’s motion for new trial.

SILAS L. BRYAN, Atty,
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