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SUPREME COURT OF ILLINOIS

THIRD GRAND DIVISION,

k]

APRIL TERM, 1861, AT OTTAVVA.

JOSEPH STOCKHAM
vs.

WILLIAM MUNSON. )

ENOCH STOCKHAM axp. 3
|
i—]y’r)'or to DeKalb.

ABSTRACT OF THE RECORD.

Assumpsit by Munson against the Stockhams. The declara-
tion, filed Feb’y. 28, 1859, contains one count on a promissory
note dated October 13, 1856, payable “on or before one year

from the date thereof w1th interest at the rate of thirty-six per
cent. per annum.’

- March 24, 1859, defendants pleaded, 1st, non-assmﬁpsz't; 2d,
usury, as a full defence.

September 26, 1859, plaintiff joined issue on the first plea;
and at February Term, 1860, a demurrer to the second plea was
sustained. Thereupon defendants asked leave to amend their
second plea, which was denied, and defendants excepted. The
general issue was tried by the court—jury waived.

The Dbill of exceptions taken at the trial shows, that the plain-
tiff read in evidence a note as follows:

200. On or before one year from this date we or either of
us promise to pay to William Munson or bearer the sum of two
hundred dollars, the interest to be thirty-six per cent. per annum,
Victor, October 13th 1856, for money loaned in coin.

ExocE StockHAM.
JOSEPH STOCKHAM.

This was all the evidence in the case.

The court found for plaintiff, and assessed his damages at
$440, “being the amount of the note and interest herein,” (page



2

PacrorRec. 11) 5 to which finding defendants then and there excepted.

11

There was a motion for a new trial overruled, and defendants
excepted; and judgment was given against defendants for $440
and costs,

POINTS MADE BY PLAINTIFF IN ERROR.

Ist. In this case, the usury appearing by the plaintiff’s own
pleading and evidence, it was not necessary for the defendant to
plead the Statute. * That which appears need not be pleaded
or averred,”

Dysart vs. Logan, 2 J. J. Marshall's Ky. R. 428,

Mattock vs. Mallory, 19 Ala. 694.
{ Plinney vs, Baldwin, 16 Illinois, 108.)

* Cessante ratione legis, cessat ipsa lex,” The reason for the
rule requiring usury to be pleaded is, that the plaintiff may be
apprised of the defense; but when the usury appears by the
plaintiff’s declaration and proof, the reason for the rule fails,

2d. Courts will not enforce that part of a contract which is
in violation of any statute or any rule of common law. Section
3 of the statute of 1845, which governs this case, prokibits the
receiving of any greater interest than six per cent. (See Nich-
ols vs. Stewart, 21 I11. 106.)

3d. The parties having reserved interest at an unlawful rate,
it is the same as if they had not fixed upon any rate at all, and
in such case the law fixes the rate of interest at six per cent.
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PacrorRec. 11) 5 to which finding defendants then and there excepted.

11

There was a motion for a new trial overruled, and defendants
excepted; and judgment was given against defendants for $440
and costs,

POINTS MADE BY PLAINTIFF IN ERROR.

Ist. In this case, the usury appearing by the plaintiff’s own
pleading and evidence, it was not necessary for the defendant to
plead the Statute. * That which appears need not be pleaded
or averred,”

Dysart vs. Logan, 2 J. J. Marshall's Ky. R. 428,

Mattock vs. Mallory, 19 Ala. 694.
{ Plinney vs, Baldwin, 16 Illinois, 108.)

* Cessante ratione legis, cessat ipsa lex,” The reason for the
rule requiring usury to be pleaded is, that the plaintiff may be
apprised of the defense; but when the usury appears by the
plaintiff’s declaration and proof, the reason for the rule fails,

2d. Courts will not enforce that part of a contract which is
in violation of any statute or any rule of common law. Section
3 of the statute of 1845, which governs this case, prokibits the
receiving of any greater interest than six per cent. (See Nich-
ols vs. Stewart, 21 I11. 106.)

3d. The parties having reserved interest at an unlawful rate,
it is the same as if they had not fixed upon any rate at all, and
in such case the law fixes the rate of interest at six per cent.
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SUPREME COURT OF ILLINOS,

THIRD GRAND DIVISION,

APRIL TERM THEREOTF, A. D. 1882

ENOCH STOCKIIAN et al. )
8. v~ [orror to De Kalb.
WILLIAM MUNSON. S

POINTS AND ARGUMENT EOR DEFENDANT IN ERROR.

We shall confine ourselves to the points made by the plaintiffs in
error.

I

The 2d plea below was usury. A demurrer was interposed and sus-
tained, and there is no complaint made on that score. But it is insisted,
that having asked leave to amend their second plea afterwards, whiclh
the Court below refused, that this is error. We say nay.

Upon this point, the case of Lansiny vs. Birge, 2 Scam. 375, is deci-
sive. In that case the Court decided, that where a demurrer to a plea is
sustained, the defendant cannot amend his plea as a matter of right.
The application for leave to amend is addressed to the sound discretion
of the Court, and their decision upon it cannot be assigned for error.

Fully sustaining the same rule, we cite the following case:
Phillips v. Dana, 1 Scam. 498.

So the refusal of the Court to permit additional pleas to be filed, can-
not be assigned for error.
Bryant ¢t al. v. Dana, 3 Gilm. 349,

So the refusal to set aside a default and permit a party to plead, can-
not be assigned for error.
Garner v Grenshaw, 1 Scam. 144
Gillet ¢. Stone, 1 Scam. 543,



11,

It is insisted further, by the other side, that usury appearing by the
plaintiff’s own declaration and note offered in evidence under the gen-
eral issue, it was not necessary for the defendant to plead the statute of
usury, and two cases are relied upon to sustain this position.

In the fivst, Dysart v. Logan, 2 J. J. Marshall Rep. 428, the Court
held, ¢ that which appears, need not be pleaded or averred. The Court
was as much bound to notice the usury, as if it had been averred by the
most formal plea,” the declaration showing that the note described was
for a greater rate of interest than that allowed Dby the statute of Ken-
tucky. This judgment was rendered upon default of a plea.

In the second case cited, Matlock v. Mallory, 19 Ala. 694, the Court
held that, where the contract on its face shows that more than the le-
gal rate of interest is reserved for forbearance, the declaration is demur-
rable,” and quotes the case in 2 J. J. Marshall, 428, as authority. This
was raised upon a demurrer to the declaration, and the demurrer was
sustained in the Court below, and aftirmed in the Supreme Court.

The one other case cited Ly the other side, Phinney . Baldwin, 16
Ills. 108, we will not discuss, for it is clearly not in point.

111,

It is claimed again, that our statute of 1843, which we admit also
governs the case at bar, forbids the receiving of any greater inferest than
six per cent., and that Courts will not enforce that part of a contract
which is in violation of any statute or rule of the common law, and the
case of Nichols vs. Stewart, 21 1lls. 106, is cited to maintain this point.

This case is not in point. In that case, the plea of usury professed to
answer the whole count, while it only answered so much of it as claimed
to recover more than the legal rate of interest, and this Court held the
plea bad, on the ground that no penalty was attached to a usurious tran-
saction by our statute, which is unlike the English usury laws, which
forfeit the whole amount of the contract tainted with the usury ; that by
our statute the contract was merely modified so 7kat. if the defendanl
shall insist upon it, no matter what the terms of the contract may be, he
shall only be bound to pay the principal sum and legal interest.”

But we ask, how shall he “insist upon it 7 Plainly by no other
means than as the statute itself provides, and as this Court has on
many occasions decided, by a special plea of usury.

The statute of 1845, which both sides hold to govern this case, (the
act of 1849 ouly changing the former act in reference to the rate of jn-
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terest,) provides, “in the trial of any action wherein it shall appear by
she pleadings, that the fact of usury shall be put in issue, it shall be law-
ful for the debtor,” &c. See law of 1845.

Scates’ Statutes, page 599, § 7.

Who can claim else, in the face of this section, than that nsury must
be specially plead?

Usury can only Le set up by a direct, special plea of the statute, or it

is waived.
Partlow ». Williams et al. 19 Ills. 133.
Nichols v. Stewart etzal. 21 1lls. 107.
Smith et al. ». Whitaker et al. 23 1lls. 368.
Tadden ». Innes ¢t al. 24 Ills. 381.
Murray ». Crocker, 1Scam. 212.
Hancock v. Hodgson, 3 Scam. 333.

No error can be held in the case at bar, unless all these authorities are
overruled, and this Court shzll decide that usury can be insisted on
either upon demurrer or under the general issue, and that where the
note declared upon shows on its face that a greater than a legal rate of
interest is reserved, or that the note declared upon shows on its face
that it was given more than 16 years before suit brought, then, in the
one case, upon the general issue alone, or upon default, usury will be
regarded by the Court of its own motion; or, in the other case, that,
upon a like state of pleadings, the statute of limitations will be regarded
by the Court.

‘We submit that this case ought to be affirmed.

GRAY, AVERY & BUSHNELL,
Attorneys for Defendant in Error,
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SUPREME COURT OF ILLINOS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 18862

ENOCIH STOCKIIAN ef al. )
V8. Lirror to De Kalb.
WILLIAM MUNSON. |

POINTS AND ARGUMENT EOR DEFENDANT IN ERROR.

We shall confine ourselves to the points made by the plaintiffs in
error,

L

The 2d plea below was usury. A demurrer was interposed and sus-
tained, and there is no complaint made on that score. But it is insisted,
that having asked leave to amend their second plea afterwards, which
the Court below refused, that this is error. We say nay.

Upon this point, the case of Lansiny vs. Birge, 2 Scam. 375, is deci-
sive. In that case the Court decided, that where a demurrer to a plea is
sustained, the defendant cannot amend his plea as a matter of right.
The application for leave to amend is addressed to the sound discretion
of the Court, and their decision upon it cannot be assigned for error.

Fully sustaining the same rule, we cite the following case:
Phillips v. Dana, 1 Scam. 498.

So the refusal of the Court to permit additional pleas to be filed, can-

not be assigned for error.
Bryant ¢ al. v. Dana, 3 Gilm. 349.

So the refusal to set aside a default and permit a party to plead, can-
not he assigned for error.
Garner . Grenshaw, 1 Scam, 144
Gillet v. Stone, 1 Scam. 543



1L

It is insisted further. by the other side, that usury appearing by the
plaintiff’s own declaration and note offered in evidence under the gen-
eral issue, it was not necessary for the defendant to plead the statute of
usury, and two cases are relied upon to sustain this position.

In the first, Dysart v. Logan, 2 J.J. Marshall Rep. 428, the Court
held, ¢ that which appears, need not be pleaded or averred. The Court
was as much bound to notice the nsury, as if it had been averred by the
most formal plea,” the declaration showing that the note described was
for a greater rate of interest than that allowed by the statute of Ken-
tucky. This judgment was rendered upon default of a plea.

In the second case cited, Matlock v. Mallory, 19 Ala. 694, the Court
held that, “where the contract on its face shows that more than the le-
gal rate of interest is reserved for forbearance, the declaration is demur-
rable,” and quotes the case in 2 J. J. Marshall, 428, as authority. This
was raised upon a demurrer to the declaration, and the demurrer was
sustained in the Court below, and affirmed in the Supreme Court.

The one other case cited by the other side, Phinney v. Baldwin, 16
Ills. 108, we will not discuss, for it is clearly not in point.

IIL

It is claimed again, that our statute of 1845, which we admit also
governs the case at bar, forbids the receiving of any greater interest than
six per cent., and that Courts will not enforce that part of a contract
which is in violation of any statute or rule of the common law, and the
case of WNVichols vs. Stewart, 21 Ills. 100, is cited to maintain this point.

This case is not in point. In that case, the plea of usury-professed to
answer the whole count, while it only answered so much of it as claimed
to recover more than the legal rate of interest, and this Court held the
plea bad, on the ground that no penalty was attached to a usurious tran-
saction by our statute, which is unlike the English usury laws, which
forfeit the whole amount of the contract tainted with the usury; that by
our statute the contract was merely modified so that, 7f the defendanl
shall insist upon it, no matter what the terms of the contract may be, he
shall only be bound to pay the principal sum and legal interest.”

But we ask, how shall he ““nsist upon <t 7’ Plainly by no other
means than as the statute itself provides, and as this Court has on
many occasions decided, by a special plea of usury.

The statute of 1845, which both sides hold to govern this case, (the
act of 1849 only changing the former act in reference to the rate of in-
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terest,) provides, “in the trial of any action wherein it shall appear by
2he pleadings, that the fact of usury shall be put in issue, it shall be law-
ful forthe debtor,” &e. See law of 1845.

Scates’ Statutes, page 599, § 7.

Who can claim else, in the face of this section, than that usury must
be specially plead?

Usury can only be set up by a direct, special plea of the statute, or it
is waived. :
Partlow ». Williams etal. 19 Ills. 133.
Nichols v. Stewart etal. 21 1lls. 107.
Smith et al. v. Whitaker et al. 23 1lls. 368.
Hadden v. Innes et al. 24 Illa. 381.
Murray v. Crocker, 1Scam. 212. .
Hancock v. Hodgson, 3 Scam. 333.

No error can be held in the case at bar, unless all these authorities are
overruled, and this Court shzll decide that usury can be insisted on
cither upon demurrer or under the general issue, and that where the
note declared upon shows on its face that a greater than a legal rate of
interest is reserved, or that the note declared upon shows on its face
that it was given more than 16 years before suit brought, then, in the
one case, upon the general issue alone, or upon default, usury will be
regarded by the Court of its own motion ; or, in the other case, that,
upon a like state of pleadings, the statute of limitations will be regarded
by the Court.

We submit that this case ought to be affirmed.

GRAY, AVERY & BUSHNELL,
Attorneys for Defendant in Krror.
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SUPREME COURT OF ILLINOS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1862

ENOCH STOCKUAN et al. ?
8. - Lirror to De Ialb.
WILLIAM MUNSON.

POINTS AND ARGUMENT EOR DEFENDANT IN ERROR.

We shall confine ourselves to the points made by the plaintiffs in

error.

L

The 2d plea below was usury. A demurrer was interposed and sus-
tained, and there is no complaint made on that score. But it is insisted,
that having asked leave to amend their second plea afterwards, which
the Court below refused, that this is error. We say nay.

Upon this point, the case of Lansiny vs. Birge, 2 Scam. 875, is deci-
sive. TIn that case the Court decided, that where a demurrer to a plea is
sustained, the defendant cannot amend his plea as a matter of right.
The application for leave to amend is addressed to the sound discretion
of the Court, and their decision upon it cannot be assigned for error.

Tully sustaining the same rule, we cite the following case:
Phillips » Dana, 1 Scam. 498,

So the refusal of the Court to permit additional pleas to be filed, can-

not be assigned for error.
Bryant ¢ al. v. Dana, 3 Gilm. 349.

So the refusal to set aside a default and permit a party to plead, can-
not be assigned for crror.
Garner v, Grenshaw, 1 Scam. L4,
Gillet v Stone, 1 Scam., 543.
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IL

It is insisted further, by the other side, that usury appearing by the
plaintiff’s own declaration and note offered in evidence under the gen-
eral issue, it was not necessary for the defendant to plead the statute of
usury, and two cases are relied upon to sustain this position.

In the fivst, Dysart v. Logan, 2 J. J. Marshall Rep. 428, the Court
held, ¢« that which appears, need not be pleaded or averred. The Court
was as much bound to notice the usury, as if it had been averred by the
most formal plea,” the declaration showing that the note described was
for a greater rate of interest than that allowed by the statute of Ken-
tucky. This judgment was rendered upon default of a plea.

In the second case cited, Matlock v. Mallory, 19 Ala. 694, the Court
held that, ¢ where the contract on its face shows that more than the le-
gal rate of interest is reserved for forbearance, the declaration is demur-
rable,” and quotes the case in 2 J. J. Marshall, 428, as authority. This
was raised upon a demurrer to the declaration, and the demurrer was
sustained in the Court below, and affirmed in the Supreme Court.

The one other case cited by the other side, Phinney v. Baldwin, 16
Ills. 108, we will not discuss, for it is clearly not in point.

B Sl

It is claimed again, that our statute of 1843, which we admit also
governs the case at bar, forbids the receiving of any greater inferest than
six per cent., and that Courts will not enforce that part of a contract
which is in violation of any statute or rule of the common law, and the
case of WNichols vs. Stewart, 21 Ills. 106, is cited to maintain this point.

This case is not in point. In that case, the plea of usury professed to
answer the whole count, while it only answered so much of it as claimed
to recover more than the legal rate of interest, and this Court held the
plea bad, on the ground that no penalty was attached to a usurious tran-
saction” by our statute, which is unlike the English usury laws, which
forfeit the whole amount of the contract tainted with the usury; that by
our statute the contract was merely moditied so #at, {f the defendanl

shall insist upon it, no matter what the terms of the contract may be, he
shall only be bound to pay the principal sum and legal interest.”

But we ask, how shall he “nsist upon <t #’ Plainly by no other
means than as the statute itself provides, and as this Court has on
many occasions decided, by @ special plea of usury.

The statute of 1845, which both sides hold to govern this case, (the
act of 1849 only changing the former act in reference to the rate of in-
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terest,) provides, “in the trial of any action wherein it shall appear by
the pleadings, that the fact of usury shall be put in issue, it shall be law-
ful forthe debtor,” &e. See law of 1845.

Scates’ Statutes, page 599, § 7.

Who can claim else, in the face of this section, than that nsury must
be specially plead?

Usury can only be set up by a direct, special plea of the statute, or it
is waived.

Partlow ». Williams etal. 19 Ills. 133.
Nichols v. Stewart etal. 21 1lls. 107.

Smith e al. ». Whitaker ¢t al. 23 1lls, 368.
Iladden ». Innes ¢t al. 24 Illa. 381.
Murray ». Crocker, 1Scam. 212.

Hancock ». Hodgson, 3 Scam. 333.

No error can be held in the case at bar, unless all these authorities are
overruled, and this Court shell decide that usury can be insisted on
either upon demurrer or under the general issue, and that where the
note declared upon shows on its face that a greater than a legal rate of
interest is reserved, or that the note declared upon shows on its face
that it was given more than 16 years before suit brought, then, in the
one case, upon the general issue alone, or upon default, usury will be
regarded by the Court of its own motion; or, in the other case, that,

upon a like state of pleadings, the statute of limitations will be regarded
by the Court.

We submit that this case ought to be affirmed.

GRAY, AVERY & BUSHNELL,
Attorneys for Defendant in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISIOIN,

ATPRIL THERM, 1861, AT OTTAVV.A.

JOSEPH STOCKHAM

ENOCH STOCKHAM iAxp 3
b
~Lirror to DeKalb.

vS.
WILLIAM MUNSON. J

ABSTRACT OI' TIIE RECORD.
PacE oF Rec. :
" 2 Assumpsit by Munson against the Stoekhams. The declara-
tion, filed Feb’y. 28, 1859, contains one count on a promissory
note dated October 13, 1856, payable * on or before one year

from the date thereof, with interest at the rate of thirty-six per
cent. per annum.”

5 March 24, 1859, defendants pleaded, lst, non-assumpsit; 2d,
usury, as a full defence.

8  September 26, 1859, plaintiff joined issue on the first plea;
and at February Term, 1860, a demurrer to the second plea was

11 sustained. Thereupon defendants asked leave to amend their
second plea, which was denied, and defendants excepted. The
general issue was tried by the court—jury waived.

The bill of exceptions taken at the trial shows, that the plain-
tiff read in evidence a note as follows:

200. On or before one year from this date we or either of
us promise to pay to William Munson or bearer the sum of two
hundred dollars, the interest to be thirty-six per cent. per annum,
Victor, October 13th 1856, for money loaned in coin.

Exocr StockHAM.
JosEPH STOCKHAM.

This was all the evidence in the case.

The court found for plaintiff, and assessed his damages at
$440, “being the amount of the note and interest herein,” (page



(5]
~

PaceorRec. 11); to which finding defendants then and there excepted.

11

There was a motion for.a new trial overruled, and defendants
excepted; and judgment was given against defendants for $440
and costs,

POINTS MADE BY PLAINTIFI' IN ERROR.

1st. In this case, the usury appearing by the plaintiff’s own
pleading and evidence, it was not necessary for the defendant to
plead the Statute. ‘That which appears need not be pleaded
or averred,”
Dysart vs. Logan, 2 J. J. Marshall's Ky. R. 428,

Mattock vs. Mallory, 19 Ala. 694.
(Phinney vs, Baldwin, 16 1llinois, 108.)

 Cessante ratione legis, cessat ipsa lex.” The reason for the
rule requiring usury to be pleaded is, that the plaintiff may be
apprised of the defense; but when the usury appears by the
plaintiff’s declaration and proof, the reason for the rule fails.

2d. Courts will not enforce that part of a contract which is
in violation of any statute or any rule of common law. Section
3 of the statute of 1845, which governs this case, prokibits the
receiving of any greater interest than six per cent. (See Nich-
ols vs. Stewart, 21 111, 106.)

3d. The parties having reserved interest at an unlawful rate,
it is the same us if they had not fixed upon any rate at all, and
in such case the law fixes the rate of interest at six per cent.



=
SUPREME COURT OF ILLINOIS :

APRIL, TIERM, 186l1.

ENOCH STOCKHAM ixp
JOSEPH STOCKHAM

vs.
WILLIAM MUNSON.

ABSTRACT AND POINTS.

dhiled (Lpv29. IR

%%{(\ Mt(




PAcE oF Rec.
2

(333

SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

ATPRIL TIXRM, 1861, AT OTTAVA.

JOSEPH STOCKHAM

ENOCH STOCKHAM axp A
|
}-Em'or to DeKalb,

V8.
WILLIAM MUNSON. J

ABSTRACT OF THE RECORD.

Assumpsit by Munson against the Stockhams, The declara-
tion, filed Feb’y. 28, 1859, contains one count on a promissory
note dated October 13, 1856, payable “ on or before one year
from the date thereof, with interest at the rate of thirty-six per

‘cent. per annum.”

March 24, 1859, defendants pleaded, lst, non-assumpsit; 2d,
usury, as a full defence.

September 26, 1859, plaintiff joined issue on the first plea;
and at February Term, 1860, a demurrer to the second plea was
sustained. Thereupon defendants asked leave to amend their
second plea, which was denied, and defendants excepted, The
general issue was tried by the court—jury waived.

The bill of exceptions taken at the trial shows, that the plain-
tiff read in evidence a note as follows :

200. On or before one year from this date we or either of
us promise to pay to William Munson or bearer the sum of two
hundred dollars, the interest to be thirty-six per cent. per annum,
Victor, October 13th 1856, for money loaned in coin.

ExocHa StockHAM.
JOSEPH STOCKHAM.

This was all the evidence in the case.

The court found for plaintiff, and assessed his damages at
$440, “being the amount of the note and interest herein,” (page



2

pacrorRee. 11) 4 to which finding defendants then and there excepted.

11

There was a motion for a new trial overruled, and defendants
excepted ; and judgment was given against defendants for $440
and costs.

POINTS MADE BY PLAINTIFEF iIN ERROR.

1st. In this case, the usury appearing by the plaintiff’s own
pleading and evidence, it was not necessary for the defendant to
plead the Statute. *That which appears need not be pleaded
or averred.”
Dysart vs. Logan, 2 J. J. Marshall's Ky. R. 428,

Alattock vs. Mallory, 19 Ala. 694,
( Phinney vs. Baldwin, 16 1llinois, 108.)

« (essante ratione legls, cessat ipsa lex,” The reason for the
rule requiring usury to be pleaded is, that the plaintiff may be
apprised of the defense; but when the usury appears by the
plaintiff’s declaration and proof, the reason for the rule fails.

2d. Courts will not enforce that part of a contract which is
in violation of any statute or any rule of common law. Section
3 of the statute of 1845, which governs this case, prohibits the
receiving of any greater interest than six per cent. (See Nich-
ols vs. Stewart, 21 111, 106.)

3d. The parties having reserved interest at an nnlawful rate,
it is the same as if they had not fixed upon any rate at all, and
in such case the law fixes the rate of interest at six per cent,
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SUPREME COURT OF ILLINOS,

THIRD GRAND DIVISION,

APRIL TERM THHREOF, A. D. 1862

ENOCH STOCKIIAN et al. l
V8. Frror to De Kalb.
WILLIAM MUNSON.

POINTS AND ARGUMENT EOR DEFENDANT IN ERROR.

We shall confine ourselves to the points made by the plaintiffs in
error:

L

The 2d jlea below Was ustry. A demurrer was interposed and sus-
tained, and there is no complaint made on that score. But it is insisted,
that having asked leave to amend their second plea afterwards, which
the Court below refused, that this is error. We say nay.

Upon this point, the case of Lansiny vs. Birge, 2 Scam. 375, is deci-
sive. In that case tlie Court decided, that where a demurrer to a plea is
sustained, the detendant cannot amend his plea as a matter of right.
The application for leave to amend is addressed to the sound discretion
of the Court, and their decision upon it cannot be assigned for error.

Fully sustaining the same rule, we cite the following case:
Phillips ». Dana, 1 Scam. 498.

So the refusal of the Court to permit additional pleas to be filed, can-

not be assigned for error
Bryant v al. v. Dana, 3 Gilm. 349.

So the refusal to sct aside a default and permit a party to plead, can-
not be assigned for error.
Garner v. Grenshaw, 1 Scam. 144
Gillet ». Stone, 1 Scam. 543.



Lo

IL

It is insisted further. by the other side, that usury appearing by the
plaintiff’s own declaration and note offered in evidence under the gen-
cral issue, it was not necessary for the defendant to plead the statute of
usury, and two cases are relied upon to sustain this position.

In the first, Dysart v. Logan, 2 J. J. Marshall Rep. 428, the Court
held, ¢ that which appears, need not be pleaded or averred. The Court
was as much bound to notice the usury, as if it had been averred by the
most formal plea,” the declaration showing that the note described was
for a greater rate of interest than that allowed by the statute of Ken-
tucky. This judgment was rendered upon default of a plea.

In the second case cited, Matlock v. Mallory, 19 Ala. 694, the Court
held that, ¢ where the contract on its face shows that more than the le-
gal rate of interest is reserved for forbearance, the declaration is demmur-
rable,” and quotes the case in 2 J. J. Marshall, 428, as authority. This
was raised upon a demurrer to the declaration, aud the demurrer was
sustained in the Court below, and affirmed in the Supreme Court.

The one other case cited by the other side, Phinney v. Baldwin, 16
Ills. 108, we will not discuss, for it is clearly not in point.

1IL

It is claimed again, that our statute of 1845, which we admit also
governs the case at bar, forbids the receiving of any greater interest than
six per cent., and that Courts will not enforce that part of a contract
which is in violation of any statute or rule of the common law, and the
case of Nichols vs. Stewart, 21 Ills. 106, is cited to maintain this point.

This case is not in point. In that case, the plea of usury professed to
answer the whole count, while it only answered so much of it as claimed
to recover more than the legal rate of interest, and this Court held the
plea bad, on the ground that no penalty was attached to a usurious tran-
saction by our statute, which is unlike the English usury laws, which
forfeit the whole amount of the contract tainted with the usury; that by

our statute the contract was merely moditied so that, if' the defendanl

shall insist upon it, no matter what the terms of the contract may be, he
shall only be bound to pay the principal sum and legal interest.”’

But we ask, how shall he “#nsist upon it > Plainly by no other
means than as the statute itself provides, and as this Court has on
many occasions decided, by a special plea of usury.

The statute of 1845, which both sides hold to govern this case, (the
act of 1849 only changing the former act in reterence to the rate of in-
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"3

terest,) provides, *“in the trial of any action wherein it shall appear by
she pleadings, that the fact of usuiy shall be put in issue, it shall be law-

* ful for the debtor,” &e. See law of 1845.

(O (>
Scates’ Statutes, page 599, § 7.
, Pag y D

Who can claim else, in the face ot this section, than that usury must
be specially plead?

Usury cun only be set up by a direct, special plea of the statute, or it
is waived.
Partlow v. Willinms etal. 19 [lls. 133.
Nichols v. Stewart etal. 21 1lls, 107.
Smith et al, v. Whitaker ¢ al. 23 1lls. 368,
Hadden o. Innes ef al. 24 1l 581
Muiray v. Crocker, 1Scam. 212
Hancock » Hodgson, 3 Scam. 333.

No error can be held in the case at bar, unless all these authorities are
overruled, and this Court shzll decide that usury can be insisted on
either upon demurrer or under the general issue, and that vhere the
note declared upon shows on its face that a greater than a legal rate of
interest is reserved, or that the note declared upon shows on its face
that it was given more than 16 years before suit brought, then, in the
one case, upon the general issue alone, or upon default, usury will be
regarded by the Court of its own motion; or, in the other case, that,
upon a like state of pleadings, the statute of limitations will be regarded
by the Court.

We submit that this case ought to be affirmed.

GRAY, AVERY & BUSHNELL,
Attorneys for Defendant in Lrror.



)

»/2 i

e ae . oAl -
ey I

L//éwwv

e ——

5/ (/\l/»f/(/, i /3. /5
A C gg%;/ﬂiz&‘

CHC

4 )
Cot ’__,-—’;‘
e o ’.,, : é f :



St L
Lecen Sl s o0 Lecfhivecleces Sreol — ton
D e e WMM&M%___ == L5 e
o ~— PO AT MR e e
o e g )__ Loty cbely rovrm
ey S 508 e e At
v T 2T lai? e I T el i e,
SRS G e S %4/4/2. L
Jtest Tad Ay Aobl Stepel Laiieielizo = ik
—&)L&awé/f:/v\; B iilienl ot i
L & A porn et pacicte S L e T
A s Ao deciilead e
o€ ﬁ/w Sl s g
Ze lorroe" S i e K S
bl of B Fulbhiin Libevirio ~
% Bsrins bfor %,W/Z/ﬂ o

D~e Ve, = 907 7%{«7 25¢
2 {i &Z.%«J &av«//






%/ﬂ’w a ll zzcecc 57 Here freoee?s 7
i R e B s A b s
fa fiefuls it otee S Slerre st MA&A«/(/V,Z;
Gio Ao lal fal il S v
i s o s Mopenle e e
Ay Sivnisbiod Aortlars — o Hiw Aeogreiat
et T el L Al 2
el e epectic, Bk I s e e

N

/n;/yé,ﬂy ot Lovewally éuim/c Gz ds ity i A
SIS e S0 MM&ZD‘@KM 47
e b — Digueit Lol Lealitl L,
o ThD By ooty B D B
s e LS
et /Vz;% L
ooty Yo sl O Zy ~apaun A
e S e e e s L
L e Sviicitieel cveest
/Zr%/w é/ﬁ/{¢ 5/;2;?24“ 4 \-flufl/jj:—f
e
§Zae@:m Aooe 20 HE A aroerm oK Cevosiy
5’.&;&// s *Wm%.« M;{m
e B I8 Y Y O ,.:Za/{&ozz_aéc«/ — W@%&
A T Lalt ook SHohAoion senct ol
S T PPN T O . //meZZ Lo e




%W WA AE el s O P L pieec
Qoil Zooky 5Aate foy Selet /zgg/(?/wf;« Ca
B S R R S P A s | /MWZ“
Dtreey be ae. cleecl Af@lvy/ B o SO
Loeflotna Gy o 7 Sy o’%éf(é/z;m

) o) s SRR s e s o o

e Lol e el

Ve s etk ﬁ%f/‘/z{&w@'

IR Ak Iy~ T 07/,/(/ 7% é//f/7/q

/o .'
(il e 722 / u/ a//fféé/f < @

LA B
ﬁoﬁ, S, gZAA.{,//7/_

g @é” H -} Wi )
W[ S
5l ) ] 3 3 18
R § > 4

% NN § N 1) ‘Nﬁ
15 et § | i
\_/\i:TN \J ; ‘\)\ Jj: x&vé



2 S Bl s :
,,Q4crc,’;é4-f;/;’z,c— //a"-‘z(//f /?/'//777_"/ Lj{/”"/ STz

/

z A
é/a—C’/ zec2 227 _oC- :VZK

= 2
2= oo /o %‘:( Q,C__Z
= et -
) ez T Py t.ff/ﬂ/, IS 4

o SN el

s
Tl

‘/9/@/ {0{4(1‘:\- ./a// Z 77?1,&5&/ >z ,4(;//45072'/ Fe< -~

= > p
%Z"x«/ Mé d///:’{c.ﬂ/)ﬂ’/ e e A /{ Lo <icloct
o

o> P - j /‘,cz,}/ <2 C?;
_ o (/,//’ // 7 4; 7 /

(j,?p:/c/ T 2 P2 Lo a/trc,c/('_/— ,./:r'z/b Z L
/ 7 /,

' 74
./»—4/ S P %——(c‘f 6 / %p{:/d W P

_Z .
S L o>z ,‘:/;Z.;—%c‘ %ZZ" =z oe Pz czez é/:e» Ce .'.".;
— —_— . !
.,/M E »Hzc/—;vz/hca.//, =l o’ (,{/%Z" /‘;";’Wé‘ <
Z Z, .
i . o s o) e
/4“ ///&off ez /._,o——a aa—z//é The. P ce
y

M —JWM -a//y/ 2T e ,—,vsz"Z/A{ch.
%— W/ ;ch:/ Q—&a,&n,c?’/’:.’" 4

I 7:{& QW/W = ”,/7_)12
: z /
e R A SN s e A e SN
o

Eg B %r.c/ézrod/ DS R = e PR
dé,e,ﬁa m[o;J T

./.;é__m o Z/j-zé ”
Z
47 ///z—o .f’é(e_ oz ,\'\.’«h 22D P

:'&L - ;7/ D = A

-/‘44/1/1/ fﬂd PP SR M/Ar—rt—r
V4

.
e I 4

N

cZe iz rmaa

"= ,‘-,_{A.&C'— g e o - o

Z Cce e TS BTl D

7 3 3
(Z%.c e(’;‘.u&ﬂ_eé < e

-
7 poayl

. & e 2 //ff;, USRS - O ,«(/m—-c ifte

P
e g




—ay%zi:-/;{: % A e B c/,//é:%r//cz";

,/}7'74{/#,»--1&:-/54 3 / “'@// ,c%mcc /:»7.9”4(- ;

e aw e e /.aw/ el
L) fffm = 7 { s

e

o ,‘,.;7,__/1 7 ;,75;/( / i 077 e ;-74

/ff_c PRS- / e e /&’/wc&/pf)

/7

7~ 7 7
et Aty P el e,

Z
o -z >
/ /g—-r ==z S e T T

I
s /2
e [

2
e
% —~

-

B X

2 A

Sl derr .
(emR: -
ﬂ“’z«é—;/af e

7

,
ac»czf%mz' LT e S

4

8

/aa—r{“




‘ {%y d(l&(/

' STATE OF ILLINOIS, ) o ol A
SUPREME C OOU R T Lss. @he Leople of the State of Iinsis,
/i Jate County, GREETING ;

To the Sheriff of = == el

f{g.&mllm, Chy the 7’6’002/(/ and /zzocccré'}yd, and alio 431‘/ e f/é%(é?/b?y (/O
the /Zaz?mwz/o @/’5‘3 @ ploa which was in the ... . /é Ve %é\é/y ¥ines .
Gowsl o/ﬂ C:lﬁf//féldf— %01&7&/}4, /Z’/éfzy % > //4(?# /’/ﬁco/-,] /2’/1#&47/ :

.......... , W(_-,
/myﬁ%« _____ Va2 (A TPOR e .
a/&%n[/m&/‘.ﬂ.-., ot 13 said that mmz/-&//g ceror halh cnlewened, lo the 1%3/547 (//

/m o S A ety v i

ad we ave’ z%%zmcz/ /y . %

J

(‘077/&/(&”3@%) e vecOtd (m(//awwcr/a%z 7 r/}
which -jm?/ /2&[&7)2&’7&/3 e Hove caused lo b /35//7//() wnly 0w 5%/, S
Féoaz/o o// e @%ﬂ/& 0// @f//[/&m&, al (7//41#@) o/{’%z/y e y /22.-//1&'04 //azw/,ﬂ
Lo coveecl the cuioes o v same, o due ///WWy awd nanncr, acovzré%y lo Lo -
Sherefore, We Fommand [Hfar, That /} ged and L /4[/ men’ off
your %mm/ 0, you /[m: noliee Lo the sacd - y

e L s e T zy/. hear /o}/o'w e /‘;a.-%'ow g C our said
@%/émwa %ﬂ/&i/‘, al> the newt Loy (/ Jard %mz/, lo tv holden al (7//{//475,
) dad @7/{&/&, o Lhe /é(J/ G%cw/a% (t//é’»i‘ the id G)///wm’ky ¢22/ f‘yxw/’y
foaho the record and //,zoww/z}yJ (z//az&dm}/, aud the crecis a%zyua/ /
________________________________ shall see /2/ - and /zzz//aif o do and recerve what said Cowl
d/(z/?ﬂ 0&/&*}0 22 Loed /e/ﬂ% 2173(/ /ézz'a %w/ //.mz/ %’?ﬂ //j "R INCS LD //’J/ /},
m/ow//yot& d/(z///hxe e daid... MCWA-‘ (LA A

next, ¢

nctee, é//}%&}o will thes ewiet.
Withess, The Jon. fohn . Lalon, Ffhicf Juslice g}tzg_

said Fouet, and the Feal thereof, al Cllwwea, this =< 7 7
day of 7% 2lrn~ca—w, inlhe year of aur YLocd Cue
TFheusand §ight Hundeed and Jialy- L0

Lleck of the Fupceme Leuil.



SCIRE FAOIAS. 4
SV
. e by /W
A\ 9% : (3

2L B c% o(,7 (7 V;’)mc/h,//;éz ,v %

| Z a0

l‘nw‘/d%"’u( . Z,L\ p. 186 L




PacE ofF Rec.
2

<&

SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION,

APRIL, TIERM, 1801, AT OTTAVY.A.

ENOCH STOCKHAM axp A
SEPE (F ] |
JOSEPH STOCKHAM Bilieingiag Aeets

vs. F
WILLTAM MUNSON. J

ABSTRACT OF TIIE RECORD.

Assumpsit by Munson against the Stockhams. The declara-
tion, filed Feb'y. 28, 1859, contains one count on a promissory
note dated October 13, 1856, payable ‘‘ on or before one year

from the date thereof, with interest at the rate of thirty-six per
cent. per annum.”

March 24, 1859, defendants pleaded, 1st, no;z-assumpsz'!; 2d,
usury, as a full defence.

September 26, 1859, plaintiff joined issue on the first plea;
and at February Term, 1860, a demurrer to the second plea was
sustained. Thereupon defendants asked leave to amend their
second plea, which was denied, and defendants excepted. The
general issue was tried by the court—jury waived.

The bill of exceptions taken at the trial shows, that the plain-
tiff read in evidence a note as follows:

200. On or before one year from this date we or either of
us promise to pay to William Munson or beaver the sum of two
hundred dollars, the interest to be thirty-six per cent. per annum,
Victor, October 13th 1856, for money loaned in coin.

IixocH  StockHAM.
JosEPH STOCKHAM.

This was all the evidence in the case.

The court found for plaintiff, and assessed his damages at
$440, “being the amount of the note and interest herein,” (page



)
~

PaceorRec. 11); to which finding defendants then and there excepted.

11

There was a motion for a new trial overruled, and defendants
excepted; and judgment was given against defendants for $440
and costs,

POINTS MADE BY PLAINTIFEF IN ERROR.

Ist. In this case, the usury appearing by the plaintiff’s own
pleading and evidence, it was not necessary for the defendant to
plead the Statute. *That which appears need not be pleaded
or averred.”

Dysart vs. Logan, 2 J. J. Marshall's Ky. R. 428,

Alattock vs. Mallory, 19 Ala. 694.
(Plinney vs. Baldwin, 16 Illinois, 108.)

¢ Cegsante ratione legis, cessat ipsa lex.” The reason for the
rule requiring usury to be pleaded is, that the plaintiff may be
apprised of the defense; but when the usury appears by the
plaintift’s declaration and proof, the reason for the rule fails.

2d. Courts will not enforce that part of a contract which is
in violation of any statute or any rule of common law. Section
3 of the statute of 1845, which governs this case, prokibits the
receiving of any greater interest than six per cent. (See Nick-
ols vs. Stewart, 21 I11. 106.)

3d. The parties having reserved interest at an unlawful rate,
it is the same as if they had not fixed upon any rate at all, and-
in such case the law fixes the rate of interest at six per cent.
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