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Tue suit was for Dill of goods sold on letter of credit from appellant.

/, /CJ& enoi_ 503/ 1st. The first point we make is, could the plaintiff’ prove the contents
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of the letter of credit without having shown notice upon the defendant
to produce it, or in any event, the plaintiff having shown where it was,
and shown no effort to procure it?

The case of Jokw L. Marriner vs. Hiram Saunders, 5 Gilman, 113, is
directly in point, and by reference to the ease the Court will see that in
that case the deed ias proved to be out of the State. In the case at bar
the plaintiff proved as the only foundation of his right to introduce se-
condary evidence, that the Jetter of credit was in New York in hands of
certain merchants. The Court say: ¢ As a;general rule, when a paper
“jis shown to Dbe in a particular place, or in-particular hands, then that
“place must be reached by the witness proving the loss, with the utmost
“good faith, and as thoroughly and vigilantly as if, were it not found,
«“its benefit would Dbe lost, or in the ‘other case the party ‘into whose

“hands the paper has been traced, must be produced.”
: © See Rankin vs. Crow, 19 111. 626,

2d. The second point is, Was any authority shown ?

The whole substance of the testimony on that point was, that ITurd
admitted to witness, Helme, that the letter was addressed “to all whom
it might concern,” but that- it was peculiar in its terms, and did not
cover the claim that he, 'Ifeline, represented. Not a word of its con-
tents was stated.

8d. There is not a word of proof that E. B. Iurd represented that he
purchased on the credit of Hurd. The plaintift’s witnesses state that
they heard no conversation when goods were purchased.
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4th. The Court eommitted a great wrongmnpon the defendantin allow-
ing the plff. to recall and re-examine his witnesses ex party six months at-
ter the case had been submitted to him and after he had ‘probadly forgot-
Zew’ (words of record) the testimony, no notice having been given to the
defendant, and he not being present at the time. The plaintiff took a
new view of" the case when he re-called his witnesses and called oug
other facts than those testified to on the trial,

5th. Did the November term of the Court expire on the last Saturday,
«or did it continue while the Jumperts case continued?

The Jumperts trial commenced before the last Saturday in November,
and continued to the 12th December. The Court refused to entertain a
motion in this cause on the 6th December, on the ground that the No-
vember term had expired by operation of law. The Statute says “the
“term shall commence, &e., and may be continued and leld froin time
“of its commencement, every day, Sundays excepted, until and includ-
““ing the last Saturday of the same month, and longer if neeessary to
“Ccomplete the trial of any eause then on trial.”

Laws of 1859, page 85.

II. B. HURD.

e
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STATE OF ILLINOIS.
: |

IN THE SUPREME COURT.

APRIL TERM, A. D. 1861.

THIRD GRAND DIVISION.

HARVEY B. HURD, ArrELLANT, |
V8. ! ’

r Appeal.

CHARLES G. LILL, axp ,

SAMUEL. A. COOK, Arrrries. |

ABSTRACT.

Tars was an action to recover for a bill of goods which the plain-
tiffs claim Edward B. Hurd purchased in the name of Harvey B.
Hurd, his brother, in pursuance of authority given to said E. B.

Hurd.
The defense was: 1st, That Edward B. Hurd had no authority to

buy the goods in question in the name of the appellant; 2nd, That
the goods were purchased by E. B. Hurd in his own name, and for

his own use.

The declaration is for goods sold and delivered to defendant and
his servants and agents.

The account attached to the declaration contained bills under
dates as follows: June 19, 1855; June 22, 1855 ; September 14,
1855 ; September 19, 1855 ; June 18, 1856.

General issue.

Cause submitted to court (Vax H. Hiceins, Judge,) by agree-
ment, 15th June, 1859, and taken under advisement.

-
\
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Testimony of plaintiffs :

Deposition of James Doyle—Salesmen with plaintiffs in New
York City, from February, 1846, continually, till the closing of the
firm, and am with their successors to the present. Know plaintiffs ;
not defendant, Harvey B. Hurd—never saw him. I know of no
transactions or business between plaintiffs and defendant, except
this: In October, 1856, one E. B. Hurd, a brother of Harvey B.
Hurd, called at the store of Lill & Cook, the plaintiffs, who were
then partners, to purchase a bill of goods for his brother, and a bill
was accordingly sold to the defendant, to- the amount of $134.46.
The account of sale was entered and charged to H. B. Hurd. The
goods were packed in paper packages, and addressed to H. B. Hurd,
and sent by order of E. B. Hurd to Wilson, Medgley & Jennings’,
114 Church street, there to be packed in cases, with other goods.
Don’t know anything else.

Cross-Examination.—L know of no payment being made on
account of these goods.

I have never heard anything said on the subject of payment,
except I heard one of the plaintiffs say that they had received of
the defendant, or E. B. Hurd, about two hundred dollars on account
of a former bill sold by them to him, or E. B. Hurd.

Third Cross-Interrogatory.—July. Do you know that the said
Harvey B. ITurd was the person who purchased the goods men-
tioned in the plaintiffs’ bill? Were not the goods purchased by
E. B. Huxd ?

Ans.—I know nothing further than what I have stated in my
answer to the fourth direct interrogatory, except that plaintiffs
would not sell goods to E. B. Hurd, or trust him with goods; that
they declined to sell him goods, but stated that they sold to II. B.
Hurd, and not E. B. Hurd.

The items were general tailoring goods ; aggregate 134+.46; the
value of each article was specified in the bill rendered at the time

the same were purchased, about October 3rd, 1856.

The bills “A.” and “B,” which were made out to E. B. Hurd,
I know nothing about, except that they were not made out or sent

for the goods of which I have spoken as having been sold October,
1856.
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They do not form a part of the goods sued for in this suit.
(The Court will sec that they are identieal with the items, in part,
of the account sued upon, and bear the same date. See page 43 of
record.) They do not form part of the goods which I swear were
sold to the defendant.

I know E. B. Hurd was agent ot H. B. ITurd, because he was
represented to be, and bought the goods in his name, and bought

goods of others as such agent.
I don’t know anything about the letter of credit.

Ninth Cross-Interrogaiory.—Did you hear any conversation be-
tween I8. B. ITurd and plaintifts at time the last bills of” goods were
purchased ? If so, state all of such conversation, except such part
as refers to the contents of the writing of I. B. Hurd to E. B. Hurd.

Ans—T heard .no conversation between E. B. IHurd and

plaintifts.

Last Cross-Inierrogatory.—State whether all the bills of goods
were not made to IS. B. ITurd, and whether they were not all sold

to him.
Ans.—No.
Deposition of Gustavus Nichols.

Seccond Ans.——Was book-keeper for plaintiffs in September, 1855,
in New York City.

Third Ans.—I know all the plaintifts. Don’t know detendant
personally.

Fourth Ans.—I know of no transactions between plaintifts and
defendant, except on September 14, 1855, when the plaintifis sold
and delivered to the defendant goods of the value and amount of
£170.68 ; and on 19th September, 1856, when the plaintiffs sold
and delivered to him goods of the value and amount of S3.75.
Total, $180.43. The goods were entered in plaintiffs’ books as
goods sold to IL. B. IHurd. I entered them. The goods were sent

a(

to Van Wagner, Ycomans & Co.’s, 37 and 39 Murray street,
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addressed to IT. 1B. ITurd, Chicago, to be forwarded ; they were sent
there by the defendant’s direction.

Oross-Framination.—First Ans—I know of no payments.
Second Ans.—I have not heard plaintiffs admit any.

Third Ans——The person who purchased the goods was E. B.
Hurd, but he purchased them in the name of and for T1. B. Hurd.

Frourth Ans.—1 can only state generally (as to what items were
purchased), that the articles were tailors’ trimmings.  The value I
have already stated in my answer to.a direct interrogatory. 1 am
not now with Till & Cook. '

Irjfth Ans.—T1 don’t know that the bills, exhibits <A * and ©B,”
were made out in the store of plaintifts, or by any one in their
employ. They are not the bills sent for the goods of which T have
testified.

" Siwth Ans.—1 cannot say it these bills form a part of the bills
sued upon in this suit.  Tdon’t know what bills are sued on in this
suit; those bills do not form any part of the goods which I swear

were pm'chusml in the name of the defendant.

Seventh Ans—1 don’t know that E. B. Iurd was the agent of
II. B. Hurd, except by common repute, and that he assumed to be.

Iighth Ans—T know mnothing about the writing (letter of

credit).

Ninth Ans—T domot recollect of any conversation at the time

R B. Hurd purchased the goods.

Tenth Ans—1 never knew or hgard of any bills or sales being
made to E. B. Hurd, except those annexed to the cross-interrogato-
ries: all the others were made to 1L B. IMurd. T never knew of

these except by exhibits.

Henry S. Ilelm.—Direct Testimony.—We held a claim against
defendent, in favor of Chas. Duncomb, of New York. I saw IHurd
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about it ; the first conversation was in Ottawa, in spring of 1857 3
Hurd then stated that he was not liable on that claim (DuncomW’s.

Plaintiffs’ Attorney asked witness—

Tf Hurd had said anything further at that time, and, if so, what ?

The defendant objected to plaintiffs giving testimony as to the
contents of letter of credits. Objection over-ruled. Defendant
excepted, and witness was permitted by the court to testify, as
follows : ¢ Afterwards, in the Circuit Court room, I had another
conversation, in which I told Hurd I had a letter from Duncombe,
in which they stated that E. B. Hurd had purchased goods by virtue
of a power of attorney, or letter of credit, given by defendant, H.
B. Hurd. Defendant replied, ‘ No; they were not bought under it,
or the purchase was not authorized by it.” Hurd’s language was
such as to make me ask the question what there was about the
power of attorney that was peculiar? I immediately asked him if
it was addressed to any particular person? This question was
asked before Hurd could answer the first. e replied, ¢ Noj or
clse it was a mere open letter of credit to merchants, addressed “ To
whom it may concern,” or some such way as that.” e said there.
was an understanding between Edward and him in relation to that;
there were persons who would trust him on his own credit, and it
was understood that with such and such persons he was not to use
the letter of credit; that the Duncombes knew Edward in Connecti-
cut, and would trust him. But the Duncombes wrote me that
Edward bought those goods under that letter. Hurd replied, ¢ Ed-
ward will swear that he did not use the name.’ Hurd said, ¢ The
power of attorney was in New York, either with P. L. Rodgers or
Hateh & Blaney.””

Cross-Examination—Hurd’s language was such as to make me
ask the question what there was peculiar about the power of atlorney.
Do not recollect what his language was. 1 was a witness in the
Duncombe case. The plaintiff was defeated in that suit. I do not
recollect whether I said that Hurd said that there was something
peculiar about the power of attorney. He said something about it
that caused me to ask him what there was peculiar about it. I did
not give him time to answer me that question. I followed it up
with the other so quick that he did not have time to answer. I do
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not recollect that I promised not to testify about the conversation I
had with Hurd about the claim I held. We were standing near the
bar, in the court room, at that time. The conversation was short.

Edward L. Ives Direct Testimony.—Know the $1,800 note
given by Underhill & Bradford, and passed by E. B. Hurd to A.
D. Titsworth & Co.; that H. B. Hurd told him that his brother,
E. B. Hurd, had no right to give it to Titsworth ; it was his note.

Cross-Eaamination.—I was cutter for E. B. Hurd; he had a
store on Clark street. E. B. Hurd hired me; saw H. B. Hurd
occasionally ; he came in as any brother would ; never saw him do
anything there. Bills were made out in the name of E. B. Hurd;
he had printed bill heads in that name ; never heard anything said
about his doing business for L. B. Hurd. E.B. Hurd was the
name over the door; he paid me my wages; E. B. Hurd used to
consult his brother sometimes as a lawyer: . B. Hurd was prac-
ticing law at that time in Chicago, on opposite side of the street 3
heard H. B. Hurd say that he held some of the notes given by
Underhill & Bradford, on the purchase of the stock in E. B. Hurd’s
store. Underhill & Bradford bought out E. B. Hurd. Harvey
said he had lost by E. B. That the notes were turned out to him
to secure him for goods he had become liable for. E. B. Hurd
bought goods in Chicago in his own name ; don’t know that H. B.
took any part in the sale to Underhill & DBradford; I was then
there. E. B. Hurd went into pm'tilership with me after that. One
of the Underhill & Bradford notes was used by us. E. B. turned
it out to A. D. Titsworth & Co., as collateral for his indorsing the
notes I gave for goods we purchased. I. B. ITurd paid some of the
money he got from Underhill & Bradford to one of his creditors

here, Phillips & Co.

George C. Bradford.—Direct Testimony.—W ¢ bought out E. B.
Hurd’s stock of goods; he was doing business in the store we now
occupy ; we negotiated for the goods with E. B. Hurd. When we
were closing up, we wanted longer time on the last note, and E. B.
said he would consult his brother, H. B., before he could answer.
We paid some of the notes to H. B.; can’t say how many. H.B.
came into the store after the notes were paid, and complimented us
on our promptness in paying those notes. We found goods in the
stock bought by us corresponding to the goods in the bill of Till &
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Cook appended to this declaration. I knew them to be from Till
& Cook from the mark which was on them. We buy goods of
Till & Cook.

Oross-Examination.—E. B. Hurd’s name was over the door.
H. B. took no part in the sale of the goods to us, except as above
stated, that [ remember; he may have come into the store while
the sale was progressing. We paid E. B. Hurd $500, two $500
notes, one note for $1,000, and two $1,800 notes. I dont know
what became of the cash ; one $500 note came back to us throngh
Phillips & Co., creditors of E. B. Hurd ; one $1,800 note through
A. D. Titsworth & Co.; and the balance of the notes through H.
B. Hurd; don’t know how H. B. came by them. E. B. Hurd was
payee in the notes, and he indorsed them.

Page 35.  Samuel E. Underhill.—Direct Testimony.—Am one of the firm
of Underhill & Bradford ; we Lought out the store No. 6+ Clark
street. In closing up, when we gave E. B. Hurd the notes and
cash, he signed a receipt in full; the receipt was signed “E. B.
Hurd, Agent.” About the time we were taking account of stock
in the store, H. B. Hurd came into the store several times; might
have been three times, or more, or less. When the stock was found
to be more than it was supposed to be, we told E. B. Hurd we must
have longer time on the last note; he said, I will ask II. B. about
it.” TIle went out, came back, and said his brother was willing.
All the notes given by us came back through I. B. Hurd, except
the Titsworth one, and one to Phillips. We paid the notes at
Brown’s. H. B. came in several times during the taking of the

36. stock. After we were through, he came in in regard to the extend-
ing the last note—did extend it; and once or twice during the taking
of the stock, he asked how we were getting along. When the last
note was paid, he came in and thanked us for the prompt manner

the business had been done.

Cross-Ezamination.—I had been living in Chicago some time
Defore we bought out ITurd. IIe had been doing business in
Chicago for some time. e had charge of the business. Ie did
not state who he was agent for. Nothing was said about it. The
agreement for the purchase was in writing, and was signed by E.
Hurd and by us. The receipt was the only thing that said agent
upon it. Sign over the door was “E. B. Hurd.” Never saw II.
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B. Hurd there till we were taking account of stock. TI. B. urd
took mno part in the sale, except he was in there several times when

we were taking account of stock, and as stated above in regard to

the last note.

The above was all the testimony given on the trial of the said
cause.

Court stated to the counsel that he was of opinion that the evi-
dence did not show any authority in the said E. B. Hurd to pur-
chase goods in the name of said defendant.

On 26th November, A. D. 1859, (last Saturday in the month,)
one of the days of November term, E. G. Asay, plaintiffs’ attorney,
appearing, defendant not appearing, no notice of the intention of
the Court to dispose of the cause having been given to said defend-
ant, the Court, Vax H. Hreeins, having probably forgotten the
testimony given in the trial of the said cause as aforesaid, allowed
the plaintifts’ attorney to recall said Zenry 7. Ilelm, who was
examined by the Judge and plaintifts’ attorney, when he testified
he had testified on former examination as follows:

Iad a conversation with said . B. Hurd, in which Hurd stated
that he had given his brother, E. B. Hurd, a power of attorney to
buy goods in his (IL. B. Hurd’s) name ; that he, witness, had other
claims against II. B. Hurd for goods purchased in New York, and
that said Hurd had paid them without objection.

George C. Bradford was also recalled, and examined by said
Court and said plaintiffs’ attorney, and he stated that on the former
trial of this cause, he had testified, that at the time they (Underhill
& DBradford) bought the stock of goods, there were goods of the
kind mentioned in the bill attached to the declaration in said cause,
and had on them the private marks of plaintifls’ housc.

Thercupon Court gave judgment for 5180.43.

Court caused motion for new trial to be entered for defendant,
and overraled the same; and the Court caused exceptions to be
entered for defendant to the overruling of said motion, and to the

giving judgment, and granted an appeal.
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On the 6th December, defendant asked leave to file a motion to
set aside the order overruling motion for new trial, and to grant a
new trial, which was denied, on the ground that in the opinion of

the Court the November term had closed on the 26th November,
as to all matters except trial of Henri Jumpertz, and Court had
no power over its records to set aside said order, etc. Defendant

excepted.

The cause of The People vs. Henri Jumpertz was commenced
in said Court, before Graxt Goobsicw, on 21st November, and
continued from day to day until 12th day of December, 1859, and
was continuing at the time of said application and denial, and no
order of adjournment of said term had been made at the time of

said application.

Errors assigned :

1st. Court erred in admitting testimony of Henry T. Helm in

1‘eg:ird to the contents of the letter of credit.

ond. Court erred in taking up and disposing of the cause in the

absence of defendant, and without notice to him.

3rd. Court erred in recalling the witnesses Helm and Bradford,

in absence of defendant, and without notice to him.

4th. Court erred in allowing plaintiffs’ attorney to re-examine
said witnesses, and in re-examining them himself, in the absence of
said defendant, and without notice to defendant.

5th. Court erred in receiving said testimony in the absence of’

defendant.

6th. Court erred in finding for said plaintiffs.

#7th. Court erred in overruling defendant’s motion for a new

trial.
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' Sth. Court erred in refusing to allow the defendant to enter his ‘
2 motion to set aside the order overruling said motion for new “"i
trigl, ete. -
P - 9th. Other errors.
i H. B. HURD,

Defendant.
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