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Bill in Chancery filed, Cook Circuit Court, December 24
1862. The bill states, that some time in 1846 or ’47, com-
plainant bargained and agreed inriting, under seal, with one
Samuel Russell, of Middletown, decensed for the purchase of
lot nine, in block twenty-eight, in the old town of Chicago,
for the sum of six or seven thousand dollars;.complainant not
being able to say the precise amount, of which -one thousand
dollars was paid down in cashj and the rest was to be pmd in
equal annual installments, w1th interest at six per cent. ; said
contract being executed for Russeli by William B. Ogden, his

* . agent, and by complamant ; and being a printed blank form of

contract then in common use of Qgden, Jones & Co., Russell’s
agents, so as to make it conform ta the terms agl‘eed upon by
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Russell and complainant. Refers to contract in defendant's
possession, when produced, and makes it a part of the bill.

That, under and in faith of said coutract, complainant took
possession of the premises named, made valuable buildings
and improvements thereon, at a cost of several thousand dol-
lars, and for many years carried on the business of a foundry-
man thereon, with the consent and approbation of said Russell
and his agents, until the time hereinafter set forth.

That he paid the yearly installments of 1847 and 1848 in full,
with interest on the balance due; and in November and De-
cember, 1849, he paid $450 on account of that year’s payment.
That, March 1, 1850, complainant owed, on account of the
installment of 1849, including interest, $1,296.91, and no more;
and that in the course of that year complainant paid, on account
ot said purchase-money, the further sum of $600.

That, in the years 1849, 1850 and 1851, complainant had
become involved,(t erouoh makmn' large improvements upon

property belonging to to hitmi on the opposite corner to the lot in

question, and in consequence of losses in business and failure
to receive payments due, on which he had depended, he was
unable temporarily to make his yearly payments promptly ;
which remained overdue until the summer of 1852, when
Russell, by his agents, began to press for payment, threatening
suit, or proceedings to terminate the contract, thereby causing
a forfeiture and a loss of complainant’s rights under it.

That, being desirous to complete the contract, and save the
purchase, complainant, early in the summer of 1852, avplied
to said Russell for indulgence and an extension of time to en-
able him to perform his ob]inationq, which application was
favorably received by Russell; and in consideration of com-
plainant’s cireu: “langes, and of the large payments already
made, and of comip!inant’s undoubted ability to complete his
purchase if time weid given, said Russell agreed, in writing,
with complainant, &4 €xtend the time of payment of the whole
balance of the unp:i.d purchase-money for the length of time
desired by comiuiuant, and in substance as follows, accord-
ing to complaina U's proposition, viz.:
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“ Complainant was first to pay to Ogden & Jones, Russell’s
agents, one thousand dollars, money in hand; that there-
upon Ogden & Jones should ascertain, and make a state-
ment to complainant of, the account of payments already
made, and of what then remained to be paid under the con-
tract, both principal and interest, or otherwise, if any; that,
upon the amount so ascertained, complainant should pay
interest at ten per cent. until it should be paid. That
complainant might begin four months thereafter, by paying
two hundred dollars of the unpaid balance, and so on, $200
a month, until all should be paid.”

That Russell at once directed Ogden & Jones to arrange
the matter with complainant in accordance with the agreement
so made with complainant; that complainant immediately
waited upon them, in Chicago, to have said arrangement and
agreement with Russell carried out: paid them the sum of
$1,000, as agreed upon, on account of the unpaid balance due
on the original contract; asked of them a statement of the
account, and to have the arrangewnent concluded with Russell
carried out as agreed upon.

The Dbill states, that Ogden & Jones received payment of
said $1000 ; professed readiness to carry out the agreement
and arrangement made with Russell; said that they examined
complainant’s account on their books, and produced, already
made out and signed on Russcll’s part, a paper or contract, a
copy whereof is made Exhibit “A” to the bill, and to which as
a part thereof reference is made; which they required and in-
sisted complainant to accept and sign, stating, and so causing
him to believe, “ The same was in all respects fair and correct,
‘ and contained a true statement of what then remained to be
¢ paid under the original contract, as extended in the manner
agreed upon between Russell and complainant. That the
amount then remaining to be paid, with interest in advance
<« added, at 10 per cent. for the time which by the extension
“ agreed upon would have to elapse before the whole would
“be paid, amounted to $7,279.50.” But without giving him
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time to examine the account, ;nd without having furnished
him with a statement in detail of the account,bOgden & Jones
required complainant to give up to him his part of the original
contract containing endorsed thereon memoranda and receipts
of the money already paid, and of the times of payment,
stating to complainant that his arrangement with Russell could
be carried out in no other way ; that they had not then the
time to make out a full statement of the account; but that at
a future time they would furnish it to complainant, if he de-
sired it; that if any error existed in the amount inserted on
the new arrangement, in reckoning the interest, omission of
credit of payments, or otherwise, the same should be corrected,
without prejudice to complainant in any respect.

That complainant had no other receipts of what he had paid
than brief notes or memoranda on said original contract; that
he had made his payments from time to time without taking
formal receipts, trusting to the correctness of Ogden & J. ones’
accounts thereof,

That complainant, from fear of losing the benefit of his
purchase and the payments already made thereon, under the
pressure of his embarrassed circumstances at the time, was
indnced and prevailed upon, by the statements and assurances
of said Russel’s agents, to leave with them the original agree-
ment of 1846; and to sign and receive said agreement of
August 2, 1852. That without having the time to add up the
previous payments made, or to compute the interest already
accrued on what remained unpaid, and which would accrue
thereon for the time as extended, he did not then know the
amount, but on sceing the sum of $7,279.50 expressed in said
agreement of August 2, 1852, he expressed to said Russell’s
agents his surprise at the amount being so large, and that he
did not believe it to be so large a sum; but they assured him
that they bad allotved all due credits for payments made, and
had carefully computed all acerued and future interest, agree-
ably to the terms of complainant’s understanding and agree-
ment in that behalf with said Russell; that $7,279.50 was the
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exact and true sum which would have to be paid on the ori-
ginal contract as modified and extended; assuring complainant

" that if any crror therein should be at any time discovered, it

should be rectified, and complainant should be in no way
prejudiced thereby. In implicit faith in said assurances and
promises, solely, complainant accepted and executed said
agreement of August 2, 1852. That upon complainant’s after-
wards pointing out to said Ogden & Jones great errors in said
amount, they did not deny the same, but expressly promised
him that, on a final settlement of the whole business, all proper
corrections, credits, allowances, and abatements, should be
made; declining to make any alterations at that time. That
on complainant’s addressing said Russell on the same subject,
and showing to him the errors and mistakes in said statement,
he also did not deny the truth of complainant’s representations,
but promised and expressly assured complainant that the same
should be allowed for in a final settlement of the whole matter
and of tbe account, and that in no respect should any advan-
tage be taken of complainant, nor any injustice done to him.

That in good faith, with the purpose and desire of complet-
ing said purchase contract as originally and subsequently as
above stated, agreed upon, complainant paid, December 4,
1852, to Russell; by the hand of his said agents, $200, the first
of the extended payments; subsequently at divers times, in
separate sums of $200 each, up to and including June 11, ’53,
$1,000. On June 13, 53, $200 more; and afterwards, at dif-
ferent times up to and including January 16, '54, in sums of
$200 each, $1,400 more, being all that up to that date had
become due under the contract of August 2, 1852. On Feb-
ruary 11, ’54, $§200; March 15, ’54, $200 ; April 14, ’54, $200;
May 15, ’54, $200. September, ’54, $§400, being all that was
due up to that time, except a single installment of $200; all of
which payments were made on account of what remained due
and unpaid on the original contract as modified and extended
as set forth; in all amounting to $4,200, and making, with
what had been previously paid on the original contract prior
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to December 1, 1852, $9,250, cr thereabouts, as nearly as
complainant can state without examining the books of said
Russell’s agents and the receipts of payments on said original
contract of 1846, in their hands,

The bill states, that the occasional delays which for short
periods had occurred in making the payments were involuntary
on complainant’s part, and were caused by unlooked-for disap-
pointments in receiving payment of his rents, and moneys due
to him in his business, on which he had depended for the
means of making his said payments; that Ogden & Jones had
always received payments from him as he was able to make
them, waiving the want of strict punctuality, and never finding
fault or expressing dissatisfaction with him on that account, or
giving him any intimation that they would require a strict
performance of said contract according to the letter of it in
that respect; or that they should rigorously enforce the strin-
gent provisions which are contained in said contract of August
2, 1852.

Complainant states, that he made his said payments to the
best of his ability, with the real desire of fulfilling his obliga-
tions to said Russell, as well as to secure beyond caprice or
accident his rights under said contract of purchase in said
valuable property, which had then greatly risen in value, and
was constantly appreciating.

That said Ogden & Jones had, from the first settlement of
the city, and for upwards of twenty years, been engaged as
land agents in selling and managing the lands of non-resident
proprietors ; that it was their general practice to sell vacant
and unimproved lands, as was the case with the lot in question
before it was occupied by- complainant, on long time and
credit, at low interest, to encourage the sale and improvement
thereof ; and give opportunity for payment thereof; in all
cases giving liberal extensions of time, and showing indulgence
to purchasers who might require it, who made their payments
with reasonable endeavors and in good faith. That it was
never their practice to take advantage of accidental delays in

"



1

16

7

order to declare forfeiture, when such delays were not unrea-
sonable or perversely incurred ; that until within a few years
they had never done otherwise; and not asingle instance had
occurred, when complainant was making his payments, of said
Ogden & Jones declaring an arbitrary forfeiture of a contract
for mere delay in payment, except as against persons acting
in willful disregard of their “obligations, or in apparent bad
faith.

In further explanation of complainant’s want of strict punc-
tuality in 1854 and ’55, and as a ground of relief, complainant
states, that in April, *54, he lost by fire his extensive buildings
before mentioned, and his income from the rents thereof] about
$3,000 a year, on which *he had relied when making his ar-
rangements for an extension of time with Russell for the
means to make the payments as agreed upon. That on Janu-
ary 18, ’55, while he was absent at the East on business
temporarily, complainant’s wife on his behalf offered to pay to
Ogden, Jones & Co., on account of said contract, and money,
the sum of $400, which sum they refused to receive, declaring
they would receive no more partial payments on the contract;
and supposing complainant to be dead, they notified complain-
ant’s wife that they claimed the whole unpaid balance of said
purchase money to be at once due, demanded instant payment
thercof, being near $4,000, as they falsely pretended, and also
pretending, but untruly, that they were directed by said Rus-
sell to act in that manner. That said refusal to receive said
payment, and said notice, and declaration, and pretense of
instructions from said Russell, were wholly unexpected, and a
surprise to complainant; contrary to their whole previous
conduct, particularly that of said Russell towards complainant.
And from all that has since transpired, complainant charges
that'Ogden & Jones acted in the way they did without any
instruction from Russell; or if by his direction or suggestion,
said Russell acted from misapprehension or wrong information
as to the truth of the case, and wholly of their prompting.

The bill charges, that from that time Ogden, Jones & Co.
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changed their conduct towards complainant; and ever since,
by all means in their power, they have endeavored to baffle
and defeat complainant in completing said contract; and that,
erroncously supposing complainant to be dead, they formed
the plan of refusing to receive partial payments from com-
plainant’s wife, of taking advantage of a few months arrears to
declare the whole balance due at once, pretending that it was
near $4,000, when in fact it was much less, as they well knew ;
but which fact they supposed was unknown to complainant’s
wife, or any one but themselves. That they supposed com-
plainant’s wife or representatives would be unable to pay the
amount in time to save a forfeiture under the agreement of Aug.
2, 1852, intending, if the strict terms of said agreement were
not complied with by complainant’s wife, to enforce it rigor-
ously. . And thereby designed, by paying a small amount of
money beside the $2,250 already paid to said Lussell by com-
plainant, to procure from Russell a deed of said premises to
themselves, to some one whom they could control, to their use.

The bill states, that in consequence of Russell’s refusing
through his said agents to receive any more partial payments,
and said offered payment of $400 from complainant, and of
their declared purpose to receive no more partial payments on
said contract, complainant forbore, and was prevented from
making any further payments thereon mntil December 1, ’55,
when the last payment, of $79.50, named in said contract,
became due, by the express terms of said agreement. And
that, on said December 1, ’55, complainant made tender and
offer of payment to said Ogden, Jones & Co., as Russell’s
agents, at their office, in the usual hours of business, $3,951.85,
in gold coin of the United States, in full of all money due and
unpaid on said contract of August 2, ’52, which sum, in gold
coin, complainant caused to be produced and exhibited to said
agents of Russell, and offered to them for payment as afore-
said ; and for which complainant demanded a deed of said lot
pine, cte. That said Ogden, Jones & Co., acting for Russell,
absolutely refused the tender, and to give a deeg,ef—,-/a‘eury, in

"



(8]
(89

9

violation of said contract and of complainant’s rights, and, as
bill charges, without orders from Russell, without his knowl-
edge, and against his wishes. Secondly: at same time and
place, complainant made tender of payment to said Ogden,
Jones & Co., as Russell’s agents, of $4,426.01, in gold coin of
the United States, shown to them, and ready to be paid to
them in full of all that was due and unpaid on contract, and
any wise in respect thereof, which said complainant demanded
them to accept and receive in payment of said balance, and to
give him a deed; refused to accept the tender and give the
deed. That in refusing said tender they acted-in violation of
contract, without authority from Russell.

That the whole money tendered was the money of complain-
ant, specially provided for that purpose. That he did not
admit so much to be due as was tendered ; charges, that much
less than the smaller sum tendered was due and unpaid, upon
due credit being given for all that should be allowed, and
proper corrections are made in the sum contained in contract
of August 2,1852. That complainant offered and was willing
to pay whole sum tendered, to obviate objection or claim that
might be made, and to fulfill his obligations to the letter and
thereby save his purchase, trusting that on a final adjustment
to be made Russell and his agents, as they had promised,
would correct all errors and mistakes shown in contract of
August 2, 1852, and in the computations on which it was
based, and give complainant due credit on the settlement of

' the whole account.

That immediately upon the refusal, he deposited the money
tendered in specie to his credit in the Commercial Bank of
Chicago, then in good credit, to be in readiness for use in
making said payment whenever called on—where it remained
until and as hereafter will be shown.

That more than three months afterwards, on or about March,
1856, he was casually met in the street by E. H. Sheldon, of
Ogden, Fleetwood & Co., who had succeeded Ogden & Jones
in the agency for Russell, who stated to complainant that they
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were directod by -Russell to receive complainant’s money on
the contract, and to give him a deed, which Sheldon said they
were ready to do. This was the only intimation complainant
received from Russell or his agents since the refusal of com-
plainant’s tender, December 1,55, that complainant would be
allowed to complete the purchase and receive a deed. The
bill charges, that he was not bound to regard or act upon said
notice given in an unbusiness-like way, and on a day when
business could not be done. The bill charges, as a fact, that
Russell had long before that Sunday directed his agents to
notify complainant, to receive his payment, and give a deed
of the land, waiving all forfeiturcs, claims and pretenses
thereof; that Ogden, Fleetwood & Co. improperly neglected
and refused to obey as directed by Russell; charges, that it
was their duty, when they received said instructions from
Russell, to obey them at once, or within a reasonable time.
That complainant then lived in Chicago, as they knew ; that
there needed not to be any delay in giving complainant said
notice; charges, and insists, that said agents, and Russell as
their principal, were answerable for the consequences of such
delay and wrongful neglect which befel complainant, and
which he could not avoid.

That the money which had been tendered Dceember 1, 1855,
was then, March, 1856, still lying on deposit in said bank to
complainant’s credit, when complainant met said Sheldon,
March, 1856. That the next day, Monday, complainant went
to the bank to draw his money, and make said payment, as
carly as possible; was told by the cashier, that the bank had
that morning temporarily stopped payment, and failed that
day. For that reason the bank refused to complainant, in
specie or currency, his money on deposit. Bank turned out
utterly insolvent. Complainant could not get his payment for
several years, then only by receiving notes of persons indebted
to the bank, on account, upwards of $700 of which deposit
being to this day unpaid. In consequence whereof, complain-
ant was for several years wholly disabled and prevented from
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making payment of the sum claimed by Russell on the con-
tract.

The Dbill charges, that when the tenders were made, Decem-
ber 1, 1855, the contract was still in full force and obligation
on Russell as well as on complainant. That upon paying up
all that was due and unpaid on the original agreement, princi-
pal and interest, as agreed on July 1852, between complainant
and Russell, as stated, he was entitled to a deed. That the
refusal by Russell and agents to receive payment when ten-
dered, ete., was contrary to the agreement and wrongful; and
that complainant is in equity entitled to be relieved from all
losses and consequences thereby caused to him. Charges,
that Russell, by directing his agents after their refusal of com-
plainant’s said tender to receive payment and to give a deed,
waived all previous delays and the right to insist thercon by
way of forfeiture or arbitrary termination of said contract, at
his clection, and of complainant’s rights in equity under it.

The bill further states, that no lawful or actual demand of
payment of the aforesaid balance of purchase money at any
time was ever made after the refusal of the-tender and before
the bank failed and loss of complainant’s money; nor did
Russell ever tender a deed of said premises for complainant’s
acceptance under the agreement, as he was bound to do. Bill
expressly charges, that Russell’s agents, by refusing to receive
payment of the $400 tendered in January, 1855, by preventing
complainant from making any more partial payments, by their
all at once demanding immediate payment of whole unpaid
balance in advance of the time when it was to be paid by the
contract, said amount being. claimed by them to amount to
near $4,000, and more than remained to be paid on the con-
tract, and by refusing, December 1, 1855, to receive paymeng
of the sums then tendered, thought and designed to hinder
and baffle comtplainant, and to prevent him from completing
his said contract of purchase, to entangle him in embarrass-
ments, involve him in pretended forfeitures and defaults, in
such a manner that he should be entirely at their mercy, in
order to take an undue advantage of him.
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Complainant, insists, it was the duty of Russell and his said
agents to receive his tender of purchase-money; that by re-
fusing to receive partial payments, and returning said $400,
and tender of the whole balance on December 1, 1855, they
prevented and hindered complainant from performance on his
part of said contract, and from his payments; further insists,
that Russell and his agents were thereby precluded and
estopped from setting up or claiming a forfeiture of said con-
tract, and from determining it for non-payment of the purchase
money.

That without having demanded payment of the unpaid bal-
ance, and without having tendered him a deed, as they were
bound to do, said Ogden, Fleetwood & Co. assuming to act
for Russell, on or about March 25, ’56, shortly after the failure
of said bank and loss thereby of said money, gave to com-
plainant a certain paper writing, insisting that complainant
having failed to make certain payments called for by agree-
ment of August 2, 1852, but not specifying which payments,
when due, and for sixty days thereafter; and also default
being made in paying the whole sum unpaid thereon, which
had become due by non-payment of the nine installments, and
for fifteen days thereafter, purporting that such were the ex-
press terms and provisions of said contract, but incorrectly,
as complainant charges, and will appear by reference to terms
of said contract; and also purporting, that default having been
made in the keeping of certain other covenants in said con-
tract, but not specifying which ones, nor by what acts,
or how, broken, Russell had elected to forfeit said contract,
and payments thereon already made; to declare said contract
null and void; assuming to do so, and assuming thereby to
notify complainant thereof,

Complainant states, that said paper, marked Exhibit « B to
the bill, and referred to as such, and as part of the bill, was
not signed by Russell, but only by Mr. Sheldon; nor had said
Russell made any election, nor declared any such pretended
election in person. Bill charges, that in no event could such
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¢leetion or determination have been made by any other per-
son than Russell himself as his personal act; and not by any
one for him, as agent, deputy, or otherwise, even if it had
been competent for Russell himself to do so in this case, which
is altogether denied. Complainant expressly charges, that
under the circumstances, and agreements affecting complain-
ant’s relation to said Russell in respect to said property, and
said original contract of 1846, and its modification and exten-
sion in 1852, as aforesaid, it was r:ot competent for said Rus-
scll to declare any such arbitrary or peremptory forfeiture and
determination of it, and of complainant’s rights under it.
Charges, that Russell and his agents were precluded and estop-
ped from exercising or asserting any such arbitrary power by
their repeated refusals to receive complainant’s successive
tenders and offers, first of partial, afterwards of total pay-
ment. Charges, that for Russell or his agents to attempt the
exercise of any such a power, even if it had existed, in March,
1856, just after complainant’s loss of said tendered money, as
stated, was grossly ineqnitable, contrary to good faith, and
was solely attempted to complete complainant’s ruin. Charges,
beside, that the language and terms of said pretended notice
were in direct conflict with the express terms of contract of
August 2, 1852, and in fact imported the existence of a differ-
ent contract from what existed, and were, besides, so incon-
sistent, confused and contradictory, as to be unintelligible
and unmeaning, and could have, and had, no effect on com-
plainant’s rights in the premises.

That soon afterwards, in 1856, in pursuance of their design
to deprive complainant of his said contract and purchase, to
take from him the possession of said property, the said Ogden,
Fleetwood & Co., in Russell’s name, instituted a suit of eject-
ment against complainant in the Cireunit Court of the United
States, in this District; to defend him in which suil, and to
protect his just rights, legal and equitable, complainant em-
ployed A. C. Coventry defendant, who accepted his retainer,
entered his appearance in said suit on complainant’s behalf;
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whereby it became said Coventry’s duty to advise complain-
ant with all fidelity in relation to said trial and property. That
upon trial of the suit in ejectment, Russell recovered judgment
against complainant, under the ruling of Judge Drummond,
subject, however, to complainant’s right in equity to complete
his payments and receive a deed, the judge holding, that if
complainant would then pay into court the unpaid balance of
the money, he would require said Russell to receive it, and to
give a deed; but that, complainant, by reason of the matters
aforesaid, was wholly unable to do so.

That afterwards, in July, 1861, Russell received possession
of the premises from the marshal, etc., took, and has since
had, the same, and the rents, issues, ctc., till now; which
amount to $3,000 to date of filing bill, and which, complainant
claims he is in equity entitled to have applied in reduction of
the balance of purchase money unpaid under said contract
and agreement with said Russell.

That, in 1858, he settled with Coventry for his services by
giving his note for $250; that at August Term of Superior
Court of Chicago, defendant suffered judgment by default on
said note in Coventry’s favor; on which, execution was at
once taken out, delivered to John Gray, defendant, Sheriff of
Cook county, who, by express directions from Coventry, forth-
with, without any notice or intimation thereof to complainant,
and without any demand either for payment or for property
to be levied on and sold, and without any opportunity being
given him to pay said execution, which he could then have
been abuudantly able to do in its lifetime, and without oppor-
tunity to turn out other property to be levied on, complainant
then owning several tracts of land in Cook county, unincum-
bered, more than suflicient to satisfy said execution in full,
without loss or sacrifice ; that it was the duty of said sheriff,
by the laws of this State, to give complainant such reasonable
notice and opportunity before levying and selling: said Cov-
entry directed and caused said sheriff to make a secret, con-
cealed, and fraudulent levy of said execution on the 11th Aug.,
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1859, to be made, as the return shows, as follows: « Upon a
“ contract of August 2d, 1852, with one Samue] Russell, for
“the conveyance of said lot nine.” And that on the first day
of September, 1857, at 5 P. M., the sheriff struck off the prop-
erty so levied on, to John M. Rountree, a defendant, for the
nominal price of two hundred and seventy-seven dollars and
ninety cents, the amount of judgment and costs. Bill charges
that Rountree neither bid, nor paid any money for said land
at said sale, except sheriff’s costs ; that he acted in the affair
as the partner and lawyer of said Coventry, and under his
directions, with no interest of his own. That said levy and
sale were conducted, effected, and made without any notice to
complainant in any way, and wholly without his knowledge.
That he was then able, if notified in the usual manner by said
sheriff, of said proceedings, and, if an opportunity had been
given him, or demand for payment of the exccution, or surren-
der of property for levy and sale on it, had been made by the
sheriff, to pay it in full, and could have saved his property
from levy and sale; and to have turned out other property of
good title, and ample value, unencumbered, for it to be levied
on and satisfied from the sale of, and without great sacrifice to
complainant—as was well known to Coventry, and Rountree,
and to said Ogden, Fleetwood & Co., and to Russell himself.

That at the time of said levy and sale, and making of the
sherift’s deed, as hereinafter shown, said Coventry and Roun-
tree were the regular attorneys of said Ogden, Fleetwood &
Co.; said Coventry was, besides, a relation and intimate
frend of said Ogdens and Sheldon, and wholly within their
influence and control; and was procured and instigated by
them to make use of said execution, and to cause said surrep-
titious levy and sale to be made, as aforesaid, by reason of
his intimate knowledge of complainants affairs, and partiularly
with reference to said lot, acquired by him in the capacity of
complainant’s attorney and confidential adviser, as before
stated.

Charges that said levy and sale were, throughout, fradulent,
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irregular, and illegal; and were contrived to be made by said
Russell and his agents, in order that, by an improper and un-
wsrrantable abuse of legal process, unknown to complainant,
they might strip and deprive him of his said propergy, and of
his remedies in equity against said Russell for its redewption,
and for the completion of his said purchase.

The bill further states, that he never had any knowledge,
notice, or intimation of said pretended levy and sale, until he
was told by said Gray, December 8, 1861. That he had just
made a deed of said lot, to one of the Ogdens, as the holder
of the sherift’s certificate of sale, Yy assignment. Charges
that all knowledge of said pretended levy and sale.was art-
fully kept concealed from him by said parties, by cunning
practices, to prevent him from redeeming his land from sacri-
fice and loss.

That before, and when said levy and sale was made, said
lot was divided into eight sub-lots, covered with separate
buildings—which could have been separately levied on and
sold—each of which was then worth, and could have been sold
for ten times the gross amount of said judgment and exccu-
tion, as said defendents then well knew—the said premises
standing on and being one of the principal corners in the city
of Chicago, on a principal thoroughfare, and being then worth
$40,000 and upwards.

Complainant charges that said sale was made, and was de-
signed by said parties to be made, at an enormous under
value, and, if allowed to stand, would cause the most wanton
and malicious destruction and sacrifice of complainant’s pro-
perty and interests, and would be of evil public example.

Said sheriff made a deed of said lot nine to William B., or
M. D. Ogden, early in December, 1860, (both made defend- _
ants)—which complainant does not know; that Russell sup-
plied the money for the purchase of the sherift’s certificate of
sale ; or that it was advanced, on his account, by said Ogden,
or his agent, and that the title, so attempted to be created, is
held by them for the use of Russell.
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The bill charges that complainant has frequently applied to
Russell and defendants, to receive from him full payment of
what may be be due on account of unpaid balance of purchase
money of said land, and for a deed of said lot; and also to
receive payment of the amount for which said pretended sher-
iff ’s sale was made, interest, and costs, and to have said sale
set aside, or the nominal title thereby sought to be made, con-
veyed to complainant, he offering to pay all money, that, upon
a true accunt taken, shall be found pdynb]e or unpaid on the
the several premises : all of which defendants, collectively and
severally, refuse to do.

That, lately, Russell decesed —leaving a will—and defend-
ants, Frances Ann and Cullord Russell, executors thercof;
and also defendant, Samuel W. Russell, his son, heir at law,
and tull devisee of real estate, and of said premises: who also
are made defendants to the bill.

That complainant, hoping that defendants would be minded
to act towards bim in the premises in good faith, and with
equity and justice, had applied to them, &c., but that, con-
triving how to aggrieve and wrong him, they refused com-
compliance with his requests, and pretended :

That the original contract was forfeited and determined for
defaults on part of complainant — and was so declared and
treated by Russell while alive, with complainant’s acquiesence;
that no agreement for extension of time was made by Russell
with complainant, prior to contract of August 2d, 1852. That
the contract of August 2d, 1852, was an original and indepen-
dent transaction for a separate consideration, unconnected
with the original contract of 1842 ; that complainant’s right
in the premies solely depended on the terms of said contract of
August 2d, 1852 — and upon a strict performance thereuf by
complainant, in all things as therein expressed. Pretending
that no conputation was to be made of all that was duc on the
old contract, principal or interest; denying that, the amount
fixed in the contract of August 2d, 1852, was to be ascertain-
ed by reference to the old contract; and pretending that the
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sum named in the contract of August 2d, 1852, was the then
present value, and was therefore fixed upon as the sum to be
paid. At other, pretending that the sum of $7,279.50 was all
that was then due on the old contract of 1846, interest added
for the time same had remained overdue; and for the time
yet to clapse under the terms of the extension agreed on be-
fore August 2d, 1852 ; further pretending, that complainant’s
rights, under the last agreement, were forfeited by reason of
non-payment of sums therein Yalled for; and Ly Russell’s
clection under it. That Russell never waived any delays to
defendants, and that he, when alive, and his representatives
after his death, were not precluded from declaring a forfeiture ;
pretending, that complainant had no right to make a tender on
December 1st, 1855, and that a rejection thereof was lawful.

At other times pretending that the levy and sale by the
sheriff were legal, and valid ; in good faith, divested complain-
ant’s rights, which, until then, he might have had, and vested._
them in grantee of the sheriff’s deed —and thereby complain-
ant’s rights in equity, against Russell for relief, were cut off
and ended ; admitting that, in causing said levy and sale, they
acted for Russell, to complete his title to the property.
Charges, that all and each of said pretences are contrary to
the truth. Charges, that it was expressly agreed and under-
stood, between Russell and complainant, that the original con-
tract should remain in full force, and only be modified as to
the time of payment; and should remain on the basis of the
new arrangement, which, it was agreed, should be made; and
that all past delays, &c., should be waived.

Charges further, that, by the effect of said several agree-
ments, the new arrangement agreed on and consummated, was
in equity in the nature of an equitable mortgage for additional
and mutual security—to Russell for his purchase money, and,,
to complainant for his equity of performing said contract, and
complete redemption of said property from the charge of the
unpaid purchase money. That Russell’s agents did not per-
form his understanding with complainant, as agreed upon be-
tween them. They did not correctly state complainant’s ac-
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count, nor give complainant credit for all he had paid; nor
did they insert the correct amount in the contract of August
2, 1852. DBut added a sum for interest on the balance of pur-
chasc money unpaid — exceeding six per cent per annum for
the time it had remained due and unpaid, and for which it was
extended. Charges, that no such sum as $7,279.50 was then
due on the old contract, or could become due on it, as modified
by the agreement with Russell; that the contract of August
2d, 1852, was usurious, and contained alarge amount of illegal
and usurious interest; by computing interest on the purchase
money then unpaid, at the rate of ten per cent. per annum
from the time it become due on the original agreement of
1846, till the time when it would become due, as extended
that rate of interest was usurious — complainanant not bound
to pay it.

The bill further charges, that the original agreement was in
full force when the new agreement was made—was so regard-
ed and treated by the parties; that Russell waived all right
and power to determine for default by complainant, if any.
Charges that complainant was only induced to leave his part
of the original contract with said Ogden and Jones, by their
promises, as aforesaid, and that it should be always open for
his inspection and use; by their assurances that they were
dealing fairly with him—would continue to do so at all times;
and would take no unfair or undue advantage of him.

The bill charges, that complainant never acquiesced in, or
consented to, any forfeiture of the original contract; nor did
he ever relinquish, or give up, his right to a specific perform-
ance of it. Denies that the agreement of August 2d, 1852,
was an original or independent contract, or purchase.
Charges, that he had, and still has, the right to afull and true
account af all payments made from the date of first contract ;
and of what was due thereon, in August, 1852, and that, upon
paying what was then unpaid, with lawful interest from that
time, he is entitled to a deed of said lot.

Charges, that said agreement of August 2, 1852, is to be
treated and regarded simply as a modification of, and subor-
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dinate to, said original contract, and not an abrogation of it-
that said agreement of August 2, 1852, was not an independ-
ent contract or transaction ; nor was the price or consideration
thereof] distinct from that of the old contract: on the con-
trary, bill charges that the consideration of it was to be the
amount of what remained unpaid on said old contract, as be-
fore stated ; and no other. )

Complainant turther states, that he was making his pay-
ments in good faith, as agreed on, when he was prevented
from continuing them, and from ‘making any further partisl
payments, in January, 1855. Charges that said refusal to re-
ceive said payments, was a surprise upon complainant; was
contrary to the contract; that said demand for the instant
payment of near $4,000 was unreasonable, and was for a
larger sum than was, in fact, due, on a just settlement of the
account; and had not, and could not have, any effect on com-
plainant’s rights, or liabilities, under said contract. TFurther
charges, that he was again wrongfully prevented by said Rus-
sell’s agents from performing his said contract, by their refusal
of his tenders of payment,in full, on December 1st, 1855.
That it was owing to their said wrongful conduct that com-
vlainant lost the money tendered, by the failure of the bank;
and that their conduct and acting, were in violation of their
duty in the premises, and of complainant’s just rights.

The bill further charges, that said levy and sale were irregular,
fraudlent and void. And that said Raussell, by dirccting and
causing the same, and his representatives, defendants, are
estopped from disputing or denying complainant’s rights under
said contract. That said Russell and his said Agents, acted
towards complainant in bad faith : first, in framing the agree-
ment of August 2d, 1852, and inserting in it a larger sum than
should have been put in it ; and in stating to complainant that
it was correct, when it was not ; in their 1)1§&uiscs to make all
proper corrections, and take no unfair advantage, and, after-
wards, refusing #6 any correction, by attempting to take ad-
vantage of him in, capriciously, refusing complainant’s tender-
ed payment, and then calling for the whole amount, and for
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more than was really owing; in refusing the final tender when
made twice over in gold, and of more than tliey had ever
¢laimed, on December 1st, 1855 ; in delaying, for an unreas-
onable length of time, to notify complainant that they would
take his payment, and give him a deed ; whereby complainant
was caused to lose his money ; lastly, by attempting to declare
a forfeiture at a moment when, through sudden and unlooked
for misfortune, complnil_mnt, had, without fault, lost the means
of paying at that time; by directing and causing the secret
and fraudulent levy on, and sale of, complainant’s interest in
said premises, as above stated. And that, by means of said
deceitful and fraudulent practices, they have designed and
continue now to oppress and bafile complainant, in his en-
deavors to perform said contrach with Russell — thereby to
deprive him of said property, and improvements thereon made
by him, and of $9,200 which he had paid on the contract.
Charging that said actings were contrary to equity and good
conscience.

The bill waives answer under oath.

Requires defendants to state, whether complainant did not

make said jgdgment as set forth in the bill, on account of lhe,\

purchase; to state an account of all monies whatever and
whenever paid by complainant, from the first to last; whether
complaimant did not leave his part of the original contract
with said Russell’s agents, August 2d, 1852 calling for a true
and perfect copy thereof, and of all entries, receipts, and
memoranda therein, and for an exhibition of the contract it-
self, That a true copy of the account, as kept in the books of
said agents, may be given ; and the original books themsclves
may be open to complainant'’s inspection. State whether said
Russell did not agree for an extension of time, as stated in the
Dill 3 if not so, when, and how otherwise ; whether complain-
ant did not offer to pay, in gold, the two sums, as stated, on
December 1st, 1855.  Whether said tenders weve not refused ;
whether they did not also refuse payment of $40 in Janaary,
1855. Whether Russell did not direct his said agents to re-
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ceive payment from complainant, and give a deed—when said
instructions were dated and given ; asking for copies thereof
in writing ; whether said bank did not fail on or about March
9th, 1856, and complainant thereby lose his said money ;
whether Russell did not advance the money to Coventry for
which said sheriff’s sale was made; if not he, who did make
the advance ; who received the sheriff’s deed, and for whose
use. ITow much money had been received for rent of said
premises since Russell took possession thereof; and that an
account of all the matters in the bill stated, may be come to;
that it may be declared how much is, in equity, payable from
complainant to defendants, under the agreement; that the
contract of August 2d, 1852, may be reformed in respect of
any money improperly inserted therein, as usurious interest;
and other matters, mistakes, or errors therein ; that said con-
tract may be made to conform to the original instrument, as
modified by the said agreement for its extension ; that all just
credits and deductions being made, complainant may be en-
titled to a specific performance of it—that he may be relieved
from all pretended forfeitures and defaults. And that, upon
paying what shall be due, and balance being struck, offering
and hereby tendering to pay when and as shall be directed by
the court, a deed may be given, executed by all proper par-
ties. That the fraudulent levy and sale may be set aside, and
cancelled ; also the sheriff’s deed —or that the title sought
thereby to be created, may be conveyed to complainant — he
offering thereby to pay the full amount of sale, interest and
and costs. And for further relicf, as the circumstances of the
case may require.
Signed,
WILLIAM H. STOW,
ARTHUR W. WINDETT, By Solicitor.
Of Counsel.
December 22, 1862,
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EXHIBIT “A.”

ArricLes or AGREEMENT, made and concluded the second
day of August, in the year One Thousand Eight hundred and
Fifty-two, between Samuel Russell, of Middletown, Connecti-
cut, by E. I. Sheldon, his attorney, of the first part, and Wil-
liam IL Stow, of Chicago, of the second part, Witnesseth, that
the party of the first part, at the request of the party of the
sccond part, and in consideration of the money to be paid, and
the covenants as herein expressed to be performed by the par-
ty of the second part, (the prompt performance of which pay-
ments and covenants being a condition precedent, and time
being the essence of said condition,) hereby agree to sell to
the said party of the second part, all that certain lot and par-
cel of land, situate in the County of Cook, and State of Illin-
ois, known and designated as lot number nine (9), in block
number twenty-eight (28), in the original town of Chicago,
with the privileges and appurtenances thereto belonging.

And the said party of the sccond part, in consideration of
the premises, hereby agrees to pay the party of the.first part,
his or their executors, administrtors or assigns, at the office of
Ogden, Jones & Co., in Chicago, the sum of seven thousand
two hundred and seventy-seven dollars, and fifty cents, as fol-
lows, viz: Two hundred dollars on the first day of December,
1852, and two hundred dollars ($200) on the first day of cach
and every month thereafter, up to and including the first day
of November, 1855, and seventy-seven dollars and fifty cents,

- on the first day of December, 1856. And also, that he will

well and faithfully, in due season, pay, or cause to be paid, all
ordinary taxes assessed for revenue purposes upon said prem-
ises, or any part thereof, subsequent to the year 1846. And
also, all other assessments which now are, or may be hereafter
charged or assessed upon or against said premises or any part
thereof. But, in case the said party of the second part fail to
pay any or all such taxes, or assessments, upon -said premises
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or appurtenaneces, or any part thereof, whenever and as soon
as the same shall become due and payable; and the party of
the first part shall pay from time to time, or at any time, any
or all such taxes or assessments, or cause the same to be paid,
the amount of any and all such payments so made by the par-
ty of the first part, shall immediately thereupon become an
additional consideration, and payment to be made by the party
of the second part hereto, for the premises-herein agreed to be
conveyed.

And the said party of the first part, further covenants and
agrees with the said party of the second part, that upon the
faithful performance, by the said party of the second part, of
his undertaking in his behalf, and of the payment of principal
and interest of the sum above mentioned, in the manner spec-
ified, he, the said party of the first part, shall and will, without
delay, well and faithfully exccute, acknowledge and deliver in
petson or by attorney, duly authorized, to the party of the
party of the second part, his heirs or assigns, a deed of con-
veyance of all the rig]{t, title and interest, of the party of the
first part, of, in and.to the above described premises, with the
appurtenances, with fall covenants of warranty.

And it is mutually covenanted and agreed, by and between
the parties hereto, that in case of default shall be made in any
of the payments of principal or interest, at the time, or any of
the times above specified, for the payment thereof, and for
sixty days thereafter, this agreement, and all the preceeding
provisions hereof, shall be null and void, and no longer bind-
ing, at the option of said party of the first part, his representa-
tives or assigns; and all the payments which shall then have
been made thercon, or in pursuance hereof, absolutely and for-
ever forfeited to the said party of the first part; or at the elec-
tion of the said party of the first part, his representatives and as-
signs, the covenants and liability of said party of the second
part shall continue and remain obligatory upon the said party
of the second part, and may be enforced, and the said consid-
cration money, and every part thereof, with the annual inter-
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ost, as above specified, be collected by proper proceedings in
law or equity, from the said party of the second part, his heirs,
executors, administrators or assigns.

And it is further mutually covenanted and agreed, by and
between the parties hereto, that in case of default in the pay-
ments stipulated to be made by the said party of the second
part, or any part thereof, and the clection of the party of the
first part, his representatives or assigns, to consider the fore-
going contract 6f sale at an end, and prior payments forfeit-
ed, the said party of the second part, his heirs, representatives
or assigns, who may have possession, or the right of posses-
sion of said premises at the time of such dhfault, or any time
thereafter, shall be considered, and are hereby agreed and
declared to be, in law and equity, the tenant or tenants at will
of said party of the first part, his representatives and assigns,
on a rent equal to an interest of ten per cent. per annum, on
the whole amount of the purchase money above specitied, pay-
able quarter yearly from the day of such default in payment
of principal or interest. And after such default in payment,
and election to consider the above contract of sale as void,
the said party of the first part, his representatives and assigns,
shall and may have and exercise all the powers, rights and
remedies provided by law or equity, to collect such rent, or to
remove such tenant or tenants, the same as if the relation of
landlord and tenant, hereby declared, were created by an
original absolute lease for that purpose, on a special rent, pay-

able quarterly on a tenure at will. And that in such ease the

said tenant or tenants shall and will pay, or cause to be paid,
all taxes, assessments, ordinary and extraordinary, which may
be laid or assessed on such premises, or any part thereof, dur-
ing the continuance of such tenancy; and will not commit or
suffer any waste or damage to said premises, or the appurte-
nances, but will keep and deliver up, on the termination of such
tenancy, the said premises and appurtenances, in as good order
and repair (ordinary wear and decay, and unavoidable injury
by the clements, excepted,) as they were at che commence-
ment of such tenancy.
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In witness whereof, the party of the first part, by his said
attorney, and the party of the second part, in his own proper
person, have hereunto respectively set their their hands and
seals, on the eay and year first above mritten.

SIGNED, SEALED AND SAMUEL RUSSELL, [sraL.]
DELIVERED IN PREs- r Signed, By E. H. Surrpox,

ENCE OF ATTORNEY.
WM. H. STOW, [sEAL.]

It is expressly understood and agreed by and between the
said parties hereto, that in case either of the installments fall-
ing due on the first day of December, 1852, and on the first
day of each month thereafter, or any part of any such install-
ment or installments, shall remain due and unpaid for the
space of fifteen days next after the same is due and payable,
as/above specified, thereupon the whole sum remaining unpaid
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EXHIBIT “B.”
To WirLiax H. Stow:

Default having been made by you in several of the pay-
ments stipulated for in a certain contract or agreement between
Samuel Russell, of Middletown, Connecticut, of the first part,
and William H. Stow, of Chicago, of the second part, bearing
date the second day of August, in the year of our Lord one
thousand eight hundred and fifty-two, at the time said pay-
ments became due, and for sixty days thereafter, and default
having also been made in the payment of the whole sum re-
maining unpaid on said contract, which became due and pay-
able by the default in the payment of the said several install-
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ments above mentioned, and for fifteen days thereafter, all of
which is provided for and stipulated in said contract; and
default having also been made in the performance of other
covenants contained in said contract or agreement; I do
hereby elect to forfeit the said contract and the payments
which have been made thereon, and to declare said contract
null and void, and do hereby declare said contract and said
payments forfeited, and said contract null and void, and do
hereby notify you of my said election.

Given under my hand this 25th day of March, A. D. 1856.

SAMUEL RUSSELL,
By Epwix H. Surrpox,
His Attorney in fact.

The defendants, Frances Ann Russell, Hubbard Russell,
Samuel W. Raussell, William B. and Mahlon D. Ogden, and
A. C. Coventry, entered their appearance, and filed a general
demurrer to the bill for want of equity.

Joinder in demurrer by complainant.

Decree was found sustaining demurrer, and dismissing the
bill without prejudice.

Errors assigned :
Sustaining demurrer to bill, denying relief, and dismissing
the bill.
- Joinder in Error. '
ARTHUR W. WINDETT,
Of Counsel with Complainant in Error.
April 10, 1863.






