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SUPREME COURT OF ILLINOILS,

THIRD GRAND DIVISIOI,

APRIT, TERM, 1861, AT OTTAWA.

HORATIO O. STONE

8.
LEVI L. ATWOOD axp
ABRAM IH. COVERT.

L Appeal from Superior Court of Chicago.

ABSTRACT OF RECORD.
Bal.

Pacror Rec.  Birn charges, that on the 17th day of May, 1859, there cxisted certain
~ 1 matters of difference between the complainant, H. O. Stone, and one
Levi L. Atwood ; that on that day the said Stone and the said Atwood.
Ly a sealed instrument in writing, appointed Permoyer L.Sherman and
Melville W. Fuller as arbitrators to hear the proof and allegations con-

cerning the matters submitted to thewn.

That by the said agreement of submission they submitted all matters
of difference to the award and determination of the said IFuller and
Sheimaun.

That on the 20th day of May, 1859, the said arbitrators made their
award and final determination concerning the matters of difference, de-
mands, and claims existing between said Stone and Atwood, and found,
among other things, as follaws:

That H. O. Stone was indebted to said Atwood in the gross

sum of 81,070 43
That there was a balance due II. O. Stone from said At-
wood, of 2,123 04

That by said agreement of submission there was submitted to them a
difference concerning certain furniture in the Orient House, in the city
of Chicago, belonging to the complainant, on which said furniture the
complainant held a chattel mortgage to secure certain indebtedness owed
by said Atwood to said Stone, and embraced in the statement of said
Atwood’s indebtedness to the said Stone so made by said arbitrators.

That by said articles of submisson the said arbitrators were required
to first find the balance due from eaid Atwood to said Stone, upon &
statement of their respective accounts, which might be found correct.

That they were required by said submission to sct aside certain par-
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Pack or Rer, cels of said furniture to be appropriated in payment of certain debts

[3.]

owed by said Atwood to Bowen Brothers, Messrs. A. R. and G. H.
Miller, and Charles Tobey, of the city of Chicago, and amounting to about

. Three Hundred and Fifty Dollars, provided, however, that the indebted-

ness found due and owing to said Stone 'from said Atwood should first
be paid in full, out of the furniture in said Orient [Touse, as hereinafter
mentioned ; and such appropriation to said Bowen and others, should be
made out of the residue of such furniture, if any there should be.

That by the terms of said snbmission it was agreed between the said
Stone and said Atwood that the balance, after allowing all just offsets,
found by said arbitrators to be due from said Atwood to said Stone,
should bo paid and satistied in full by said Atwood out of the furniture
in said Orient House, in the following manner: The said arbitrators wero
to fix and determine the valuation of said furniture ; whereupon the said
Atwood was to deliver to said Stone, and said Stone was to receive at
such valuation as aforesaid, so much of said furniture as shonld be ncces-
sary to pay in full the amount ot such balance, so to be found in his favor
as aforesaid; and said arbitrators were to set aside so much of the
residue of said furniture at the valuation aforesaid as might be necessary
to pay said debts duec Bowen Brothers, A. B. and G. H. Miller,
and Charles Tobey, if there sheuld be sufticient; and as to the residue of
said furniture, it any there should be,said Stone was to take and receive
the same at the valuation to be fixed and determined as aforesaid, and

.give his promissory notes therefor in manner in said submission specified.

That said arbitrators, by the terms of said submission, did ascertain the
balance due from said Atwood to said Stone, after allowing and deduct-
ing from the amount of the claims, debts, and demands of said Stone, the
full amount of the debts, claims, and demnands of said Atwood by way of
offset, to be the said sum of Twenty-onec Hundred and Twenty-three
Dollars and four cents, (82,123 04), as herein before set forth, and
awarded and determined thqt said Atwood was indebted to said Stono
in the said sum of money over and above all claims.

That the said arbitrators proceeded to fix a valuation upon eaid furni-
ture for theé purpose of having the same applied upon, and in payment of
said sum so due said Stone; also to be applied in such other way and
manner as aforesaid ; that in fixing said valuation the said arbitrators
caused certain schedules to be prepared, showing, as near as might be, the
cost price of said furniture, and of the different articles thereot'; and as
said furniture had been some time in use, certain per centages were
agreed upon by and between said arbitrators, to be deducted from such
nssumed cost price, in order to arrive; as near as possible, at the present
value of said articles of furniture, &c., as follows:
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Paceor REC. The cost price of all the crockery, cutlery, &c., as appears by one of said
' - schedules, was estimated at $382 91, from which 12 per cent. was
agreed to be, and was deducted, leaving the present value.......... $336 96
'The cost price of all the hardware, &c., as appears by another of said sched-
ules, was estimated at$385 93, from which 333 per cent. wus agreed
to be, and was deducted, leaving tho present value.......o.vevenen. 257 29
The cost price of stove ware, lamps, &c., as appears by another of said
schedules, was estimated at $84 37k, from which 12 per cent. was
agreed to be deaucted, leaving....... S 5 SIS § § B B W § S s § =
The cost price of one schedule furniture was estimated at $78 75, from
which a deduction of 30 per cent. was agreed to be, and was made,
leaving present value............... R cosreannens asesondl 3 & 38 55 13
"The cost price of another schedule of furniture was estimated, as appears
thereby, at $1,346 75, from which there was a deduction of 20 per cent.
1eAVING. e e et tneesasnnsessanscasancnnes oo sicnimge o o wedia § saww s iiw 1007 40
The cost price of tha last schedule of furniture was estimated at the sum
of $1,220 03, and the rate of deduction on this schedule, in arriving at
the present value of the articles therein mentioned, was by said
arbitrators fixed at 20 per cent., which would leave the present value
of said articles at...coeeveeecaennanns 976 03

-1
-
o
(313

6 That since tho said arbitrators have awarded and adjudged that the
said Stone should take and receive the said furniture, except such as is
set apart for other purposes, dc., according to the said schedules, at the
valuation of Thirty-four Hundred and Twenty-two Dollars ard eighty
cents, ($3,422 80), to be paid for by said Stone as hereinbefore stated,
that is to say: that the said balance as so found due said Stone, should
be deducted therefrom ; and thatsail Stone shonld give his notes to said
Atwood, or for him, for the residue, to wit: for the sum of §1,299 76;
snch furniture being the residue after setting apart so much of said fur-
niture as. was necessary, at the valuation aforesaid, to pay the said Bowen
Brothers, C. R.and (. H. Miller, aud Charles Tobey, the sums justly
coming to them. '

That said Stone had not the opportunity of making any actual inspec-
7 tion of the figures and calculations upon which the several amounts
before mentioned were obtained, and being satisfied with the basis and
mode of calculation adopted, he made and -executed his ten certain
promissory notes, bearing date the 20th day of May, aforesaid, payable
to the order of A. H. Covert, twelve months after date, for the sum of
One Hundred Dollars each, and delivered the same to said Covert at the
request of said Atwood on account of said supposed balance ; promised to
make his notes for the residue, to wit: for §299 76, upon certain receipts
being furnished to him, and to deliver the same to or for said Atwood.

That the said Stone received all of said furniture, goods and chattels
-~ from said Atwood, except such as had been et apart for Bowen Brothers,
and others, and now holds the same.

’

That said furniture was set apart to Bowen Brothers, and others, was

s0 set apart on the supposition that said Stone had been paid the amount
of said balance.

That the said arbitrators, in valuing the furniturc in the last schedule,
found its value, with the agreed deduction of 20 per cent., to be $976 03;
but by mistake or accident, stated the said sumn of $976 03 to be
$1,976 03.

0 That said Stone was not aware of said mistake until after he exccuted
¥ the notes aforesaid and received the furniture into his possession.
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Paseor Rec.  That the said Stono has a right to tho whole of said furniture, includ-

10

19

ing that so set apart for the payment of said Atwood’s indebtedness to
other persons; that so much of said furniture so set apart remains under
the control of said Atwood and unappropriated, and, unless the said
notes are delivered back to said Stone, he should hold the said furniture.

That said Atwood and Covert have applied one of the said notes so
executed by said Stone to pay the said debt due to said Charles Tobey ;
and that they, or one of them, hold the residue of said notes for the
benefit of said Atwood ; that said Covert has knowledge of the consider-
ation for which they were given ; that the sum of money for which said
notes were given is equal to the amount of said mistake in the valuation

of said goods.
° ‘ﬂ%

Complainant prays that said Atwood and Covert, their dehts being
waived, may make full answer to the matters hereinbefore charged ; that
the mistake in said award be corrected, and the award so corrected be
carried into cffect ; that the said promissory notes which have not been
negotiated be surrendered and cancelled ; that said Stone may be per-
itted to exceute and deliver to said Atwood, or for him, a note or notes
for the true amount after the corvection of said mistake ; that said Stone
inay pay in money in lieu of executing such note or notes ; that said Stone
may have a lien upon said furniture as far as it may be necessary to pro-
tect said Stone, and that said Atwood and Covert may be restrained and
enjoined from disturbing the possession of said Stone of said goods, and

“from translerring said promissory notes, or either of them.

Answer of L. L. Atwood.

‘Ihe defendant admits there were differences between this defendant
and said complainant, and that, on the 17th day of May, 1859, by articles
of submission, Perinoyer L. Sherman and Melville W. Fuller were appoin-
ted arbitrators, to hear the proofs and allegations of the parties concerning
the matters in said agreement submitted.

That said arbitrators proceeded atterwards, on the 20th day of May,
1859, to determine the matters of difference upon~the basis specified in
the articles of submission, and made their final award.

Admits that the arbitrators found this defendant indebted to the com-
plainaut in the gross sum of $3,193 47, and that the balance due to said
complainant was $2,123 04, and says the said balance was declared due
said complainant in consideration of a certain large amount due this de-
fendant for the furniture in the Orient House, in the city of Chicago,
which said amount was first ascertained by said arbitrators, and formed
the inducement to the allowance of the said $2,128 04 as due to the said
complainant.

This defendant denies that there was any dispute or difference sub-
mitted to the arbitrators concerning certain furniture in the Orient
Housc, owned by the said complainant, in the city of Chicago, on which
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I’AGEi*LREU- he had a chattel mortgage; but he avers that the complainant held a

1]
[&]

chattel mortgage upon about half of the said furniture, which he claimed
to have foreclosed before the exceution of the articles of submission, and
by these articles the said furniture in said Orient House was valued by
the arbitrators, and formed no matter of difference in and of itself.

This defendant denies that the arbitrators were required, by the arti-
cles of submission, to first tind the balance due from this defendant to
said complainant upon an allowance of their respective accounts; but
says no definite or particularorder of proceeding was specified, the basis
of their decision only being defined. That, in point of fact, said arbi-
trators did not first strike a balance between the parties, but first fixed
their valuation of said furniture, and upon that valuation had their fur-
ther proceedings under said articles of submission.

This defendant denics that the said arbitrators “thereupon” (to wit,
after finding the balance due to complainant) were required to set aside
certain parcels of said furniture to be applied in payment of certain
debts owed by said defendant to Bowen Brothers, A. R. & G. H. Miller,
and Charles Tobey, amounting to the sum of three hundred and fifty
dollars, provided, however, that the indebtedness found due and owing
from this defendant to said complainant should jfirst be paid out of the
furniture in said Orient House, and such appropriation to said Bowen
Brothers and others should be made out ot the residue of such furniture.

This Cefendant expressly denies that it was agreed between the parties
that the balance, atter allowing all offsets, found due the complainant,
should be paid in full by this defendant out of the furniture in said Ori-
ent House; that is to say, that the said arbitrators were to fix the valu-
ation of said furniture; whercupon the said defendant was to deliver,
and the said complainant was to receive, at such valuation as aforesaid,
so much of said furniture as should be necessary to pay in full the
amount of such balance so to be found in his favor as aforesaid; and
said arbitrators were to set aside so much of the residue of said furniture
at said valuation as might be necessary to pay said debts due Bowen
Brothers, A. R. and G. . Miller, and Charles Tobey, it there should
be sufticient; and said Stone was to receive the residue of said furniture
at the valuation so to be fixed and determined as aforesaid, and give his
promissory note therefor. But this defendant avers, tlat the arbitrators
were left wholly to their own discretion, the basis of their decision being
defined in said articles of agreement generally to be, that said arbitrators
should strike a balance between said parties, anc, for the sake of conve-
nience, should set aside certain furniture for the payment of said Bowen
Brothers, A. R. & G. H. Miller, and Charles Tobey by this defendant
that the said arbitrators should estimate and fix the value ot the furni-
ture then in said Orient HHouse; and that said complainant should take
the same at said valuation of this defendant, and in payment therefor be
credited with whatever amount, it any, might be found to be due to him
from this deft., and pay the value to the deft. by giving his notes therefor,
payable in 12 months from the date thereof, to wit, the date ot said award.
But this defendant denies thai the said articles of submission do pre-
seribe, or were ever intended to prescribe, the order in which said arbi-
trators were to proceed, or that this defendant was first to deliver to said
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Pacr or Ree. complainant, and said complainant was to receive, an amount of furni-

ture sufticient to pay him, said complainant, in full,and then said arbi-
trators were to set aside an amcunt of furniture for the payment of
Bowen Brothers and others, and the residue of said furniture was then
to be delivered to said complainant, who was then to receive and pay
for the same as aforesaid; but this defendant says that said arbitrators
were to fix a valuation upon said furniture, and, if they found there was
cnough there, to set aside an amount thereof to this defendant sufficient
to give him immediate means wherewith to pay Bowen Brothers and
others, and the complainant was to take all of the residue of said furni-
ture, and to pay this defendant in full therefor, according to said valua-
tion, said complainant being credited with whatever amount might be
due him from said deten lau.t.

Admits that said arbitrators determined the balance due from this de-

fendant to said complainant to be the sum of two thousand and one

hundred and twenty-three 04-100 dollars, hereinbefore mentioned, and
so0 awarded ; but they did not find said sum due until after they had es-
timated and fixed the value of said furniture, and said amount was so
fixed wholly in consideration of the amount of said furniture as previ-
ously found by said arbitrators.

This defendant denies that said arbitrators, after finding said balance,
proceeded to fix a valuation upon svid furniture ; but says that they first
agrecd upon said valuation, and afterwards upon the amount of said
indebtedness.

This defendant denies that the said arbitrators caused certain sched-
ules to be prepared, showing the cost price of said furniture and of the
different articles thereof, and denies that certain per centages were agreed
upon by and between said arbitrators to be deducted from such assumed
cost price, in order to arrive at the present value of said articles of fur-
niture, &e. ; and denies that any of the gross amounts, or deductions
therefrom, of the said schedules set forth in said bill of complaint were
cver adopted or fixed by said arbitrators as alleged, but says it was un-
derstood between the parties before the execution of the articles of sub-
mission that said arbitrators should take the cost price of said furniture
at the time of its purchase, using the Dbills of purchase as evidence of
the price paid for the articles specified therein, and from said cost price
deduct the present value thereof, and should also obtain the evidence of
boarding house and hotel keepers as to what the ordinary wear and tear
of said furniture would be in a house similar in character to the Orient
House during the time this had been in use, and that the difference be-
tween such ordinary wear and tear, and the actual wear and tear of this
furniture, (which actual wear and tear would be shown by the differenca
between the present value and the cost price thereot;) was to be allow-
ed this defendant as part of the damages sustained by him in the seizure
and removal of said furniture by said complainant, on or about the 5th
day of January, A. p. 1859.

This defendant says that said arbitrators did call in certain dealers in
furniture to estimate the cost price of said furnit-re, it purchased new
at the time of said arbitration, and to estimate a per centage to be de-
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Paceor Rec. ducted for the wear and tear which said furniture had actually under-
—  gone. That said Fuller, the arbitrator on the part ot the defendant,
stated to said Sherman explicitly that the price such furniture could be
purchased for was not to be found by them, but what the actual cost was ;
that said Fuller should not consider the opinion of dealers as to the cost
of new furniture as binding upon him, and that he would call other
27 (dealers in furniture to get the present value of said furniture, and ascer-
tain the ordinary wear and tear of the same kind of furniture.

This defendant admits that certain schedules were prepared and an-
nexed to the award; but he denies that said schedules and prices affixed
were binding upon said arbitrators. Also, he denies that any calcula-
tions were made on the basis of said schedules. :

This defendant says that said Sherman offered to fix the valuation of
said furniture at $3,779.51, and that said I'uller accepted the proposition
without examining the calculations; and after such valuation they sct
29 aside a portion of said furniture for the payment of Bowen Brothers
and others to the amount ot $356.71, leaving a balance of $3,422.80.

This defendant says, that after deducting the amount due said com-
plainant from this defendant, it lett a balance duc this defendant of
$1,299.76 as alleged ; and that the said balance of $2,123.04, due said
complainant, was found after fixing the valuation of said furniture, and

30 that the amount of said furniture was taken into consideration in making
up the balance, and formed a chief” clement therein. ‘

This detendant denies that said complainant had not full opportunity
to examine the caleulations mentioned in the award, and says that except
the figures in the award there were no caleulations for the inspection of
parties.

This defendant admits that certain schedules containing lists

q; of the articles to be delivered up to said complainant were an-

nexed to the award, simply for the purpose of enabling the complainant

to take possession of said furniture, and had not been regarded by said
arbitrators in making up said valuation.

This defendant denies that he ever stated that the present valuation
was made up as in said bill alleged, and says that said furniture cost §4,-
200, and that by reason of Fuller’s acceptance of the offer made by said
Sherman, no witnesses were called in behalt of this defendant in regard
to the cost or value of said furniture—its present value, &e.

(2]
|85

This defendant says that said arbitraiors, after fixing the value of said
furniture, proceeded to find and strike the balance between said com-
plainant and this defendant.

That this defendant owed said complainant........... 0000 $83,193.47
That said complainant was indebted to this defendant as
follows......... T — vessasescsas 1,070.43
Leaving a balance due said complainantof.......ccovvuiesn $2,123.04

This defendant says, upon information and belief, that this balance was
made so large in consideration of the large amount found to be due this
defendant for the turniture as atoresaid; that said arbitrators allowed

said complainant 336843 more than he was entitled to, and disallowed
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claims of this defendant of upwards of seven hundred dollars, thereby
making a difference of one thousand dollars in favor of said complainant.

This defendant charges upon belief that said abitrators agreed to allow
this defendant about $1,300 over and above everything, and struck the
balance of §2,128.04 with a view of bringing out about $1,300 dne to
this defendant after said complainant should take said furniture, and
that they were guided by no particular system in arriving at said bal-
ance, and paid no great regard as to the items disallowed on one side
or the other, and further, that the balance of $2,123.04 was not struck
upon an allowance of items found to be correct.

This defendant says that, on the 9th day of June, A. n. 1858, said
complainant advanced the sum of $1,000 to this defendant to purchase
furniture for the Orient House, and received back a chattel mortgage -
upon certain furniture therein described, and afterwards placed in the
Orient House; and that the nominal consideration of said mortgage
was three thousand dollars, and that said complainant held the defend-
ant’s three notes forone thousand dollars each, but only one thousaud
dellars was actually advanced on said mortgage

This defendant says that in the fall of a. p., 1858, he being the lessee
of said Orient House, a writ of fiers facias against this defendant was
levied on the furniture in the said Orient House as the property of this
defendant, whereupon said complainant foreclosed his said mortgage,
and replevied the said goods, &c., and got judgment in said replevin
suit, but allowed this defendant to remain in possession.

This defendant says that, he kept adding furniture to that in said Ori-
ent House from June, 1858, until Jauuary, 1859, when said furniture
exceeded in value $4,000, and about half of the sum was not included
in said complainant’s mortgage at all; and further that he had devoted
nearly the entire proceeds of his business in paying for said furniture,
and had closed all accounts except those of Bowen Brothers, C. Tobey,
and A. R. & G. H. Miller, amounting to about $350.

This defendant says that in and by the lease the complainant agreed
to occupy rooms18 and 19 in the Orient House, at $30 dollars per month,
for six months every year, and that said complainant left said rooms
after two months’ occupancy. Also, the complainant, while occupying
the said rooms, amused himself with ordering repairs about the building
without consulting this defendant.

This defendant says, that in Dec., A. n. 1858, said complainant wished
this defendant to exclude or dismiss several individuals boarding at the
Orient House, trom said house, as they had given offence to said com-
plainant by inviting his lady to a social gathering held in said house,
and neglecting to invite said complainant. This defendant retused to
dismiss said boarders, whereupon the complainantthreatened to foreclose
said chartel mortgage, and on the 5th day of January, 1859, levied a dis-
tress warran tupon the furniture in said Orient House; also foreclosed
his said mortgage and scized all the turniture in said house,—and further
says there was no rent at that time due, although this defendant was
ndebted on other accounts, mt had paid rent to date.
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Pactor Ree.  This defendant states that none of the conditions of said mortgage

— Liad at that time been broken by this defendant; that the same was not

due; that the only breach was the levy of the fler: facias, which took

place three months before said 5th January, A. . 1859, and said com-

plainant had allowed said defendant to remain in possession after such

levy, and had no legal right to foreclose said mortgage, or levy said dis-

tress warrant, and that he levied said warrant and scized the furniture
maliciously, on account of the imaginary slight hereinbefore stated.

Az,

This defendant says that he replevied said furniture, but that it was
all more or less injured, which injury was to have been allowed
this defendant.

This defendant commenced an action of trespass on the case, in January,
39 1859, against said complainant for damages, in addition to the damages
claimed by him in, the replevin action already commenced, and in the
month of February, A. . 1859, was about to file a bill in Chancery
against said complainant tosettle the amount actually due said complain-
ant for borrowed money, and to get back the notes of this defendant,
given for usurious interest. But this defendant was particularly re-
quested by said complainant not to file such bill as he would settle
amicably.

This defendant says he was kept in said Orient IIouse from the last
part of Febrnary to the 17th of May, 1859, Ly the representations of the
complainant that he was willing to arbitrate, &ec., and ought not
to have been charged rent for that time ; that he paid the rent to the 1st
March, 1859. ' :

This defendant says, that at the time the Orient House was broken up
he was making money, with a house full of paying boarders, and after-
wards could not make running expenses, and was compelled to pay out
over $200 in cash, and $50 worth of furniture was utterly destroyed.
The best rooms in the house were unoccupied for four months, by the
conduct of the complainant, and at a great loss to this defendant.

40

This defendant says that by the articles of submission this defendant
waived all claim to exemplary damages, but was to be allowed all the
actual damage sustained by the seizure of the furniture.

-41

This defendant says that he preferred a claim of $749.13 for the
damage actually sustained by him, for money paid out, &c., expecting,
however, an allowance of two or three hundred dollars as damages
for the actual wear and tear of the furniture aforesaid, and that he was
allowed §171 for the cash paid out, and no one was examined on this
defendant’s behalf, thus making a difference of at least One Thousand
Dollars in favor of said complainant, and against this defendant; and
that said arbitrators did this with the design of bringing the items
of account to the sum of $1,300, to be paid to this defendant. ’

42

Admits that said complainant executed his ten certain promissory notes
' boaring date the 20th day of May, aforesaid, payablo to the order of A.
) H. Covert, twelve months after date, for the sum of One Hundred Dol-
¥ lars, and delivered the same to said Covert in payment for the assignment
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of a certain mortgage by said Covert to said complainant, and that said
complaintant promised to make his notes for the residuo $299.76, upon
certain receipts being furnished him, but denies that they were to
be delivered to or for this defendant.

This defendant admits the receipt by said complainant of said farniture
under the award, except such portion as was set apart to this defendant,
to enable him to pay Bowen Brothers, Messrs. Miller and C. Tobey ; said
goods were not set apart to Bowen DBrothers and others, but to this
defendant, to enable him to pay them.

This defendant denics that said arbitrators, in valuing the said farni-
ture in the last schedule annexed to said award, set down the estimated
cost prices, and deducted therefrom a certain per centage; and further
denies that in making such deduction there was an accident or mistake
to the amount of One Thousand Dollars; and further dcnies that the
complainant had a right to the whole of said furniture, including that so
set apart for the payment of the indebtedness of this defendant.

This defendant denies that eaid furniture, so set apart, remains under
the control of this defendant ; but this defendant has sold said furniture,
21st May, A. . 1859, to Melville W. Fuller, of the city of Chicago, and
received payment therefor, and before such sale it was agreed between

the parties that the debts due said Bowen Brothers, and others, should
be otherwise satisfied. :

This defendant denies that complainant feared lest this defendant
would pass over said furniture, so set apart to said persons, to wit, to
Bowen Brothers, and others, as by agreement with said complainant,
said debts were to be otherwise satisfied.

This defendant says it is true that said defendant, Covert, applied one
of the notes so executed by said complainant to pay a debt due said
Charles Tobey, and that it was with the consent of the complainant, who
received the receipt of said Tobey; that this detendant does not hold
said notes, nor does any one hold them for his benefit; that they were
made payable to said Covert for gnod and valuable consideration.

This defendant denies that said Covert had full knowledge of the con~
sideration for which said notes were given by said complainant, and that
the sum for which they were given is equal to the amount of the alleged
mistake; but this defendant knew at the time of making said award by
said arbitrators, nothing more about said notes or their consideration
than that such award had been made, and the sum of $299.76 was to be
paid this defendant by said complainant, on his notes in twelve month’s

time, but was ignorant of the amounts otherwise found by said arbi-
trators.

This defendant did not know, at the time of the making of said award,
by what calculations the eaid arbitrators arrived at the result specified
in said award, and he denies upon information that there was any error
comwitted by said arbitrators therein, as he has already in detail and
specifically denied the same.




11

Paceor Ree.  This defendant says that upon the seizure of said furniture under a
— 4g distress warrant and chattel mortgage, by said complainant, on the 5th
day of Jan., a. ». 1859, as aforesaid, that Russell M. Hough, A.
H. Covert, N. Chapin, and others, hecame security on a replevin bond to
enable this defondant to replevy said furniture, and that, on the 10th day
of Jan., A. p. 1839, this defendant executed and delivered a chattel
mortgage upon the furniture aforesaid tosaid Hough, Covert and Chapin,
to secure them from loss on said bond, and to secure to said Covert and
Chapin the One Thousand Dollars which had been advanced by them to
this defendant.

This defendant says that at the time of said submission and award the
said chattel mortgage to said Hough, Covert, and Capin, was wholly
unsatisfied, and was the principal cause which induced this defendant to
consent to an arbitration.

This defendant says that by the award, made on the 20th day of May,

A. D. 1859, it was provided that said complainant should take possession

of said furniture, with the exception of certain articles expressly set aside

to this defendant, for the payment of the claims of C. Tobey, A. B. and

51 . H. Miller, and Bowen Brothers; that posscssion of said Orient

Iouse should be given up and leases cancelled, and said complainant

should pay this defendant the sum of $1,299.76, giving his notes

therefor on twelve months, that being the amount due this defendant
over and above all the claims of complainant.

This defendant says that he had also begun an action of Trespass
on the case against said cemplainant for damages, and, although it was
not required by the award, he dismissed said action, and complainant dis-
missed his action of Distress for rent, and judgment was rendered, by con-
sent, in favor of this defendant in his replevin suit, with one cent damages.

This defendant believes the balance found his due by said arbitrators
the sum of $1,299.76, was much less than should have been paid by said
complainant, after receiving all of said furniture ; but this defendant, by

, reason of the premises and the debts due said defendant, Covert, and said
Chapin, was induced to assent to said award.

This defendant says that he surrendered possession of said Orient
House to said complainant, and delivered to said complainant, all of the
furniture specified in said award, and the schedules annexed thereto, the
mortgage of said Hough, Covert & Chapin being unpaid.

{ . This defendant says that the said arbitrators certified on said 21st day
** of May, 1859, to the full performance of all the conditions of said award by
the parties thereto, and that the bonds given, conditioned on the perform-
" ance of raid award, were surrendered and cancelled on said 21st day of
! ' May, 1859.

This defendant says that he remained after the making said award, in
the said Orient ITouse for a few days, at the request of said complainant,
said complainant keeping, at the same time, possession through his
agents,
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This defendant says that the complainant wished the lien and mort-
gage of said Hough, Covert & Chapin, upon said furniture, to be assign-
ed to him, and that he might himself pay and satisfy said claim of said
mortgagees; and that he might deduct the notes used in so doing from
the amount to be paid to this defendant; and that accordingly said com-
plainant executed his ten certain promissory notes for one hundred dol-
lars each, payable to the order of said defendant, Covert, as one of, and
representing the said mortgagees, and delivered the same to him in pay-
ment of the mortgagee’s claim and purchase of said mortgage, and that
the said mortgage was assigned to said complainant; and that there re-
mained to be given this defendant the notes of said complainant to the
amount of §299.76, and that it was arranged between the parties that
said Covert should devote a portion of said notes in payment of said
Bowen Brothers, A. B. & G. H. Miller, and C. Tobey, and that said de-
fendent, Covert, should receive said balance of $299.76 after adjusting
said claims; and that this defendant, to protect .said Covert from loss,
agreed to convey to him §125 worth of furniture not included in said
award, and complainant gave said Covert a bill of sale therefor.

This defendant says that said Covert did endorse and deliver to said
Tobey one of said complainant’s notes in settlement of his claim, and
took said Tobey’s receipt therefor, and delivered said receipt to said
complainant.

This defendant avers that said Covert took the receipt ot defendant’s
attorney for the delivery of said complainant’s notes for said balance of
$299.76 to him, as soon as the receipts in full of Bowen Brothers, A. R.
& G. H. Miller should be delivered to him by said Covert.

This defendant believes that said bills of said A. R. & G. H. Miller
and Bowen Brothers would have been paid by said defendant Covert,
had he not been prevented, by the injunction of this court, from disposing
of said complainant’s notes.

This defendant says that said furniture so set apart by the subsequent
agrecment of parties as aforesaid, belonged to this defendant, and was
not to be used in the payment of said claims.

This defendant denies all combination and confederacy, &e.

Answer of Abram II. Covert.

This defendant believes that on the 17th day of May, A. ». 1859, said
complainant and said defendant Atwood, by an instrument in writing,
appointed P. L. Sherman and Melville W. Fuller as arbitrators to de-
cide certain matters of dispute between them; and that said arbitrators
found said Atwood indebted to said complainantin a halance ot $2123.04.

This defendant has never examined the articles of submission ; but de-
nies upon information that the arbitrators were required by said articles
to proceed, or did in fact proceed, as alleged in said bill of complainant.

This defendant, npon information, admits that the aforesaid balance
was awarded to said complainant ; but denies that a valuation was there-
upon fixed upon certain furniture in the Orient ITouse, in the city of




Pauk oF REo,

54

(<]
(5

) 60

12

This defendant says that the complainant wished the lien and mort-
gage of said Hough, Covert & Chapin, upon said furniture, to be assign-
ed to him, and that he might himself pay and satisfy said claim of said
mortgagees; and that he might deduct the notes used in so doing from
the amount to be paid to this defendant; and that accordingly said com-
plainant executed his ten certain promissory notes for one hundred dol-
lars each, payable to the order of said defendant, Covert, as one of, and
representing the said mortgagees, and delivered the same to him in pay-
ment of the mortgagee’s claim and purchase of said mortgage, and that
the said mortgage was assigned to said complainant; and that there re-
mained to be given this defendant the notes of said complainant to the
amount of §299.76, and that it was arranged between the parties that
said Covert should devote a portion of said notes in payment of said
Bowen Brothers, A. B. & G. H. Miller, and C. Tobey, and that said de-
fendent, Covert, should receive said balance of $299.76 after adjusting
said claims; and that this defendant, to protect .said Covert from loss,
agreed to convey to him §125 worth of furniture not included in said
award, and complainant gave said Covert a bill of sale therefor.

This defendant says that said Covert did endorse and deliver to said
Tobey one of said complainant’s notes in settlement of his claim, and
took said Tobey’s receipt therefor, and delivered said receipt to said
complainant.

This defendant avers that said Covert took the receipt ot defendant’s
attorney for the delivery of said complainant’s notes for said balance of
$299.76 to him, as soon as the receipts in full of Bowen Brothers, A. R.
& G. H. Miller should be delivered to him by said Covert.

This defendant believes that said bills of said A. R. & G. H. Miller
and Bowen Brothers would have been paid by said defendant Covert,
had he not been prevented, by the injunction of this court, from disposing
of said complainant’s notes.

This defendant says that said furniture so set apart by the subsequent
agrecment of parties as aforesaid, belonged to this defendant, and was
not to be used in the payment of said claims.

This defendant denies all combination and confederacy, &e.

Answer of Abram II. Covert.

This defendant believes that on the 17th day of May, A. ». 1859, said
complainant and said defendant Atwood, by an instrument in writing,
appointed P. L. Sherman and Melville W. Fuller as arbitrators to de-
cide certain matters of dispute between them; and that said arbitrators
found said Atwood indebted to said complainantin a halance ot $2123.04.

This defendant has never examined the articles of submission ; but de-
nies upon information that the arbitrators were required by said articles
to proceed, or did in fact proceed, as alleged in said bill of complainant.

This defendant, npon information, admits that the aforesaid balance
was awarded to said complainant ; but denies that a valuation was there-
upon fixed upon certain furniture in the Orient ITouse, in the city of
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Pacror Ree. Chicago, to be applied in payment of said balance of $2123.04; but says
¢1 that s'ud valnation was firstfixed, and afterwards the balance detelmmed

This defendant denies that certain schedules were prepared showing
tho cost price of said furniture, and that certain per centages were to be

. deducted from such cost price, or that they formed a basis, or were

04

60

adopted by said arbitrators ; but says that it was agreed before the exe-

cution of -said articles of submission that the cost price of said furniture

at the time of its purchase should be ascertained, and the ordinary wear

and tear, but not the actual wear and tear of said furniture, should be

d(.ducted theretrom, and the balance taken as a correct valuation, and
says that was the course pursued.

This defendant, upon information, admits that it was awarded that
said complainant should take said furniture, except certain parcels set
aside to said Atwood in order to give him the means to pay certain debts
of certain parties, to wit: Bowen Brothers, C. Tobey, A. R. & G. H.
Miller, and to pay for the same $3422.80, after deducting therefrom
the sum subsequently found due said complainant from said Atwood,
which left a balance of §1299.56 due.

This defendant charges, upon information, &e., that there were no
'other figures or calculation made by said arbitrators at all, upon which
the aforesaid amounts were obtained, other than those contained in the
award,

This defendant says there were certain schedules annexed to the award
in order to cnable the complainant to take possession of certain articles
of furniture, and for no other purpose.

This defendant admits that on the 20th of May, A. p. 1859, the said
complainant made, executed and delivered his ten certain promissory
notes, bearing even date, payable to the order of this defendant, twelve
months after date, for the sum of one hundred dollars each, on account
of the balance to be paid by said award according to said award ; but
denies that they were given to, or for said Atwood.

This defendant believes that said complainant took, and still holds all
said furniture, except such as had been set apart to said Atwood.

This defendant charges that said furniture was so set apart to enable
Atwood to pay said Bowen Brothers and others, before any balance had
been found due to said complainant.

This defendant, upon information, &c., denies that any calculations
were made by said arbitrators, as alleged in said bill, by which a mistake
of one thousand dollars occurred in favor of said Atwood and against
said complainant.

This defendant has never seen or read the articles of submission, and
has no information as to said complainant’s right to the whole of said
furniture, including that so set apart as atoreﬁmd and admits that said
Atwood has sold and disposed of the said tmmtme so set apart as afore-
said, and has not applied the same to the payment of the said debts duc
Bowen Brothers and others.
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This defendant denies that the complainant, at the time of filing of
his said bill of complaint, feared lest said Atwood would pass over said
furniture to said Bowen Brothers and others; but charges that said com-
plainant was a party to an agreement by which this defendant was to
pay said claims with said complainant’s notes.

This defendant admits that he applied one of said notes in payment of
said debt due said Charles Tobey, and took his receipt therefor; but that

said complainant was a party to the arrangement, consenting to it, and
receiving said Tobey’s receipt.

This defendant admits that he now holds the residuc of said notes,
but denies that he holds the same for the benefit ot said Atwood, but
that he took and received the same for good and valuable consideration,
in payment for the assignment by himself, R. M. Hough and Newton
Chapin, to the said complainant, of a certain chattel mortgage held by
them as hereinafter stated, and that he held the same for the benefit of
himselt' and said Chapin.

This defendant denies that at the time of the filing of said bill of com-
plaint he had knowledge of the consideration for which said notes were
given, and that the sum for which they were given is equal to the amount
of said mistake in the valuation of said goods; and avers that he-only
knew that said complainant was to pay said Atwood the sum of $1299.76,
and take all the furniture at the valuation of $3422.04, and that certain
furniture was set aside to give Atwood means for the payment of Bowen
Brothers and others. .

This defendant further says that so far from supposing that an error
was committed by said arbitrators in estimating the value of said furni-
ture at the sum of §$3422.80, this defendant believes the said furniture
well worth that sum; and this defendant denies, upon belief, that there
was any such error committed; on the contrary thinks the amounts al-
lowed to said Atwood as altogether too small.

This defendant denies any knowledge of such error at the time of tho
execution of said notes.

This defendant sﬁppused the settlement by the award satisfactory to
said complainant, and was so told by said complainant.

This defendant says that in the month of -June, A. p. 1858, said de-
fendant Atwood gave a chattel mortgage on certain furniture therein de-
scribed for the nominal consideration of three thousand dollars to said
complainant; and that on the 5th day of January, 1859, said defendant
Atwood had purchasced and placed in the Orient House $4000 worth of
furniture, a portion ot which was not included in said complainant’s chat-
tel mortgage.

This defendant is informed that said complainant, being angry, levied
a distress warrant, for arrears of rent, upon the furniture in said Orient
House, and foreclosed said mortgage.

This defendant charges that said complainant had no right to foreclose
said mortgage, or levy said warrant.

-
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PacsorRee.  This defendant says that said defendant Atwood offered to him Russell

— AL Hough and Newton Chapin as security it they would go.upon a re-

plevin Bond, to enable him to replevin said goods so levied upon; that

he would give themn a chattel mortgage upon the furniture in said Orient

1Touse; and this defendant, R. M. Hough and N. Chapin did sign a re-

" plevin bond as sureties of said Atwood, in the penal sum of $2000, on

10th January, A. p. 1839, and also this defendant advanced to said At-

wood a sum of $800 on the strength of said security, and said Chapin
assumed the payment of §200.

-1
(8]

This defendant says that on the 10th January, A. p. 1859, said defend-
ant Atwood executed and delivered to this defendant, R. M. Hough and
N. Chapin, as security for said $1000 so advanced, and to protect the
mortgagees from loss by reason of their liability on said replevin bond,
a chattel mortgage upon all the furniture in said Orient House.

This defendant says that the said chattel mortgage of this defendant,

73 Ilough and Chapin, still remained unsatisfied at the time the said award
was made.

This defendant says that said complainant wished to purchase said
mortgage instead of allowing said Atwood to do so, leaving a balance of
$299.76 to be paid said Atwood.

This defendant says that said mortgage was delivered to said com-
plainant, duly assigned and set over to him by this defendant, said
Chapin and Iough, tor which said complainant made his ten certain
promissory notes payable to the order of this defendant.

This defendant charges the fact to be that this defendant was, and is,
the bona fide ot said notes for good and valuable consideration. Eight
of said notes belong to this defendant and two to said Chapin.

This defendant says that complainant consented that this defendant
should settle the claims of said Bowen Brothers and others, and receive
the balance, $299.76, thus leaving said Atwood free to disposo of the
furniture set apart to him.

-1
(3,3

This defendant further says, that he endorsed one of the said notes
over to Charles Tobey, and settled his bill, and handed the same receipt-
ed in tull to said complainant, or his attorney; and it was also agreed
by complainant that this defendant should receive the balance of said
the $299.76 upon the delivery of the bills of said Bowen Brothers, and
A. R. & G. H. Miller receipted in full, and said Atwood thereupon con-
veyed to this defendant §125 worthof furniture, and the said complain-
ant conveyed to him his interest therein under the said mortgage.

This defendant says that he was absent from the city and State for a

few days after the making of the award, and was prevented from settling

76 said claims of Bowen Brothers, and A. R. & G. H. Miller, by the writ

of injunction of this Ilonorable Court; also, for the same reason, he

has not passed over to said Chapin the two notes for one hundred
dollars each, given him by complainant,

This defendant denieg all combination and confederacy, &e.

+ 77 Motion made to dissolve injunction.
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Stipulation filed 15th July, A, . 185
Replication filed for plaintitf 10th day of June, A, n. 1853,
Deposition of Albion 2. Meller, taken for tho complainant:

Am acquainted with the parties; knew Messrs. Sherman and Fuller,
May 20th, 1859 ; Mr.Sherman asked me to appraise the hardware, stoves,
&e., in the Orient House; Mr. Fuller was there; Mr. Sherman said he
wished the original cost of tho articles; my appraisal is attached to the
awards, and marked Exhibit number (j1); it was given (o tho parties;
the basis was the original cost ; Exhibit number (2) was sent to me; I
thought 83 1-2 per cent. discount should be taken off,

Cross-Examination.—I think I went at noon ; Iesaw the hardwaro in
different parts of tho house; my book keeper wrote it (apparisal ) down
as I read it; some stoves were in use.

Deposition of Arthur G. Burley, taken for the complainant :

I know the complainant and Mr. Atwood ; I went in the evening, and
took & list of the goods in my line; Atwood, I'uller, and Sherman went
with me; I took the value as Ishould sell it, of crockery, dishes, plates,
pitchers, &ec., and discounted 12 1-2 per cent. for the damages, break-
ages, and tare of the goods ; my report (Exhibit 3), shows the value, with-
out the reduction of 12 1-2 per cent.; I know tho value of the goods
appraised, and the ostimate with the deduction would show a fair
valuation ; I gave my report to some of the parties; the paper marked
( Exhibit 4) is in iy hand writing.

Cross-Interrogatorics.—The per cent. of deduction was fixed upon as
the averge—tho average of the actual wear and tear; tho basis of valu-
ation was what we could scll the goods for at the time; I sent up the
paper marked (Exhibit 4) the morning after my examination of 1he
goods.

Deposition of Z. F. Ilollister, taken for the complainant

Iroside in Chicago, and know complainant and defendant Atwood ;
I was applied to by Mr. Atwood, about the 20th ot May, 1859, to esti-
mate the yalue of certain carpeting, upholstery, &e., in the Orient
House, and made an appraisement—paper marked Exhibit number5 ;
there was a deduction, in the average, of 20 per cent. ; my estimate was
the value if new, with deduction of wear and tear;lreturned the paper to
Sherman and Atwood ; both parties understood what I was to do ; made
the appraisement under direction of Sherman and Atwood; think
Fuller knew I was requested to make the appraisement.

Cross-Lxamination—Was applied to the morning the appraisement was
taken; there was a depreciation of 5 per cent., in 1859, on such goods
from what they were in 1858 ; the appraisment represents the value of
the goods—what they could have been purchased for new, May 20th,
A. D. 1859.

Direct Examination Resumed.—A portion were valued from the bill
of purchase, and the balance from my own knowledge of the worth of
goods when new ; I saw one bill of purchase.
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Deposition of Caleh Horgan, taken for the complainant;

TRoside in Chicago; occupation, furniture dealer; know Luller and
Sherman ; about the 20th of May last, was requested to make an
inventory of furniture, &c., in the Orient House, in the city of Chicago;
the paper marked Exhibit number 5, is my inventory ; I appraised the
furnituro at its worth at the time; my impression now i, that it was
the value of the goods when they were new; 20 per cent. deduction was
made for the wear and tear ; it represents the value of the goods, as I
appraised them, when the goods were bought and purchased new ;”the
amount of said footings are $823.25.

Cross- Evcamination.—The minute of the deduction of 20 per cent. on
the Exhibit number 5, is not in my writing ; there was a great difference
in the price of new furniture between June, 1858, and May, 1859 ; there
was a reduction of 23 per cent.; the reduction on cottage bedsteads was
about 12 1-2 por cent. ; Mr. Fuller was there, I think; have no distinet
recollection further than I have stated ; the 25 per cent. was meant
to cover the damages to the furniture; my appraisal was not what
the furniture could have been bought for in May, 1859.

Deposition of Lenoyer L. Sherman, taken for the complainant :

Am oflawful age ; live in Chicago, and know the parties ; know of Levi
L. Atwood and Horatio O. Stone making an agreement in writing, and
executing it to arbitrate their differences, and I have it here it has been
marked Exhibit number 6; the arbitrators named in it were M. Ww.
Fuller and P. L. Sherman ; We made an award on the 20th of May, 1859 ;
it is in my possession, and was made by said Fuller and Sherman;
signatures are in their handwriting; it is made up of an account betwcen
the parties; there is a schedule of the hardware and stoves, marked
Exhibit one; also of furniture marked Exhibit seven; also an Exhibit
marked number eight (8 ), mostly of earthenware; also of furniture,
marked Exhibit number five (5); also of crockery, marked Exhibit
number three (3); also of upholstery, beds, carpets, &c., marked Exhibit
4, and made by Hollister.

Exhibit 1 was made by A. R. Miller, at the instance of the arbitrators ;
the price, as carried out in said schedule, was the value of said property
at the time, if new; on the Exhibit is the estimate of said Miller, of the
deduction for wear and tear, in handwriting of Sherman ; Exhibit 7 was
made by Charles Tobey, at the instance of the arbitrators; the price, as
carried out in Exhibit 7, is the value of the property, if new ; said Toby’s
estimate of 30 per cent. deduction for wear and tear, endorsed in Sher-
man’s handwriting on said Exhibit ; Exhibit eight (8) was made by M.
W. Fuller, at the instance of the arbitrators, for the purpose of getting a
list of the articles and their value at the time, if new; thirty per cent.
deduction, in Sherman’s handwriting, endorsed on said Exhibit; as to
Exhibits 5, and 3 and 4, number 5 was made by Caleb Morgan; number
3 by A. G. Burley ; number 4 by Hollister, and were all made for tho
purpose of gotting lists of the articles and their value; memorandums 5,
3 and 4, in handwriting of Sherman, of the deduction for wear and tear;
correctly speaking there is no memorandum on Exhibit 8.
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Paur or Reo,

Tos-9 The schedules are attached to the award, and marked one, oight,
soven, five, three, and four, and havo not been changed since said award
was made. According to the schodules, assuming tho footing up of each
schedule to bo correct and the deductions made therefrom for wearand toar,
the value of said furniture was not $3422.80, but $2422.80. Tlere was
a mistake made in making up said award concerning the valus of said
Jurniture. In making the deduction of 20 per cent. for wear and tear
from the amount of Exhibit four (4) ¢ mistake of one thousand dollars
was made in computation. It was made at the time of getting the valuo
of the furniture in order to know the amount of balance to be paid by
said Stone to said Atwood. It was made at the time of the finding the
award at the Orient Houso in Chicago. The amount, as footed up in
Exhibit four (4), is in figures $1220.03, and the deduction from it of 20
per cent. was $244.  [n making the subtraction of $244 from $1220.03,
the result was found to be $1976.03, while <t should hawe been $976.03. I
have the paper in my possession upon which are the figures as origi-
nally made by P. L. Sherman, marked Exhibit nine. When these
figures were made Mr. Fnller was sitting by my side tiguring to get the
value of the property. The sum of $1976.03 was reckoned into the
award instead of the sum of $976.03, and was reckoned to designate the
value at that time of the property, and articles of furniture contained in
Exhibit four after deducting 20 per cer:t. for wear and tear. Zhe same
was not correct, and should have been $976.03, or ona thousand dollars less.
I know Abram H. Covert. He knew of the arbitration. Said Stone
executed, and delivered to me to carry out the award on his part, his
ten promissory notes for one hundred dollars each, payable to the order
of Abram H. Covert in one year. They were delivered to Atwood, or
some one whom he appointed, to take them on the evening of the
finding of the award. The consideration for said notes was the carrying
into effect of said award by said Atwood, the surrender of the lease of
1133 the said Orient Ilouse, and giving possession thercof peaceably and

quietly, and the transter of the furniture embraced in said schedules.

110-11-12

Covert knew the consideration for which the notes were given, and
114-15 they were handed to him by Atwood’s direction on the evening of the
carrying ont of the award. M. W. Fuller was present at the delivery
of the notes; also a Mr. Boole, George Higgins, Atwood, Covert, and
myself. There was no consideration between Stone and Covert. The
notes were made payable to Covert’s order, to place them beyond the
reach of Atwood’s creditors. Covert transferred one of the said notes,
at the time, to Charles Toby, to pay a debt due said Toby from Atwood,
and took Toby’s receipt therefor. Covert did not claim any intorest in
the notes. Claimed that Atwood owed him something. Was to use
some of the notes in paying certain debts of Atwood.

Atwood was insolvent. Two or three days after the award was made
I discovered the mistake. Stone made no examination prior to the
execution of the notes.

116

The award was handed to Mr. Boole for Mr. Stone, as his agent, to
117 take possession of the Orient Ilouse at the time of the execution of said
award.
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Cross-Exanvination.—~The award is in Sherman’s handwriting, and
has been in the possession of H. O. Stone; is unchanged. I understood
the malkers of the schedules were to make a deduction on account of the
existing condition of the property from the value of the -property at
that time, if new.

Fuller wished to estimate the value of the property, before any deduc-
tions were made, at its cost value at the time it was purchased. Sher-
man claimed the agreement to be, to estimate the value of the property,
before deductions made, at the market value at the time the schedules .
were made, if the property was new.

Stone only executed ten notes. He was to execute three others when
Atwood obtained releases of certain debts from Bowen Brothers, A. R.
& G. I Miller, and Charles Toby. Toby’s receipt was taken for
Atwood’s and Stone’s benefit. Atwood, in making these debts, had
represented himself as Stone’s agent. Stone objected to giving the
notes, as he feared some trick. I understood that there was sufficient
to beretained by Stone to take care of the debts due Bowen Brothers
and others, if Atwood did not. '

Eleven notes were executed by Stone under a mistake; only ten were
delivered. Boole was there to take possession of the furniture for Stone.
The bonds conditioned for the performance of the award were cancelled.

The balance of $2123.04, found due to Stone from Atwood, was found
at the same time the vuluation of said property was fixed.

The matter of account between the parties was made up at the same

_time, but I do not know whetlier it was before or after the valuation was

fixed upon the furniture ; we had a painter examine the paint in the house H
he estimated §200 for painting to put the house in repair; I went to the
painter with Mr. I'uller’s consent; Fuller denied the claim for repairing
the paint.

I think all the items making up the awount of §3,193.47, were allowed
at the same time; have no recollection whether the allowance of the
account in Stone’s favor, was before or after the valuation of the property;
the items making up the account between the parties, were considered
together, and there was a good deal of difficulty in settling them.

The debts of Atwood, to pay which, Covert was to use some the Stone
notes, were due to Bowen Brothers, A. R. and G. H. Miller, and
Charles Tobey."

There was a chattel mortgage on some of said property made by
Atwood to Stone, and one by Atwood to Covert alone, or Covert and
others; also another to one Morgan ; the mortgage ot Covert and others
was assigoed to Stone by Covert, R. M. Hough, and Chapin, to protect
Stone from Atwood’s creditors ; the sunits pending between Stone and
Atwood were settled by the award; stipulations were entered into to
that cffect; Exhibit A was executed by me at the time of carrying into
cffect the award spoken of.
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Paceor Rec.  Stone did not deliver all the notes, and Atwood did not pay the debts
mentioned ; nor did he give Stone the amount of furniture as provided
in the award.

I have no recollection of making an offer of $1,300 to Atwood over
136 and above the balance between the parties, and what the valne of
the property might be.

137 None of the items of account were fictitious, nor allowed without
vouchers, or with a purpose of finding a balance of $1,299.76.

I may have talked in the office of Dow & Fuller, with Mr. Fuller, as .«
138 to the mode of valuation of said property; but no such talk, understand- ‘
ing, or agrcement was in the final agreement of submission.

Exhibit A4.—A bill of sale of goods from H. O. Stone to A. H. Covert.

!

)

140 Exhibit 2—Containing note of P. L, Sherman. ]
Exhibit 4—Contains note of A. G. Burley. !

141  Exhibit 9. . . ' x’
142 Exhibit 6—Contains articles of submission between Levi L. Atwood, 3
and Horatio O. Stone. |

|

150  Copy of Award and Schedule annewed thereto.
153  Exhibit 1.
157 Exhibit 8.
‘Exhibit 7.
158  Exhibit 5.
163 - Exhibit 8.
166  Exhibit 5.
170  Exhibit 4.

. Deposition of Melville . Fuller, taken for defendants, 1st March,
1859:

I reside in Chicago; know the parties, and know that they entered
into a submission for arbitration in the year 1859.; I was Mr. Atwood’s
Attorney, and acted as one of the arbitrators; the agreement between Mr.
Sherman and myself, before the execution of the articles was, that
in fixing the valuation of the furniture, in the Orient llouse, we were to
take the cost price of the furniture at the time it was purchased, to be
established by the bills of purchase; from that the actual valuation of
the furniture, &ec., was to be taken; the ordinary wear and tear to
! be ascertained by the evidence of boarding house keepers.

172

1734

The value of said furniture was to be what Mr. Atwood gave for it,
less the ordinary wear and tear of like fnrniture in a like place, but not
.the actual wear and tear.
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With this understanding Mr. Atwood exccuted said articles of agree-
ment; I proposed to embrace it in the articles, but Mr. Sherman thought
it would lengthen the articles, and it was as well if understood betwecn
ourselves ; Mr, Shorman mentioned that we were to take the bills
of purchase to ascertain the cost of the articles mentioned therein.

We made an award bearing date 20th May, A. p. 1859 ; Sherman pro-
posed to_call in Morgan and others, to estimate the price of the farniture,
if purchased new, that day; Mr. Sherman insisted we were to take the
cost price of the furniture, if purchased new then; Itold him to proceed
in his way, and I would proceed in my way ; I took little interest in the
estimates as I considered the mode of valuation contrary to the agree-
ment ; Mr. Sherman’s valuation, by the schedules, was $3,779.57; I had
figured its value over $3,700; we had struck no balance between the
parties before the valuation was put upoun the furniture; Sherman
offered me $300, to be paid Mr. Atwoood, over and above everything;
I agreed to take that sum ; the balance struck was $1,299.76 ; and fur-
niture to the amount of $356.71 was set aside to pay certain accounts of

‘Tobey, Bowen Brothers, A. R. and G. II. Miller.

The schedules annexed to the award were made in accordance with
Mr. Sherman’s mode of procedure. They were for the purpose of
taking possession, by complainant, of the articles mentioned, and for no
other purpose. I did not assent to their correctness, and the last one
was a mere memorandum. I had nothing to do with making the figures
referred to by Mr. Sherman in his answer to 9th interrogatory. I have
some of the original figures made by me at the time. They are marked
Exhibits B, C, and D. Sbherman had nothing to do with making them.

By Exhibit 13 the amount to be paid to Atwood by Stone was $1307.76.

Exhibit C shows the amount to be paid by Stone to Atwood to be
$1380.72.

Exhibit D shows the said amount to be $1304.76.

The balance was struck, and fixed after the valuation of the farniture.
After the valuation of the furniture I agreed to take $1300, and we
figured the balance of account so as to make the final balance $1300. Ican
name instances of items allowed or disallowed in the accounts between
Stone and Atwood,to bring the final amount to be paid by Stone as it
was brought.

I knew Abram H. Covert. He was not present during the making
of the award. He knew about it very well; was on Atwood’s arbitra-
tion bond ; claimed that Atwood owed him. The bond was given to Mr.

Sherman, and delivered upon the performance of the award. It is
marked Exhibit F.

Did not ses Mr. Stone make any notes, but Mr. Sherman had 11 or
thirteen notes purporting to be signed by Stone—notes for $100 each,
and payable one year after date. Ten of thew were handed to Covert,
or to Atwood, and by him to Covert. One was passed over to Charles
Toby, in settlement of his account against Atwood. It was agreed
between Covert, Atwood, and the arbitrators that Covert should settle
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tho accounts of Tuby, Bowen Brothers, and A. R. & G. II. Millor with
the notes of Stone. A Lill of salo for same articles of fnrniture was
made to Covert by Stone. It is the exhibit marked A attached to M.
Sherman’s deposition. The articles conveyed to Covert were estimatod
at $125. :

The claims of Bowen Brothers and others were specified in the arti-
cles of submission because they claimed to hold Mr. Stone responsible.
There was a mortgage to R. M. Hough, Newton Chapin, and Abram
H. Covert from Atwood upon the property. It was assigned by them to
Mr. Stone. The consideration with them for tho asssignment of the
mortgage moved between Atwood and them, to sceure them from li-
ability on a replevin bond.

I understood it important to Stonc to have the award carried into
effect on the 21st of May, 1859, because his mortgage matured that day.
There was no more haste on the part of Atwood than on the part of any
body else. "

The whole award was carried out and performed. .

Cross-Examination.—I made ount certain articles of submission which
were not used. Morgan, one of the appraisers, suggested a deduction
of 20 per cent., to get the value of the things in the condition they
were in.

I had nothing to do with Sherman’s figuring, and took no part in his
computations. I know that Idid not go cver or look through this paper
which has been introduced here, and which shows the mistake com-
mitted by Mr. Sherman in his figuring. Tho offer of Sherman, for
Atwood, of 81800 was made after the valuation of the furniture had
been fixed at $3779.51, and after deducting the percentage spoken of
from the schedules. I had nothing to do with the deductions, or with
the schedules annexed to the award. The valuation was first fixed, and
then the offer was made of $1300 at the same sitting.

In figuring on the back of Exhibit B, I deducted 20 per cent. from the
appraised value of the property to go to Atwood.

Exhibit Iis the mortgage made by Atwood to Stone.

T had no actnal knowledge of the amounts of money advanced to
Atwood by Chapin & Covert. .

I did not examine the schedules annexed to said award: I may have
glanced at some of them, but not all ; the hardware schedule I saw, and
Tobey’s ; I did not see Hollister’s and Morgan’s ; Hollister’s schedule was
the last one brought hefore the ar bltrators ; it came in about 8 o’clock in
the evening of the 20th ot May, 1859.

I have no recollection of having examined all those schedules; I
regarded them from the first as Mr. Sherman’s testimony, and his side
of . the case; I paid more attention to the first of the schedules than
I did to those that last came in, because I had given up the idea that we
could agree.
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PaozorRec. My only hope for an agreement was by jumping af an amount
203 to be paid to Atwecod ; I took the $1,300 which he offered, with great
misgiving.
204  Exhibit B.
Exhibit C.
Exhibit D.
Exhibit E.
Exhibit F. is the arbitration bond of L. L. Atwood.
Exhibit G., memorandum by P. L. Sherman.
Exhibit H. is lease from IL. O. Stone to L. L. Atwood, of Orient ITouse.

Exhibit I., chattel mortgage and bill of sale, signed by H. O. Stone
and L. L. Atwood.

Deposition of Samucl K. Dow taken for defendants April 7th, 1960.—
Occupation, an attorney; 29 years of age; know Atwood and Co-
vert; I know that Atwood signed articles of submission; I'uller
was my law partner; the articles were prepared by Fuller and Sherman,
the arbitrators.

‘While the articles of submission were preparing, Mr. Sherman was in
our office, and discussed them with Mr. Fuller.

It was agreed between Fuller and Sherman that Atwood should pro-
duce his original bills of purchase of the furniture; that those original
bills should be taken as evidence of the value of the furniture when
new ; that they should take the opinion of some persons as to the actnal
wear and tear of the furniture, and then they should take the actual dam-
age; and the difference between the ordinary wear and tear, and the
actual wear and tear, should be considered the real damage to the fur-
niture.

Myr. Sherman said, he did not consider it necessary to put it into the
articles of submission, as it was understood between him and Mr. Fuller,
as to the manner of getting at the value of the furniture.

I recollect it was agreed that no claim should be allowed against

Stone in favor of Atwood, on account of Stone’s ripping Atwood out of
the Orient House.

Cross Exzamination—Sherman was in the office of Dow & TFuller
several times; Atwood came morning, noon, and night; it may have
been two months before the final submission that I saw Sherman in the
office, engaged with Mr. Fuller in this business.

I have detailed the conversation from recollection; I have not seen
224 the articles of submission, and do not know the contents; I think I
heard them read once.
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o PaczorRec. At the time I Lave mentioned, I heard all the conversation; don’
know that I was present at every interview between them.

227 Ordered that the bill be dismissed and appeal prayed. )
229 Appeal bond of H. O. Stone filed 15th day of March, A. p. 1861.

Assignment of Lrrors.

1. The Cowrt admitted parol evidence te vary and contradict, and ex-
plain a written award.

2. The Court dismissed the plaintift’s bill, and refused to give himn the
relief prayed for, and to correct the award.

3. The Court rendered a judgment for the defendants, and against the
. plaintif. o
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