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ALVA DUNLAP, % IN SUPREME COURT,

8.
JAMES DAUGHERTY, MARK L. EASTON. APRIL TERM, 1858.

POINTS AND ARGUMENTS OF DEFENDANTS.

1st. There is no valid objection to the certificate of conformity to the deed from
Henry Howe to John Morgan.— Purple’s Statutes, Vol 1, p. 167, Sec. V. Den-
nis v. Hopper, 18, 20—82; Hart v. McCartney, 18, 20—131-2.

2. The description in the deed from John Morgan to the plaintiff is sufficient

and certain.

This point has been so often decided, and is so well understood by the profess-
ion, that T am sure I need not cite authorities to sustain it. That portion of the
description ¢ in range seven west’ is, so far as the word “west” is coneerned, a

mistake.

This Court will judicially take notice that there is no range seven west in Peo-
ria county, nor in the Military Bounty Tract. The description is perfect, ejecting
the word “west,” and if there could be any possible objection on this account, the
description is made entirely certain by the reference to the patent to Henry Howe,
and the deed made by him to John Morgan, dated July 14, 1821, in which is con-

tained the same description as is in the patent from the United States to Howe.

So far as the question of the certificate of conformity attached to the certified
copy of the deed from Howe to Morgan is concerned, it seems to me that itisset-
tled in the case of Dennis v. Hopper, 18 Ill., 82, and Hart v. McCartney, idem
131-2, before cited. And also that the distinctionattempted to be drawn between

that case and this, is a distinetion without a difference.
In this case the certificate is a literal compliance with the law.

The law assumes that the original is lost, the certified copy is to be used in its
place; the certified copy, the original being lost, is the deed. The certificate of
conformity is to be attached to it; the officer is to examine the copy, and upon
such examination make his certificate.. He has no knowledge of the original, ex-
cept what he learns from the copy. And it is wholly immaterial whether he cer-

tifies that the copy or the original is, or appears to be, acknowledged in conform-

ity with law. In either case the copy furnishes the only evidence upon which

the certificate is based.



-

THIRD POINT.

The instructions asked were properly refused. The 9th section of the act of
1845, Purple’s Stat. 155, originally 2d sec. act 2nd, March, 1839, R. E. Stat. 426,

is unconstitutional and void.

In the case of Harding vs. Butts et. al., 18th Ills. 502, it is decided that this
section is not a limitation law, and that it is unconstitutional. I shall base my ar-
gument upon the assumption that these two principles have been decided, and are

now the settled law of this State.

If this be so, it follows necessarily that this defence cannot be maintained. Dun-
lap paid taxes under claim and color of title for seven successive years. He af-
terwards took possession of the land. His possession neither gives him any addi-
tional title, nor does it impart vitality to a void and unconstitutional enactment.
Some parts of a Jaw may be constitutional, and other portions of the same uncon-
stitutional. But the same paragraph or section of a law cannot be constitutional
for one purpose, or at one time, and void for its unconstitutionality at another

time or under other circumstances.

It is manifest that the Legislature never intended that this section of the act
should be aided by a short possession. They have never passed the law which

our opponents must contend for, as the true construction of this.

They must admit that it is already decided that payment of taxes seven years
without possession gives or confers no title; but say that if the tax-payer gets in-
to possession one day after the lapse of the seven years, he is safe and cannot be
turned out by the owner of the legal title; that by some hocus pocus magie, ox
legerdemain, this dead, void, unconstitutional act revives, becomes valid and con-

stitutional, and most opportuncly steps in to aid him in retaining his possession.

To-day he has no legal or equitable right or claim to the land: to-morrow he
takes possession, and becomes the legal owner, and may defend his possession un-

der and by virtue of a defunct, unconstitutional and void statute.

He must either acquire the title under claim and color of title, and seven years’

payment of taxes without possession, or he does not acquire it under the statute.

Upon its face, and in its entire letter and spirit, the law operates upon the title,
to transfer it. If it does not affect this it does nothing, and is a dead letter. And
who so ever contends or asserts that payment of taxes for seven years, and pos-
session for one year or one day, is a bar to an action of ejectment brought by the
owner of the legal title, must look elsewhere than in this statute, or any portion

of it, for his proof.

By the first sec. of the act of 1839, R. E. Stat. 426, seven years’ payment of



taxes, accompanied by actual possession, under claim and color of title made in

ood faith, bars an action of ejectment. This is a regular, legitimate limitation
) A s 16g

law, defensive in its operations and effects, as all limitation laws have heretofore

been.

The limitation of ah action upon a promissory note in this State is sixteen
years. This, too, is legitimate. But what sort of a statute of limitations would it
be if the Legistature were to pass an act that if the payee of a promissory note did
not collect it within sixteen years, he should surrender it to the maker on demand,
and if he did not, the maker might sue and recover it? Or that if he could get

possession of it that hie should be deemed and adjudged to be the owner of the note.
The answer is, just such an one as the 2d section of the act of March 2d, 1839.

But to return to the 1st section of this act. When the General Assembly pro-
vided that seven years’ payment of taxes and possession under claim and color of
title should constitute a bar to an action of ¢jectment, and when that body passed
the subsequent act or section providing that seven years’ payment of taxes on va-
cant and unoccupied land, under like claim and color of title, shiould constitute
such tax-payer the owner of the land, no one member, I am confident, of that
body ever dreamed that they had passed a law which conferred title by seven

years’ payment of taxes, and one day’s possession.

If the second section is void for one purpose, it is void for all purposes.. If itis
good for any purpose, it can stand by itself, and does not need one year’s or one
day’s possession to aid it. If its validity and eflicacy depends upon this limited
possession, then it is the possession alone, without the aid of the payment of taxes,
which constitutes the bar; and then the result follows, that the Legislature Lave
had the stupidity to declare, in two sections of this same law, that if a party is in
possession one year, and has paid taxes seven; or, if he is.in possession seven
years and has paid taxes for the same period of time, he may defend such possess-
lon against any action brought by the owner of the legal title to recover the jes-

session.

A farmer once built a house. It was fashionable in those days to cut a cat lLole
in the front door. The farmer made his cat hole. and after it was done it occur-
red to him that he had a small kitten, and he cut another and smaller hole to let
the kitten passthrough. It never occurred to him that a kitten could get through

a cat hole.

So with the Legzislatare. If they have declared, or intended, that payment
of taxes seven years, with possession one year, should be a bar to an aetion of
ejectment, can any good reason be imagined why they should provide further, that
payment of taxes for seven years with possession seven years, should Lave the

same force and effect in law.
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It ought to be presumed that the Legislature had better sense than to intend
any such absurdity. We think it had.

With regard to the objections made by plaintiffs below, to the introduction of the
defendants’ title papers, or some of them, on account of defective acknowledge-
ments, 1 make no argument, leaving those questions to be discussed by my asso-
ciate, Judge Wead. It is probable, indeed, that some of them are defectively ac-
knowledged ; and if so, the judgment must be affirmed, even if the opinion of the

Jourt should be adverse to as upon the questions arising under the statute of
limitations.
N. H. PURPLE,
Att’y for Appellees.
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ALVA DUNLAP,
versus .

JAMES DAUGHERTY and
MARK L. EASTON.

This was an action of ejectment, brought by
Daugherty and Baston against Dunlap, for the recovery of a quarter section of land lying in the
county of Peoria in this State. At the trial the plaintiffs were permitted to read in evidence a
chain of title from the original patentee to the plaintiffs. The defendant read in evidence a chain
of title from an Auditor’s sale made January 12, 1831, upon which the Aunditor’s deed was made
February 10, 1832: and also from a Sheriff’s deed made on the sale of 1840, and dated June 3,1842,
to himself. The defendant also proved the payment of taxes for seven successive years by himself,
and his grantors under his title, while the land was vacant and unoccupied. Under the instruc-
tions of the court, the jury found for the plaintiffs.

1. The Court erred in permitting the plaintiffs’ deed from Henry Howe to John Morgan to be
read in evidence upon the authentication exhibited. The original was not produced. It is con-
tended that the copy was properly admitted under the 5th section of the act of Feb. 15, 1851. 1
Purp. Stat. 167. By that section the party offering the copy is required to “exhibit with the same
a certificate of conformity as provided for in the sixteenth section of chapter twenty-four of the
Revised Statutes.”

The provision referred to in the 16th section of chapter 24, is that a Clerk of a Court of Record
shall «certify that such deed or instrument is executed and acknowledged, or proved, in conformity
with the laws” of his State, Territory or Distriet. 1 Purp. Stat. 156. The Statute in effect pro-
vides that the certificate required shall be evidence that the.deed was executed and acknowledged
in conformity with the law of another State. This law must be substantially complied with, and it
must appear affirmatively that there has been a substantial compliance with its requirements. Job
v. Tibbets, 4 Gil. 147-8. :

In the case under consideration the certified copy shows that the original was not acknowledged
in conformity with our own laws. The certificate of the Clerk of a Court of Record is that the “cer-
tified copy of said deed is executed and acknowledged in conformity with the laws of Connecticut.”
This is a mere certificate of the proper execution of a copy, not of a deed. It may be true that the
copy is properly executed, and still the deed have been executed even against law. This copy had
been taken from the records in our State, and was mmt certified as such, before this certificate of con-
formity was attached to it. In this respect the Clerk certified that it was properly executed. In
Job v. Tibbetts, the Court decided that it was not sufficient for the officer to state that the grantor
was known to him, but it was necessary for the certificate to show that the grantor was known to
him as the person who executed the deed. Yet there was far more nearly a substantial compliance
with the Statute than here.

The substance to be obtained is proof that the original deed was executed according to law ;
proof that a copy is executed according to law is not the same in substance. If the thing indispens-
able to be proved in Court were the execution of a deed according to a foreign law, and a witness
should appear and testify that a copy was executed according to that law, and refuse to swear
whether the original was or not, the idea of letting in the original on such evidence would be sim-
ply ridiculous. In cases where this extraordinary species of evidence is resorted to, more certainly
should the requirement be fully-complied with.

II. The Court erred in the instructions given at the request of the defendant, and in refusing the
one prayed by the plaintiff.

The provisions of the ninth section of the chapter «Conveyances,” was relied on as a statute of
limitations by the plaintiff. His proof had brought his case within its provisions. The Court re-
fused to apply the law to this case on the ground that the section was unconstitutional, as a statute
of limitations.

We are first to inquire whether the 9th section creates a limitation. There is no difference be-
tween the provisions of the 8th and 9th sections, excepting that the 8th section requires actual
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possession of the land, while the 9th requires it to be vacant and unoccupied, during the seven suc-
cessive years. Now it is as fully within the constitutional power of the Legislature to create a
limitation without possession, as with it. What is a statute of limitation? A prohibition against
a party’s bringing an action, unless he shall commence it within a certain specified time. What is
the evil to be remedied by such statutes? The prevention of litigation of stale claims, after the
witnesses may have forgotten the facts, or may be removed or dead, and after a defendant may
have well presumed the claim against him abandoned. They are statutes of repose. They are to
prevent vexatious litigation. Thelength of time during which they shall run, or the circumstances
under which they shall run, the subject matter uporn which they shall act, the persons against
whom they shall operate, are all within the constitutional power of the Legislature.

The intent of the Legislature is to be gathered from the language of the act, and the evil to be
remedied, or the object sought to be attained. Under this rule, the Court in Woodward vs. Blanch-
ard, 16 Ilis. 424, very properly determined that the 8th section of chapter 24 is a limitation, and
available to the defendant to defeat a recovery. Kvery reason assigned by the Court for that de-
cision applies with equal force to the 9th section, excepting so far as it does not require actual pos-
session.

It is not essential to a statute of limitation, that it should require possession of the thing by the
defendant for the recovery of which the rightiof action is barred, after the limit specified. The
principle of such statutes is the same, whether they limit personal actions, or actions concerning
real estate. Their constitutionality is to be determined by the same considerations in the one case
as the other. Probably there isno act where an action for the recovery of personal property is lim-
ited, by which possession by the defendant, or those under whom he claims, is required during the
running of the statute. It has been usual in statutes to limit the right of action for the recovery
of the realty, to require possession by an adverse claimant as essential to the running of the statute.
But a statute may require a limited time within which such action shall be brought, without refer-
ence to the possession; and it would be none the less a statute of limitation. That is, for the pur-
pose of quieting vexatious litigation and of compelling the plaintiff to take his remedy at law with-
in a reasonable time, it would provide that the action should be brought within the time limited,
and under the circumstances specified, or that it should be forever barred.

To carry out a great object of public policy the person having a right of action would be required
to enforce it within a given time, or forfeit his remedy. It would be the same in its object and ef-
fect, so far as concerns the end to be attained, whether it required adverse possession by the party
defendant or not. Whether it shall require such possession or not is altogether within the discre-
tionary power of the Legislature, and the manner of exercising that power is not subject to review
by the Judiciary. Courts cannot declare such legislation a nullity, because legislatures have gener-
ally inserted such a provision in similar statutes, or because the courts may conceive it would have
been very wise or judicious for the Legislature to have done so in the Statute under consideration.

To illustrate : It would have been competent for the Legislature of Illinois to have enacted that
any person having a right of action to vacant and unoccupied lands, and where another had claim
and color of title to such lands made in good faith, and should pay all taxes legally assessed thereon
for seven successive years, should bring his action within those seven years, unless he paid the tax-
es at least once within those seven years, or made entry therein within such seven years, or he
should be forever barred of such right of action.

This would be a statute of limitation, and the Legislature would have constitutional power to
make it, although it provides a limitation in a case where there is no adverse possession of the prem-
ises. Yet this is the precise thing intended to be effected by the Legislature in this 9th section.

This Court has well determined that the words in the Sth section, “shall be held and adjudged
to be the legal owner of said lands according to the extent and according to the purport of his or
her paper title” do not change the enactment from a limitation to that of a legislative transfer of
real estate. The same construction is to be applied to the same language in the 9th section. If
the eighth section was intended to be a statute of limitation, so also was the ninth. They are in
pari materia. They are in the same act. They are to attain the same object ; to prevent the same
evil. Equally in both cases the Legislature designed to prevent vexatious liti gation. Where an act
of a le_gisla.ture with one reasonable construction will be constitutional, and with another, equally
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reasonable, unconstitutional, Courts will adopt that construnction which will render the act valid
for the Legislature are not to be presumed to have willfully violated the Constitution. If then the
8th section be a valid enactment as a limitation, the Court will not construe the same language

(except as to possession) in the same act not to be a limitation—attributing to the Legislature a dif-
ferent intent though they express themselves in the same manner—for the mere pleasure of deciding
that the ninth section is unconstitutional. .

We are aware of the opinion of the Court in Harding v. Butts, 18 Ills. 502. The Court there say
that the ninth section is not a statute of limitation, and not being a statute of limitation, it is un-
constitutional. There was no question before the Court as to the ninth section’s being a statute of
limitation. The only question before the Court was the validity of the statute to transfer title, so
as to enable the party claiming its benefit to maintain an action of ejectment. The Court decide
that so far as it attempts to transfer title, it is void. The same decision must necessarily be made
upon the eighth section, when, if’ ever, a similar question shall arise upon its provisions.

Any expressions made by the Judge delivering the opinion of the Court concerning matters for-
eign to the subject of investigation before the Court, must be regarded as his private obiter dicta,
and not as the law of the Court. We therefore conceive it consistent with our respect to the Court,
which we earnestly desire to preserve, to examine the remarks on this peint contained in that opinion,

We are unable to acquiesce in the observation of . J. Scates, that there is hardly a feature of an
act of limitation in these provisions except it be the saving of rights to infancy. His acuteness
appears to have improved since the writing of the opinion in Woodward v. Blanchard. We can see
that the intention of the Legislature was, most clearly, to limit an action under the circumstances
mentioned, after the lapse of seven years; and not merely to convey real estate from the owner to
another claimant ; and that we must travel out of a direct course to find that this was the sole in-
tention of the act, in order to declare it void. If the act may operate as a statute of limitations,
then, although it may opera;l’gi 11} another way, and operating in that other way would be unconsti-
tutional; yet it still will be we#l so far as it operates as a statute of limitation ; for a legislative act
is only so far void, as it is in conflict with the Constitution.

Statutes of limitation may confer on a possessor the right of property and still be sustained as
constitutional. 18 Jlls. 508., and cases cited. Now what constitutional power does a mere wrong-
ful possession confer on the Legislature to create a limitation, or transfer the right, more than claim
and color of title made in good fzﬁth, and payment of taxes? If the statute were valid in the one
case, it would be in the other, so far as the question of legislative power is concerned.

It is asserted, and dwelt upon with a strange pertinacity, that statutes of limitation work upon
the possession ; and, as appears, that a statute wanting this quality can be no statute of limita-
tion. Now it is some years since we learned that statutes of limitation operated upon the remedy.
We have seen it repeated some thousands of times by the most learned and eminent of jurists, and
it is but quite recently that we have been informed that it is not possible, or within the power and
prerogative of Legislatures, to create a limitation of real actions, unless the realty is in actual pos-
session. We live and learn.

The Pennsylvania statute was similar in its provisions, Robb vs. Bowen, 9 Penn. State R.71. But
it is urged, that ¢ the act provides that an action shall lie against the purchaser, though not in pos-
session.” Our law provided the same, during all the time of the running of the statute in the case
at the Bar. Our present chapter, Ejectment, was passed in 1839 ; and provides that if the prem-
ises are not actually occupied, « the action shall be brought against some person exercising acts
of ownership on the premises claimed, or claiming title thereto, or some interest therein at the
commencement of the suit.” 1 Purp. Stat. 504. Here the defendant claimed title ; paid taxes,
thereby exercising an act of ownership over the land, and might have been sued for the land. In
addition to this, the other party might have entered upon the land at any time during the seven
years, or indeed at any time before actual possession was taken by the plaintiff, and thereby

-have defeated any right which the defendant had under the statute ; or he might have paid the
taxes any one year and thereby have stopped the running of the statute. C.J. Scates is mistaken
about the statute’s getting up a race between claimants to see who should first pay the taxes. Any
owner had a right to make payment or to tender payment of the taxes and thereby stop the run-
ning of the statute.
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We say, therefore, that the Legislature has constitutional power to create a statute of limitations
barring actions for the recovery of real estate. That it is not essential to the validity of such statutes
that they should not run unless the land is in the actual possession of him setting up the statute during
its running. That under what circumstances it shall run, is entirely within the discretion and pow-
er of the Legislature. That if the decision in Woodward v. Blanchard is correct, and we believe it
is, then the 9th section is a statute of limitation as well as the 8th. That in Harding v. Butts the
question whether the 9th section created a limitation was not before the court; and if it was, the
court, as seems to be the opinion, mistook the law on which that opinion is founded, and that
therefore it is no authority.

Finally, that most clearly the intention of the Legislature in this 9th section was to bar the
plaintiff’s remedy after a certain time under the eircumstances stated in the statute, and that
the Statute therefore is a statute of limitations, and as such, constitutional.

MANNING & MERRIMAN,

For Appellant.
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