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ABSTRACT OF THE RECORD.

Bill in chancery filed 24th September, 1855, by defendants in error
against Alonzo Walbridge and Mary Walbridge, his wife, alleging that
they bought of Amasa O. Crosiar January 11, 1844, lot 8 of block 15,
in the town of Peru, and received a deed therefor.

—“that they acted in good faith, verily believing thal they thereby
anquired a full, complete and absolute estate, in fee simple, in said lot,
and so continued to confide in their title, and paid out for taxes upon
said lot a large sum of money, to wit: the sum of fifty dollars, in addi-
tion to the original price paid to said Crosiar for said lot until the year
1851, when one George B. Willis set up a claim to said lot, and insti-
tuted a suit in ejectment to determime the title thereto, which suit was
decided by this Court at the November term, A. D. 1851, on the law
side thereof, and a judgment rendered, finding and determining the title
of said lot, in the said George B. Willis.”

The bill then states that said lot belonged to Edward Keys in 1834
that he died seized of the same soon after, leaving a widow and children
heirs at law; that about 1849 the widow marrvied defendant, Alonzo
Walbridge; that one of said children died; that the others conveyed
their interest in the estate to said ‘Alonzo, which vested the legal title of
faid lot & in him and his wite; that he and his wife conveyed the same
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by deed to said Willis May 4th, 1850, and that by this title Willis re-
covered the lot.

The Dbill then alleges that Walbridge well knew when buying out the
heirs and when conveying to Wllhs, of ‘“complainant’s claim of title
and of the just and equitable grounds ot the same, as hereinafter repre-
sented and set forth; and that it was unjust and unconscionable to con-
vey said land to said Willis, and thereby defeat the rights of your ora-
tors in the premises.”

That George W. Howe became administrator of Keys in 18317.

That on Sept. 1st, 1847, one Ulyses Spalding gave to said George W.
Howe, as udminmtl.um of said Keys, a mortgage on said lot for the
payment of $530 on March {st following.

“ Your orators are ignorant upon what claim of title the said Spald-
ing made said deed, there being no record or other evidence of title in
said Spalding, of which your orators have any information, but your
orators believe that there had been some sale, or pretended sale, of said
lot by said Howe, as such administrator, to said Spalding, and that said
mortgage was made to secure the purchase price of said lot, although
there does not remain of record in the proper offices any evidence of
such sale, nor any deed to said Spalding of said lot.”

Bill then alleges suit by seive facios to foreclose said mortgage by
said Tlowe as administrator; Fcbrnary term, 1840, judgment thereon
for $592.27 and costs; cxecution thereon April 1, 1840; sale of said
lot May 16, 1840, to Jesse Williams for $300 ; certificate of sale assigned
to Crosiar; Sherift’s deed thereon to him 17th May, 1842, and recorded
24th of same month, and under this claim of title he sold to com-
plainants.

“Your orators further represent that in the purchase of said lot from
said Crosiar, your orators were aware that said Edward Keys was the
original purchaser of the same, and also that said Crosiar’s title was
under a Sherift’s sale for foreclosure of a mortgage, given by said
Spaulding to said Ifowe, as such administrator, but at the same time
your orators, from the fact that said administrator of said Edward
Keyes, deceq:ed had taken a mortgage on said lot and foreclosed the
same, were misled, as were also the suid Jesse Williams and Amasa O.
Crosiar, to confide in the title under said mortgage, having all suspicions
that any other title remained in the estate of said Edward Keyes, de-
ceased, quieted entirely by the relation of the personal representative of
the said Edward Keyes, deceased, to the mortgage and the proceedings
ander it.”
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30 then states that in 1840 Howe, deceased, and Walbridge became
administrator de bonis non, and having purchased ot the heirs was and
still is the sole representative of said Edward Keves, deceased, except
as to the separate interest of his wife.

«Your orators aver and charge that in the matter of said mortgage,
and the foreclosure of the same and the sale of said lot by said Sherift
for the benetit of said estate, the cstate ot said Edward Keyes, deceased,
received a tull consideration for said lot from the persons under whom
your orators claimed title, and that, in justice and good conscience, the
title should have passed throngh said Williams and Crosiar to your ora-
tors. And your orators charge and aver that said Alonzo Walbridge
being possessed ot such legal title as far as appears of record, yet well
knew that he had not a shadow of equitable title to said lot, and that in
so as aforesaid deeding to said Willis and thereby undermining the
equitable title of your orators, he was perpetrating a gross traud upen
your orators.”

That said lot, at the time Walbridge conveyed to Willis, was worth
$1,600, and that said Walbridge should pay them this amount, with
interest thercon.

«“That Towe, in taking and foreclosing said mortgage, heid out to the
world, and particularly the purchasers under said mortgage, that the
estate of Edward Keyes, deceased, had no other interest in said lots, and
thereby induced the said Jesse Williams, and the others aunder lim as
aforesuid, to purchase the same; and thercby the said Howe obtained
from the said Williams the amount of said Williams’ bid aforesaid, for
the use of said estate; and the estate has actually had the right and en-
joyed the advantage of the money so paid by said Williams, without in
reality having given or parted with any consideration, but instead thereof,
the consideration upon which said money was paid by said Williams and
received by said Howe, as administrator, has been defeated by the sub-
sequent acts of said Walbridge, so being successor to said Howe, as ad-
ministrator, and so representing the heirs of said estate. And your
orators show and charge that it is against equity and good conscience
for the estate of said Edward Keyes, deceased, or for the said Alonzo Wal-
bridge, as such administrator, or the said Alonzo and his wife, as the
heirs and representing the heirs of said estate, to retain the money so
paid at said Sherift’s sale by said Williams;” and then ask that Wal-
bridge refund to them the amount of Williams’ bid, with annual inter-
est, because money was worth more than double 6 per cent. and taxes.

Prayer for relief from Walbridge personally, the value of the lot, or
else as representative of the estate, the amount of Williams’ bid, inter-
est and taxes as aforesaid. Sworn answer waived.
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Exhibit “ A.”"—Copy of deed, Crosiar to complainants, date, 11th
January, 1844 ; consideration, $150; quit-claim and release of all right
at law or equity ; no covenants except as to his own acts and those claim-
ing under him.

Exhibit “B.”—Mortgage by Ulysses Spalding to George W. Howe,
administrator of Keyes; date, 1st September, 1837, to secure $530
March 1st tollowing.

Acknowledged before George W. Howe, J. P.

Exhibit © C.”—Deced of Sherift on sale on scire facias on said mort-
gage to Crosiar, assignee of Williams ; dafe, May 17, 1842; consiuera-
tion not mentioned.

Summons served October 30th, 1855.

Defendants file demurrer to bill in usual form, and the following
answer :

“And for answer to so much of said bill of complaint as charges these
defendants with fraud, covin, collusion and combination, these defend-
ants, answering jointly, say that said charges in said bill contained are
not true as therein set forth.”

Demurrer overruled.

The answer of defendants: They admit the title was in Keyes; ad-
mit the allegations as to his death, his heirs, Howe as administrator,
his death ; that Alonzo Walbridge married Mary Keyes, the widow, and
became administrator de bonés non as alleged; ‘that said Alonzo
bought out the interests of said Sarah and Elias in the estate of said
Edward, and thereby'acquired the legal title of said lot, except the part
owned by said Mary, and these defendants conveyed said lot to George
B. Willis, substantially as set forth in said bill of complaint.”

They deny the allegations concerning the sale of said lot to Spalding
and mortgage by him, and reception of money by Howe. ¢ That said
Alonzo in purchasing said lot of the heirs, acted entirely for himself
and not as administrator or representative of the estate of said Edward
Keyes; that he held the same for his own use; that in like manner he
and his said wife sold the same (with other lots) to said George B. Willis
as their own property, as they believed they might lawfully do.”

Deny all frand or attempt to injure complainants, and not liable to
them in any way.
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Deny all knowledge about the ejectment suit, except hearsay, *but
these defendants insist as to said suit, that the title to said lot was no
better or stronger in the hands of said Willis thar in the hands of these
defendants; that said Willis, at the time he purchased said lot, had in
fact, and was bound in law to have, full notice of all of complainants’
claim and title to said lot; that he knew all matters and things pertain-
ing to said lot that said detendant did, at the time of said sale by them
of said lot; and if for any reason it were inquitable for these defendants
to obtain, claim and dispose of the title to said lot (as is claimed by com-
plainants in their bill of complaint,) said complainants might have en-
joined said Wills from proceeding to judgment.” &ec., and were guilty
of laches in not doing so.

“These defendants allege the truth to be as to said suit and judgment,
that the same was had by collusion and contrivance and agreement be-
tween them and said Willis, for the purposes of this suit and obtaining
money from these defendants or one of them ; that before said suit was
brought, arrangements were mrde between them by which they divided,
or were to divide, said lot, or the proceeds of said lot npon sale, equally
between them, or nearly so, and that said suit was brought at the instiga-
tion of complainants and at their expense.”

All other matters denied.
Insist complainants not entitled to relief on case made by their bill.

Plea of statute ot limitations, “as more than five years elapsed after
the supposed commission of that tfraud which is complained of by com-
plainants, and more than two years elapsed from said Alonzo’s under-
taking said admiunistration, and also from his closing the same, before
the beginning of this suit.”

.

**The complainants are required to answer the following interroga-

tories (attached to the answer:)

 Was not the suit of ejectinent mentioned in your bill of complaint as
brought by George B. Willis, brought by you, or at your expense and by
your request, by virtue of some agreement between you and said Willis ;
and, if so, state what said agreement was ; if it wasin writing give a
copy of it ; and was it not for the purposes of this suit ?

“Had you mnot at the time of bringing said suit, or had you at any
time, made an agreement with said Willis to divide said lot, or the pro-
ceeds of said lot on sale; and, if' so, state said agreement ; if the same
was in writing, give a copy of it: and have you perfected said agree-
ment, and state all concerning it ?

Aroxzo WALBRIBGE,
Mary WaLsrmGe.™
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General replication.

Motion by eomplainants to strike said interrogatories from the files.
Sustained by the Court.

On the hearing, complainants called C. H. Hook, who being sworr,
testified that he was deputy Clerk ot the Court; ¢ that he had searched
the records of said Court; that the old records were in great confusion,
that he found no record of proceedings by the administrators of Elias
Keyes, pertaining to the sale of lot 8, block 13, Peru, except an entry on
the Court docket of the May term, A. D. 1837, and a decree amoug the
papers of said term, in words and figures following, to wit:

¢ La Salle Circnit Court, May Term 1837. Wednesday, May 10, 1837.

¢GEORGE W. HOWE, )
Admistrator of Edward Keyes, deceased, | /n  Chancery. Petetion
8. [ for the sale of Lleal Estate.

The heirs of Edward Keyes deceased. J

¢This day came George W. Howe, administrator of Edward Keyes,
deceased, and atter reading the petition, and other exhibits filed herein,
it appears to the satistaction of the Court that the said heirs of the said
Edward Keyes, deceased, have been duly netitied of the time and place
of presenting said petition ; and it also appearing that the money arising
from the sale of lots sold by order of this Court made at the last Sep-
(ember Term, is insufficient to satisfy the debts established against said
estate, it is therefore decreed, ordered and directed, that the said ad-
ministrator sell at public sale according to law, two town lots in the
Town of Peru, belonging to said estate, to wit:

‘Lot §inblock No. 11, and lot 8 in block No. 15, on a credit of six
months, provided it is necessary to sell so much for the purpose of pay-
ing the said debts of the said deceased; otherwise so much thereof as
may be necessary for the purposes aforesaid.”

Copy decree.

« An inventory. from the papers of the oftice of the County Court, of
the Keyes cstate by Howe, administrator, noticing lot 8, block 15, of
Peru—opposite to it theaword ¢sold” written in peneil, was read in evi-
dence.”

Complainants then read his documents offered as exhibits A, B, &C;
also a writ of seire facias from said Circuit Court, judgment, execution
and sale, by order of Howe, to Jesse Williams, Aug. 1840; also declar-
ation in ejectment by said Willis against said Days, served Nov. 3, 1851,
by J. D. Taylor, attorney for Willis.
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Plea of not guilty by Wm. Chumasero, attorney for the Days. Trial
by the Court and judgment for plaintiff Willis, Nov. 20, 1851.

Complainants here rested their case.

“The defendants then read in evidence, without objection, the evi-
dence used in said ejectment case, being in writing, and found among
the papers of the case in words and figures following.”

Title of suit.
“ dgreed Case”

Then follows a statement of the title to the lot; abstracts of the deeds
by heirs of Keyes for $225 each, of their interest in Keyes’ estate to
Alonzo Walbridge ; deed of Alonzo Walbridge and wite to Willis, of
this lot for $100, date May 4, 1850, as betore set forth.

Then a statement of defendant’s claim of title under Keyes, that Howe
was administrator, &e.

*3d. At the May Term, 1837, of La Salle County Circuit Court, an
order was entered for the sale of the lot in question, and one other lot,
for payment of debts, a copy of" which order is made a part hereof.—
There is, however, no petition to be found on the files of Court, nor any re-
port of sale, neither is defendant able to produce any deed to the purcha-
ser, there being no record of any conveyance in La Salle County.”

The Spaulding mortgage, and proceedings thereon; sale and deed to
Crosiar, and Crosjar to defendants, as heretofore set forth.

‘ Agreed to Nov. 14, 1851.
“J. D. Tavror, Attorney for I laintif.
“ War. CuunasERro, Attorney for Defendants.”

“Defendants then called as a witness William Chumasero, attorney
for complainants in this case, who was sworn and testified that he was
attorney for the defendants in said ejectment case; that all the testimony
offered in said case was reduced to writing by James D. Taylor, attorney
for Willis, and was read by him on trial, and was the same just read in
this case ; that said Taylor deceased about A. »., 1855 ; and said George
B. Willis deceased about A.n. 1854¢. On being asked by defendant’s
counsel to state what he knew, if anything, about an agreement made
between said Willis and said Days as to bringing said ejectment suit,
and dividing the property, or the proceeds of the lot on sale, between
them, he stated that he new something about an agreement between
them, but whatever he knew he knew as attorney for the said Days, and
he declined on that ground to testify.
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“ The Court sustained said witness in such position, and he did not
answer said question.”

The defendants then read in evidence the statement of T. D. Brews-
ter, on file, taken by agreement as follows :

Statement of the agreement.

“ Intervogalory 1st.—State whether or notyou were the agent of the
Chicago and Rock Island Railroad Company in purchasing lot eight,
of block fitteen, of the old town of Peru, La Salle county. And it so,
state what you did in the matter?

Question objected to by plaintiff.

« Answer.—I was. 1 purchased said lot of Frederick and Isaac C. Day ;
it was either ot both or ot Frederick S. Day, for said company. This
was in 1851 or 1852, James D. Taylor, of Peru, was the attorney of
said company in looking up title and making out title deeds. The com-
pany were to pay for said lot sixteen huudred dollars, one-half in stock
of said road and one-halt in money. My impression is that this agree-
ment of the Days was reduced to writing and signed by the Days, but
by nobody else.

¢ Inte rogalory 2d.—State what you know, it anything, as to any claim
that George B. Willis had on said lot, and what arrangement, if any, was
made between said Willis and said Days as to said lot, or as to the
amount paid, or to-be paid, by said company for said lot.

Objected to.

« Answer 2d.—Mr. Frederick S. Day came to me after the purchase had
been made of said lot, and said that Mr. Willis claimed the title to said
lot, and that he had arranged the matter with Mr. Willis by paying him
8800, and requested me to pay him so much out of the purchase money,
and I did so by paying him $400 in stock and the balance in cash or
stock, my impression is that it was cash. = The balance I paid to
the Days. I think it was all stock. This was probably done at
the time the deeds were made. I think the Days and Willis made
deeds to the company. I think the Days said also something
about another hundred dollars, and something about a suit commenced,
or to be commenced, by them against a man by the name of Walbridge,
and that upon the determination of that suit said one hundred dollars
was cither to be paid to said Willis, or refunded by said Willis to said
Days, I am not positive which, but my best recollection is that the $100
was to he paid by the Days to Willis, if' the Days won the suit. Al
this was some time atter the first contract.

« Interrogatory 3d.—State what was the value of saidlot at the time of
the purchase of said Days, what the value one year before that time,
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what the value in the fall of 1855, and what the value at the present
time.

“Objected to.

« Answer.—At that time about $1,200 cash, one year before that worth
from $300 to 600, in the fall of 1855 worth about $800, and now worth
about $500.

«Interrogatory 4th.—State if you made any special agreement subse-
quent to the first, as to paying all stock to said Days, instead of half
stock and half money ?

« Apswer.—The proposition was made by Mr. Day, that if I would pay
Willis §400 in stock and $400 in cash he would take all his in stock.”

Defendants then read in evidence the deed of Alonzo Walbridge and
wite to George B. Willis, date, May 4, 1850 ; filed for Record same day ;
consideration named, $100; release deed, no covenants.

Detendants then read in evidence a deed of Willis and wite to the
Chicago and Rock Island Railroad Company dated July 9th, 1852, record-
ed Jan. 1, 1853, consideration $1600, full covenants of warranty, ac-
knowledged before Frederick S. Day, Notary Public.

Also deed by said Days and wives to said Co., dated Deec. 15, 1852,
consideration §100, quit claim, no covenants, acknowledged and recorded.

Detendants then gave in evidence a deed by complainants, Frederick
S. Day and Isaac C. Day and his wife to William F. Day, of this lot
and another, date Nov. 2, A. D, 1846, consideration $1500, with full cov-
enants of warranty, with all interest at law or equity, duly acknowledged
and recorded, Dec. 19, 1846.

Defendants rested their case.

Complainants then read in evidence a deed of William F. Day and
wife to complainants, of this lot, date July 22, A. . 1851, recorded May
10, 1852, consideration $600, release deed, with covenant against any
act of the grantors.

This was all the testimony in the case.

The Court entered a decree against Alonzo Walbridge for $704.75,
and costs, and execution therefor.

~—
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ERRORS ASSIGNED.

1. The Court erred in overruling defendant’s demurrer to the bill of
complaint.

9. The Court erred in sustaining complainant’s motion to strike the
interrogatories from defendant’s answer.

3. The Court erred in not sustaining the defendant’s defense of the
Statute of Limitations.

4, The Court erred in finding for the complainants, either in the sum
found, or in any sum whatever.

5. The Court erred in rendering a decree against defendants, and in
not dismissing said bill of complaint; and for these, and other errors,
the plaintiffin error prays thatsaid decree may be reversed and annulled.

By E. S. HOLBROOK,
His Attorney.
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as aforesaid, to the Supreme Court, held at Ottawa, on the first Tuesday after the first Monday in April, /F6J
and in pursuance of the said %A/f" Evwcn — atravseript of the record and the procceeding$
in the plea aforesaid was transmitted. “And, also, whereas it hath been suggested, on the part of said
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hath not been sent up; and forasmuch as the said Supreme Court are not satisfied that there is a sufticiem
record sent in the plea aforesaid, but in the record there is a diminution : You ARk, THEREFORE, HERERY
Coxranpep, That, without del'ty, the said cZzean v therein you cause to be
transmitted to the Supreme Court, te=be-held at Ottawa, enthe ZLILA ' Sp a7 100 & “Z
Cen 2 wext, without any diminution or addition whatsoever,

to the end that speedy justice may be done in the premises, according to law; whereof you are in no wise to
fail; and send yon then there this writ.

ulltnfSS The Hon. Joux D. Caton, Clnet Justlco of said Comt
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DI1IVISION,

APRIL TERM THEREOF, A. D. 1868.

ALONZO WALBRIDGE,

V8. ’ -
FREDERICK 8. DAY and [£77or % Lo Salle.
ISAAC C. DAY.

PLAINTIFFS BRIEF AND AUTHORITIES.

i 8

It was error in the Court to strike the interrrogatories from the an.
swer. The law giving defendants the right to file such interrogatories
with their answer, and have them answered by complainants, is found
in Gale’s Statutes, p. 142, Sec. 12. This law has not been expressly
repealed, nor has it been impliedly repealed by a subsequent statute in-
consistent therewith, or otherwise.

16 211 329, Clinefelter vs, Ayres.
3 Scam. 453, 461, Ballance vs. Underhill,

II.

Detendants demurred to the bill, filing therewith an answer, simply
denying the fraud charged, and insisted on their demurrer in their an-
swer. It appears by the bill that the act complained of was committed
more than five years before suit commenced. The Cowrt errved in over-
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ruling said demurrer, and in not dismissing said bill for want of equity.
Plaintiff suggestbdsthat an action on the case at law could as well have
been maintained on the facts alleged, as this bill.

III.

The Statute of Limitations was a good defense, and ought to have been
sustained. This claim for compensation for a pretended wrongful act,
not admited by the defendants, ought not to be regarded as of a higher
grade or dignity than an open account. The act complained of was
more than five years past before suit. There was no allegation of con-
cealment of the cause of action nor any recognition of the cause of action
by defendants. A more than usunal reason exists in this case for the
interposition of this defense, and its support. The snit is brought by
a contrivance between complainants and George B. Willis, without the
knowledge of defendants, to get money out of them for Zheir common
benefit. The complainants have refused to testify, their attorney retused
and is protected from testifying by the Court, and the other two who
knew of the contrivance are deccased. It was a stale claim-as well as
inequitable, according to the principles and decisions of courts of equity.

4 Gil. 316, Moore vs. Capps.

1 Gil. 428, Kimble vs. Cook.

Brown on St. of Frauds, secs. 188-9,
9 Peck. 213.

9 Greenl. R. 131, Cole vs. McGlathry.
2 Dan. Ch. Pr. 737 and notes.

23 I1l. 525, 529, Campbell vs. Vining.
St. of Wills secs. 115, 116.

11 111 216, Judy vs. Kelly.

16 I11. 318, Stillman et al vs. Young.

1Vv.

Complainants had no right of action,—even it there were a right of
action on the part of somebody,—for they [sec record, 63, abstract, 9,]
had by deed Nov. 2, 1846, conveyed said lot to Wu. F. Day, with all
interest in law and equity, so that no injury was done to complainants
by defendants’ act on May 4, 1650. If an owner, anterior to the act,
could have a right of action, then Crosiar would as well have it as the
Days. Prootf in replication by complainants, that William F. Day con-
veyed to them by deed of July 22, 1851, [record, 67, abstract, 9,] does
not help the matter. This deed conveyed no right of action then exist-
ing. If it did, then the complainants parted with it by their deed to
the Railroad Company, [record, p. 61, abstract, 9,] which was before
this suit was commenced.




This is evident upon mere inspection, and is the end of all contro-
Versy.

But it the Court will procecd further, plaintifl’ in ervor makes these
further suggestions:

V.

Whoever comes into a Court ol Iquity, should come in” with clean
hands. The complainants combined with George B. Willis to make a
winning case against Walbridge, agrecing to divide what they had and
what they could get, (although they already had reccived more than
they would be entitled to at law on covenants of warranty, on entire
failure of title). Defendants come wiilingly into Court and make a
slight defence by agreement.  Perhaps one interested in defeating the
suit could have deteatedit. Non constat, but that (as complainants allege)
they and Crosiar had paid taxes for seven years under claim and color
of title, whieh would have constituted a good detence; or they might
have proved notice to Willis of all that Walbtidge knew, by Walbridge
himselt or some other person, or perhaps a lost or unrecorded deed ; by
Spaulding or his family, or some other person, with actual or construe-
tive notice, &ec.

They should have shown they were guilty of no laches.
1 Sm. and Mar. 608, Land vs. Elliott.
15 111 148, Kennedy vs. Northrup.

VI.

As to the sale on seire fucias on the foreclosure of mortgage, plaintitf
in error insists that the rule is caweat emptor; that there is no privity
Detween the administrator and the estate, and the heirs of the estate
that therefore nothing can be inferred from the position of the adminis-
trator on sale on mertgage of real estate, which might as well be sup-
posed to have been given for amy other debt as for the consideration
money, and if complainants wished to protect themselves in their pur-
chase they should have takeu a deed with covenants; that consequently
the heirs of Keyes could rightfully sell any part of the estate not right-
tully disposed of, (for a valuable consideration,) as they did, (Ree. p. 22,
abstract, p. 7,) to any person; that Walbridge, as well as anybody.
could become the purchaser, (although ten years before that he became
administrator,) and sell again, in his individual eapacity, |without actual
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intentional fraud, to be proved in all cases, and which is not proved
here,] and for his own profit.~ It is not perceived why defendant’s pro-
position hath not this extent, that every one who purchases a title by
which some other supposed title is defeated, must not answer over for
all damages to all pretended owners,

4 Scam. 135, Mason vs. Waite.

4 Scam. 487, England vs. Clark.

3 Scam. 502, 508, Owings vs. Thompson.

12 111 524, United States vs. Duncan.

1 Ohio, (1 Hammond) 519, Nowler vs. Coit.

4 Ohio, (4 Hammond) 469, Leiby vs. Parks.

S Blackf. 432, Dunn vs. Frasier.

2 Gil. 176, Hall vs. Irwin.

16 111 177, Stone us. Waood, Ad. &c.

VII.

Even on the supposition that complainants had a right to recover
anything, they could not recover the amount found, $704.75. Plaintiffs
gave Jan. 11, 1844, $150.00. This, with interest at 6 per cent. to the
4th of May, would amount to $207.00.

And on November 15, 1862, [date of decree,] $319.50.

Then they had received 8800 in rail road stocks (which is to be rated
as cash. as they could have had $200 in cash for half ot it, but they chose
the stock) in 1852. (See record, p. 33,Ab. 9.) The value of the lot on
May -4th, 1850, was not proved. A year betore the sale to the railroad
company the value was from $300 to $600, au:d at the time of the sale
$1200. So it, all equity and conscience aside, after having gotten $800
they can get $1600 more and interest from Walbridge as an individual,
or 8300 with annual interest since 1840, from him as administrator, (as
they modestly ask in their Lill) and have the same consummated in this
Court, they will have made a very considerable speculation.

VIIIL.

The prayer of the bill (in the alternative) is, that, as the estate receiv-
-ed $300 on the bid of Spaulding, so the estate should respond to them in
this sum with interest, and so it would seem that the Court, (by the
amount found,) intended ; (as $300, with simple interest from May, 1840,
to date of decrce would amount to this.) But how are complainants
entitled to recover for what Williams or Crosiar lost by depreciation of



o

Q

value? And if the estate is to respond, complainants should have first
shown a pResentation- of the claim “either to the administrator, or to the
Probate Court, and the decree (it any) should have been against the ad-
ministrator, as such, to be paid in due course of administration; or the
heirs should have been partks; cr rather the bill should have been
against the heirs, as having received and converted for value received the

ancestors’ estate.
16 I11. 318, Stillman vs. Young.

Other suggestions might be made, but I cannot anticipate that the
Court will proceed further than to the 3d or 4th point made, to find
suflicient cause for reversal of the decree and dismissal of the bill.

E. S. HOLBROOK,
Atty. for Plaiatiff in Lrror.
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