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[* Gaze tte” Print, Kankakeo City, Illinols.]

SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

+——¢

Avpril Term, A. D. 1865.

LOUIS BOURK,
vs. Lrror to Kankakee County.
WILLIAM RIGGS

.-

ABSTRACT OF RECORD.

Louis Bourk filed his affilavit for writ of error before John
B. L. Lemoin. I B. for writ of replevin and writ issued be-
8 ing dated August 4th, 1865. Writ returned served and
4 bond taken Narr filed for taking and deliveringone heifer and

one calf. 'I'rial had before the justice with a jury and in-
5 judgment for the defendant, and the plaintiff appealed to the
Circuit Court,

18-}

7 Jury empinneled and caee tried, and verdict in favor of the
defendant.
.9 , Bill of exceptions,

'

LER 4 . - Ly T
STATE OF ILLINOIS, ) Circuit Court of the December ‘Term,
Kankakee County, ss. 1864, appeal from a J. P. Replevin.
LOUIS BOURK, -
Vvs.

WM. RIGGS.

Be it remembered that on the trial of this cause at the
December term A, I). 1864, of the Kankakee County Circuit



Covrt, the said Lewis Bourk to maintains the issue on his
partgave in evidence to the jury,a writ and return in the follow-
ing words and figures to-wit, State of Illinois Kankakee county,
ss. The people of the State of Illinois; to any constable of
said county greeting, Whereas, Lewis Bomk plaintiff com~
plains that William Riggs defendant, unlawfully detains and
holds from the plaintiff, the following deseribed goods and
and chattles to-wit :  One brown eow nearly black, two years
old last spring, having au white spot in the face and some
white under the belly one ear split and crop’off the other; also,
one sucking culf, red lined back, thercfore you are hereby
commanded that if the said plaintiff shall give you bond with
good, and sufficient security in double the value of said
goods and chattles as required by law to prosecute his suit
without delay and to make return of said goods and chattels
of return thereof, shall be rewarded, and to save and keep
you harmless in replevying said gocds and chattels, you cause
the same to be replevied and delivered to the said plaintiff
without delay, and also that yen summon the said defendant
to be and appear before me at my office, in Kankakee City,
in said County, on the 13th day of August, A. D. 1864, at
10 o’clock A. M. to answer the said plaintiff in ;the premises
and have youthen and there this writ with an endorsement,
thereon, in what manner you shall have executed the same to-
gether with the bond wlich you take of the plaintiff before

executing this writ given under my hand and seal, this 4th
day of August, A. D. 1864. John B. L. Lemoine, Justice of
the Peace. Said writ was indorsed on the back as follows

I have served the within writ, by replevying the within des-
cribed property, and delivering the same to the within named
Louis Bourk, and by reading the within writ to William Riggs,
this the 4th day of August, 1864. R.D. Sherman, Coustable:
fees, $2.50. And the said plaintiff to further maintain the
issue on his part, offered the testimony of one Noel Spinard,
who testified as follows: I livein the town of St. Ann, in
Kankakee County. I am acquainted with the plaintiff Bourk,
I lived about one mile from him during the year 1863, and for
some time before ; I know the cow or heifer in dispute ; she is
a dark brown color, nearly black, with a white spot in fore-
head, between the horns, also a white spot on the belly, her
right ear has a diamond shaped crop ; “dont remember whether
left ear, was slit or not, her horns were black; saw the heifer



")

frequently at Bourks place, saw her there last time about (3
year ago last June ; the next time I saw her was in Aug. last,
at the time of the trial;canswear it was the same heifer I sawat
Bourk’s place ; don’t think Ican be mistaken ; plaintiff further
offered the testimony of Napcleon Wood, who testified
as follows: “I livein Bourbonnais, Kankakee County, I11-
nois ; know the plaintift; know the heifer in question ; she
formerly belonged to Henry Marquis, who lived with me and
kept the heifer in my yard ; Bourk bought the heifer of Mar-
quis in the winter of 1862, or spring of 1863 ;the heiferisa
dark brown color, white spot in forehead, a white spot on
bellly ; it had no marks on ears when Bourk took it away ;
it was a nice, smooth-built heifer, and I noticed it particularly
because it was so pretty, and I wanted to buy it myself ; the
last time I saw the heifer was in August last, at the trial of
this cause before the justice; it is the same heifer Bourk
bought of Marquis; Iam very sure and cannot be mistaken H
there may have been other cattle marked the same as this,
don’t remember to have sevn any.” The plaintiff’ further of-
fered the testimony of one Henry Marquis, who testified as
follows :  “Live in Bourhonnais, Kankakee County, Il]inuis;
am acquair ted with plaintiff Bourk ; know the heifer in dis.
pute; I<old it to Bourk, 1 think in February or March, 1863;
it vas a dark brown heifer, with white spot in ferehead. and a
small white spot on: the belly, and blzck horns; she had no
ear marks wl en T let Bourk have her : I saw her afterswards on
Bourk’s place; she then had a diamond shaped crop out of her
right ear : Isaw her afterwards, last August, on trial of thig
cause before the justice ; this is the same heifer I sold to
Bouwrk ; am sure of it and ¢o not think I ean be mistaken ;
she was o fine shaped creature, and when I owned her [ no.
ticed particularly the white spot on her belly ; it was so small
and round being about half an inch in diameter, [ never
saw but one calf marked near like this one; 1 knew because I
Was acquainted with the mother of them, and saw both heifers
when they were sucking the cow ; the heifer is now about
three years and = lalf old.” The plaintifi’ further offered
the testimony of one Alexander Fayette, who testified as fol-
lows ; “1 live in tle town of St. Anne: am acquainted with
plaintiff, have worked for him iu the spring of 1863, know
the cow in dispute, fed her with Bourk’s other cattle at the
time, all the time I worked for him ; she is of a dark brown

|
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color, nearly black, with a white spot in forelcad, and white
spot in ilank ; she has a diamend shaped crop out of right car
and the left car is split; all of Rovik’s cattle were marked in
the same way ; it is his mark far cattle; the Leiler had black
horns; the last time I saw her was akout the last of June last
year, before she strayed away from Bowl ; saw her again
sometime about August last, at tle time of the {rial
of the cause before the justice; am very sure it was the
seme cow 1 fed on Bourk’s place ; don’t think I can ke mista-
ken.” Plaintifl, to {further maintzin the issue, on his part, of-
fered to the jury the testimony of one Alphonzo Bourk, wko
testified substantially as follows :  Tam a brother of the plain-
tifi; have lived with him a good deal ; stay theie sometimes 3
or 4 weeks, and sometimes longer: lived with him in the
spring of 1863, know the ccw or heiler in dispute; saw her
on my brother’s place frequently. in the spring of 1863 : her
color is aark brown : she has » white spot in the ferehead
and on the belly, diamoid slayed crop cut of right ear, sud a
split in the left ear - this is my brother’s cattlemark ; saw the
cow about iwe months ago: am surc it is the sane one that
was on my hrotler’s place in the spring«1 J€63; i noticed her
because she was so fine and pretly; and then the said plaintiff
rested his cause. The defendant, to maintain theissce on his
part, oitered the testimony of ore Thomas Switzer, who testi.
fied as {fullows : “Live at Sugar Island, in Kankakee County,
know the heifer, in question; she was rakenup in the fall of
1563, or winter of 1654, by Mr. Streeter, a neighbor of miue,
with two or three other cattle; saw the heifer at the time of
the trial of this cause, before the justice; to the best of my
judgment it is the same heifer taken up by Streeter; defendant
further offered the testimony of one Jane Stretter, who testified
as follows: ami acquairted with defendant Briggs, know the
heifer in question; she was taken up by us in the fall of 1863
with two other cattle; Streeter and Briggs came in the spring
and took her away; Streeter claimed her and paid us for keep-
ing her; saw the heifer at the time of the trial of the cause be-
fore the justice; it is the sam. heifer taken up by Streeter.

Defendant furtlier offered the testimony of one S. S. Stree-
ter, who testifiecd as follows: Live in Michigan; in 1863 I
lived on the Maflit farm, in the town of Aroma; I am acquaint-
‘ed witl the heifer in dispute; 1 sold Ler to the defendant Briggs
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she, with several others strayed away in the fall of 1863;
in February, 1864, I found her at Streeter’s, and in March I
took her away and puid the keeping; she had a square crop off
right ear, aud slit in the lett ear; I brought her, with several
others from Chicago, when she was a sucking calf; some of
the other cattle that I brought from Chicago were marked in
the same way as this heifer is; I know this heifer; she is a brown
heifer; Isheared some hair out of this heifer's tail; my cattle
were also branded: I did not leok to see whetler the brand

- was on this heifer or not, and then the defendant rested his

case and there was no other evidence given to jury in said case.
The plaintiff by his counsel, moved the court _to instruct the
Jury as follows : Plaintiffs instructions No, 1. In replevin
no demand is necessary to be proved by the plaintiff in cases
of illegal taking, which instruction the court gave to the Jjury.

Plaintiff’s instructions No. 2. The court instructs the Jjury,
that if they believe from the evidence that the heifer in con-
troversy was the property of the plaintiff, and that the defen-
dant olitained possesslon of her without authority, fiom plain-
tiff Boark, then no demand by the plaintiff is necessary—which
instruction the court refused to give the Jjury.

Plaintiff’s instructions No. 3. Ifthe heifer in question is the
property of plaintiff, and the taking by the defendant was al-
illegal, then no demand is necessary, and the taking would be
illegal, unless the authority came from the plaiutiff Bourk,
which instructions the court refused to give, and the plaintiff
then and there excepted.

And the court then"gave the following instructions on the
part of the defendant, No.1. It is the duty of the jury in pas-
sing upor. the evidence in this case, to take inte consideration
the reasonableness or unreasonableness of the testimony as
given by the plaintift’s witnesses which instruction the court
gave.

No. 2, Defendanst instructions. Ifthe jury believe from the
euidence that the defendant was rightfully in the possession of
the pryperty, that the plaintiff made no demand uponths defen-
dant for this property before this suit was brought then, the
law is for the defendant which instruction the court gave.



Defendants instruction No. 3. It the jury believe from the
evidence rhat the property Lelongs to the plaintiff, and thatit
strayed off and was kept throughout the winter by other par-
ties, and that Streeter in the spring claimed the heifer, and took
her away from there- —where ha'! kept her and sold her to defen-
dant then in order to maiutain replevin against the defendant for
the heifer. Plaintiff must first have mode a demsnd for it
which instructions the court gave, and the plaintift’ then and

there excepted.

The court then sent the jury in charge of an officer to con_
sider the caseand make up their verdict, shortly after which
said jury came into court and handed to the court their written
verdict, as follows : “We find for the defendant whereupon
the court put the verdict in the following form: “We find
the defendant not guilty, and entered the same of record after
entering the verdict, the court asked the jury if that was their
verdict, to which they responded that it was. "The court then
stated to the jury that for his own information, and forthe in-
formation of counsel in the case, he would like to knocw whe-
ther they bad founded their verdict upon the finding that the
property belonged to the defendant, or because there was no
demand—they responded because there wasno demand—then
the court said, and you did not censider the other question ;
they replied that they did not make up a verdict, or that some
were for plaintiff, and seme for defendant, whereupon the plain-
i moved the court to send the jury out to decide the guestion
as to who owned the heifer which the court refused to do, and
thereupon discharged the jury from the further consideration
of the case. Plaintiff then moved for a new trial, which motion
the court overruled and gave judgment onsaid verdiet; so put
in form and awarded a writ returno habendo. Thereupon the,
counsel for the said Louis Bourk then and there made their
exceptions to the said .opinion of the court, in that 1ehalf, and
in as much assthe matters aforesaid, do not appear upon the re-
cords of the said court, prayed that the said judge would sign
this his bill of exceplions, and make it a part of the records of,
said case which is accordingly done.

THE STATE OF ILLINOIS,)
Third Grand Division, Louis | Za Supreme Court, A pril Term,
Bourk, Plaintift in Ervor, | 4. 0. 1865—.Assignment of

8. ,} Errers.

Willieam Biggs, Defendant in |
Error, )



And nowcomes the said Louis Bourk, Plaintiff in error,
and says there is manifest error in the record and proceedings
aforesaid, in this, fo wit;

The Circuit Court erred in refusing to give plaintiff in-
struction number tweo, which is as follows, to wit: The court
insiracts the jury. that if they believe, from the evidence, that
the lheifer in conirove-sy was the property of the plaintiff,
aud that defendant obtained possession of her without authority
from plaintiff Bourk, then no demand by the plaintiff is nec®

essavy.

In refusing to give plaintifi’s instruction number three, which
is as follows, Lo wit : If the heifer in question is the property
of the plaintiff and the taking, by the defandant, was illegal,
then no Jemand is necessery, and the taking would be illecal
unless the anthority to take said helier comes from the plain-
1if Bourke. i

8d.—1In givin; defendant’s instruction number two, which is
as follows, to wit; If the jury believed, from the evidence,
that the defendant wasrightiully in possession of the pruperty
that the plaintiff made 2 demand upon the defendant for this
property, before this suit was brought, then the Jaw is for the
defendant;

4th.—Tn giving defendant’s instruction number three, which ~.
was as follows: 17 ‘he juiy believe, {rom the eviclence, that *
the property belonas to the plaintifl, :nd that it strayed ot and
wus kept through the winter by other paities, and that Strec-
ter in the spring claimed the heifer and took her away
from there where they had kept her anid sol:d her to defend-
ant, then, in order {o m.intain replevin azainst the defend™
ant 10v the heifer, plaintid must fivst b. ve made a demand for
it, '

6th. In'refusing to grant a new trial,

oth. In changing the verdict of the jury.
Tth. In giving judgment in favor of Defendant.

8th, Jn not giving judgment in favor of Plainti.



9th. In refusing to send the jury out to decide who owned
the heiler.

10th. Inawarding a writ retorno harbendo for the proper-
ty. by rveason whereof the said plaintiff pays that said judgment

m: y be reversed.
¢. A LAKE,

Attorney for Plaintiff in Error.

BRIEF AND POINTS RELIED' ON BY PLAINTIFF IN KRROR.

When the jury informed the court that they had not de-
cided who owned the heifer in «juestion, it was his duty to
have sent them out and have them decide the whole case, as
the question of ownership was in issue. James H. Johnson
vs. James IL How, vol. 2, Gillman ; reports page 342 and 343. ‘
and 345,

The court had no right to-awaud a writ retorno habendo.
Tt is enacted as follows : Sect. 6, page 434, revised statutes of
1845. If any plaintiff in the action of replevin, shall fail to
prosecute his svit with effect and without delay, or shall suffer
a non suit or discontinuance, or if the right of property shall
be odjudged against him, the court shall give judgment for a
return of the property retaken.”. It is apparent therefore that
unless the title for the present at least is in_the defendant,
that the court cannot give judgment for a return of’ the pro-
perty. Plaintiff’s instructions No. 1 andNo 2, is the, law and
ought to have been given by the court. Def‘endanté_instruc,—
tions No. 8, and four is not the law, and ought not to have
been given by the court. One person may justify his posses-
sion of an others propeity, under the estray laws, but to do
50 he most show he has complied with their terms, the mere
statement or pretense, that he has the property as an estray
will not answer, nor will it require the plaintiff’ to make a de-

mand Before replevying.
C. A. LAKE,

* Attorney for Plaintiff in Eorrr.
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