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3 First Point.

The only guestion presented for thes consideration
of this Court is, . whether the Circuit. Court erred n
holding that the attachment proceedings, desciibed
in the Pleas demurred to, were void, in consequence

‘.
? and ‘authovities of
< the "Appellants

rict of the Points -

of the defective affidavit in those. proceedings:  If .
the judgment obtained under those procecdings was |

absolutely void, then trespass” would_ lie for: entoreing
the smmne.
lie, and- the Court erred in sustaining, the demnrrer,—
This proposition need not be supported by'a citation
of the anthorities. | B YOS e

. = Second Point. ! i ¥
The Court below erred i sustaining (he demurrers

A =

of the' plaintift: below to fhe second Plea of the said

Booth, and 1o the second Plei of " the  said ICinyon,
and in holding that the attacliment, proceedings, ™ de-
scribed in said Pleas, werce absolutely woid; in conse-
quenceof affidavit ™ (in said Pleas set forth)) stating
the noivesidence of the defendant i siid attachment
proceeding—the plaintiff below-<upin information
and belief. — See llinos_Statutes, by Purple, Chapter
8, section G. . Miere. vs. Brush 3d vol. s of Scammon’s

R.21. Same.vol..P. 144, Frink et al.vs, King... 2|st

wol. of Illinois R. 80, Dyer vs. Elint. Also the case
of' Voorhees ct-al vs. the Bank.of - the United States.,

1024 vol. of Pelers R. 449, 3d wvol. of ,.Chilty’s Prac-.

tice, P, 523 and authorities there ciled. | Graham’s
Practice, P. 121, and authorities. there cited. ... 3d val.
of East's R. 155, Taylor vs. Philips. - -+

- Third Poini, Serin s ] i

The Circuit Court erred in snstaining’ said  demue:
revs to said Pleas, because #t ayvaszan unauthorvized
usurpation of Judjeial powerin the Cirenit ,Court to
deciare that the attachment proceedings, or judgment

under the same, was absolutely void, thus setting the -
s:xid_iu(lg,nw).l( aside, and declimg the same void in a-col- -

lateral proceeding, after the defendant . in the attach- ...

It only woidable, then. trespass would not -,

ment had waived all insufficiencies iy the ;
the :!U:I('!IIII(’I.I'., by his m'nissi(?n l"'il_p]\('::r and object
to the affidavit upan the arounis of jis insuflicieney
and-failure, afferwards, to” appeal, whiel Mieetion.
it made-atany time in the progress of the causo! vilh:'r
in the-Justice’s court; or Circuit Court, or even in e
Court, could have been “obviated” by ap, amendment
of the affidayit under the sizth: seciion - of the™-cighth
chapter of the Statutes of Illinois, as compiled by ;’11r~.
-ple.  Sce also cases of  Micre vs. Brush, 3d “vol. of
Scammon’s Reports, P. 21.  Frink et ql vs. Charles P,
King, Adminisirotor of George Almarode, deceased,
3d vol. of Scammon’s R.*T44. ~ The cases of Clari vs.
Roberts, Breese R., P. 222 and Phelps vs. Young' Breese,
R.. P. 255, were “expressly overraled in (he case s
citéd in'8d Seammon-as above, See, also, the caseo of
Dyer vs. Flint 21st vol. of " Illinsis K., P. 80, [n
which last case qnaflidavit, objectionable forr precisely
similar grownds 'to those raised to the affidavit sep *
forth*in the Pleas in the easo at bar, wiis declared by
thix' Court to be erroneous only — Aud for such titor
was rémanded, with'léave to amend.” “Whareas, in ‘the.
case of ‘Clark vs. Roberty, Brecse TR, 222 this Couit
declared the procecedings, un-er an insufficicht sl
vit, to be absolutely void, and refused to temand the
case,  This decision was” made before 'the Statutes
now: in force, allowing an amindment of. tha afhi lavit,
This Cour'tin that case says “the amendment of the afti-
davit will not help the previous illegal proceedings.”
(The Justice in that case having allowed an amend-
ment.of the affidavit.)  Thus intimating  that could
an~amendment  have. been- mide, the proceedings
conld"hiveé been helped.

iidavit for

; " Fourth Point.

The legal insufficiency of the affidavit set forth in
said Pleas; was waived by the plainiff below by his
negalecet tor appéar in the attachment proceeding and
object 46 the affictavit for that reason, and . his subse-
quent noglé(f.'(,'ti“::lp|m:ll. He having been coastrue-
tively-in the Justiee’s Conrtand: hehee hound by all
the procéedings against him, unless he took * excep-
ton to any proceeding, ov'appealed.  See cases in
vol, ll_f Scammon R._ and 2154 1'{;[,_.0_/._ Hlincis H, cited

and o the “Third Point.”

s o TFifth Point. RS ;
A-void proceeding can not be waived.  See 3d vol.
of East's 'R P, 155, Taylor ws. Phillips. 34, val.
Chitty's Practice P. 523. But the objection” to” the
affidavit, ‘set forth-in the Pleas demurred to, the
ease it bar, was waived Ly tic defendint in the at-
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taclment proceeding—(the plaintiff helow) in not ap-
pearing and objecting to the aflidavit for (the reason
assigned.  Statutes of Illinois, by, Purple. chapter 8,

section 6. Aiere ve. Brush, 3¢ vol. of Scamion R. -
P. 21. Therefore the affidavit forithe writ of attach-
ment was not void, and hence the Pleas demurred io
should have been held good, and the demurrers.overinl-
ed. Aguiu a void proceeding ¢annot be amended. Gra-
haw's Practice, . 121, and authorities there ciled.
But the affidlavit for the attachment—set forth in the
Pleas demnrred to—can be amended. 1llinois Stat-
utes, by Purple, chapier 8, section 6.  Miere vs. Brush,
3d vol. Scammon R.; 21. 'Same vol., P. 144, Frink ¢t
al vs. King.  Also 21st vol. of Hlinois R. 80, Dyer vs.
Fiint. Thercfore the affidavit, for the attachment,
wis ot void.

Cixth Poiit.
The cases cited in 3d Seammon| and (21st Illinios,

were all commenced by attachimcnt 1. the Circuit

Courz.  But the atachiment deseribed o the Pleas
dewmrred Lo, was commeneed in a Justice’s Court,
under a Statute in some respects, different from  the
Statute in velation to attachments in the Cireuit comrt.
'l‘h:u.d’ﬂi'n'-nu- isthis: That in the attachment layw
for the. Civenit conrt, it is. provided, in the cighth see-
tion thereot, that no writ of attachment shall he
quashed on aceormt of any insufliciency of the origi-
nal affidavit, &e., it the plaintiff shall cause a legal
and ~uﬁ1uun( aftidavit, &e., to be filed, or the w Fat
amendad in such thie :mul manner as tlw Court shall

“divect.. But in the attachment law reguls \ing practice

in a Justice’s Court, it is provided, b\ the sixth sce-
tion thereof, that no attachment sh: il be abated or
dismissed for want of form, &e., but that amendments
may lw made, or new aftid: u’lt‘* &c., be filed, o as to
“obviate nh_)(-ctmn\ to the same. . Thus \huwnwth at
in prn(-'-(-chn«r\ in the Justice’s, cmut that it is neces-
sary to raise “objections” for any cl(-t(‘(,t in the aflida-
vit, ®e., that the party objecting may take advantage
of any insufliciency. Whereas, these {erms “do not
appe: ar in the law o_-rul wing pr .'whco of the kind in the
Circuit court.  So that if' this Court held, as it has at

~least tlivee times, that the proceedings in the Cireuit

court in attachment were not.veid foy insutficiency in
an affidavit for the writ, certainly it'will hold, that
proceedings of this knul in Justices Court with this
difference 1 the, provisions of “the two Statutes, are
not void, but at least are only uml,tbl(- k
I\TI\ YON & STEVENS
Att’ys for Appoll mnts.
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STATE OF ILLINOIS, }“

County of Lee,

Suprems Court in and for the Third
Grand Division of the State of
Illinois, April Term, 4. D. 1861.

Jevemiah J. Rees, Appellee;
VS,
Alonzo Kinyon and Kirtland
F. Booth, Appellants. |

Briet of the Points
and anthorities of
the Appellants

. Firvst Point.

The only question presented for the consideration
of this Court is, whether the Cirenit Court erved n
holding that the attachment procecdings, described
in the Pleas demurred to, were void, in consequence
of the defective affidavit in those proceedings. If
the judgment obtained under those procecdings was
absolutely void, then trespass  wounld lie for entorciig
the saine. - 1f only woidable, then trespass wonld not
lie, and the Court erred in sustaining the demurrer.—
This proposition need not be supported by a citation
of the authorities.

Second Eoinet.

The Cowrt below erved in sustaining the demurrers
of the plaintift below to the second Plea of the said
Booth, and to the second Plea ot the said ISinyon,
and in holding that the attachment proceedings, de-
scribed in said Pleas, were absolutely woid, in-conse-
quence ol affidavit (in said Rleas«set forth,) stating
the nonresidence of the defendant in said attachmeont
nroceeding—ihe plaintift below-—upon information
and belicf. - See Illinors Statutes, by Purplz; Chapter
8, section 6. Micre, vs. Brush 3d vol: of Scammon’s
R. 21.  Same vol. P. 144, Frink et al vs. King. = 21st
vol. of Illinois R. 80, Dyer vs. Flint. = Also the case
of  Voorhees ct al vs. the Banlk of the United Statcs,
10tk wol. of Peters R. 4149.  3d vol. of Chitty’s Prac-
tice, P. 523 and authorities there cited. Graham’s
Practice, P. 121, and authorities there cited.  3d vol.
of LEast's R. 155, Taylor vs. Philips.

Third Paiant. -

The Civeuit Court errved in sustaining said  demur-
rers to siid Pleas, bLecause it was an unauthorized
usnrpation of Jadicial power in the Civenit. Conrt to
deeiare that the attiichment proceedings, or judament
under the same, was absolutely void, thus settine the
said judgment aside, and deelaring the same void in a col-
lateral proceeding, after the defendant in the attach-

“ment had waived all insufliciencies in the afidavit for

the attachment, by his omission to appece i objeet
to the aflidavit upon the arounnds ot j1s i nlulli::im;(-\:

and failare, afterwards; to appeialy, whicly ;I-}‘-(-(i(,”:“‘
itmade at any time in the progress of the - uso. cither
in the Justice’s court, or Cireuit Conrt, or even in this
Court, could have heen “obviated™ by an amendmont
of the affidavit under the siath section of the cighth
chapter of the Statules of Illinois, as compiled by Pur-
ple.  See also cases of  Micve vs. Brush, sd vol. of
Scammon’s Reports, P. 21.  Frink et al vs. Charles .
King, Adminisirvotor of George Almarode, deceased.
3d wol. of Scammon’s R. 144.  The cases of Clark vs.
Rolert:, Breese R., P. 222 and Phelps vs. Yf;ung Breesoe,
R., P. 255, were expressly. overval d in the! cases
cited in 3d Scammon as aiove. . See, also, the ease of
Dyer vs. Flint 215t vol. of Ilinois R.. P. 80. In
which last case an aftidavit, objectionable for precisely
similar grounds to those rvaised to  the affidavit se;
forth in the Pleas in the ¢as at har) was declared by

L this Courcta lie erroncons only And for such error
awasrenanded with leave to amend. Whaoreas, in the
< ¢ase of Clark vso Roberts, Breese R. 222, this Court
“declared the proceedings, unler an insuficient affida-

vit, to be absolutely void. and refused to remand the
ase. This decision was made Defore the Statutes
now in foree, allowing an amoaidiment of the o Lvit,
This Courtin that case says “the amendment of the afli-

Ldavit will not help ithe previous illegal proccedings,”

(The Justice in that case having allowed an amend-
ment of the affidavit.)  Thus intimating that ' could
an mendiment have Leen made, the proceedings
could have heen helped.

Ponrth PPoint.

_ The leoal insnfliciency of the affidavit set forth in
said Pleas, was waived by the | plaintilt beiow by his
nealect to appear in the attachment  proeeeding and
object to the affidavit tor that resson, and  his subse-
quent neglect to appeal.  He having bzen construce-
tively i the Justice’s Conrt, aud licnee hound by all
(!H‘ proceedings against him, unless he took excep-
ten to any proceeding, -or appealed.  Sce eases in 3d
vol. of Scammon R.. and 2ist vol. of liinis R., cited
and e the “Third Point.”

BE§it Eroiind. :

A void ])l'n;-{x\\(linﬁ can nol Lo llHIfU!‘(l. Ser 3d 1:0/.
of Lust’s R., P. 155, Taylor vs. Phillips. 3d wvol.
Cl;il/y's Practice P. 523. ~ But the objection to the
affilivit, set forth in-the Pleas demurred to, in the
case at bar, was waived by the defendant in the at-




tachment proceeding— (the plaintitt helow) in not ap-
pearing and objecting to the affidavit for the reason
assigned.  Statutes of Illinois, by Purple, chapler 8,
section 6. Miere vs. Brush, 3¢ wvol. of Scammon R.,
P. 21. Therefore the aftidavit for the writ of attach-
ment was not void, and hence the Pleas demurred to
should have been held good, and the demurrers overrul-
ed. Again a void proceeding ean not be amended. Gra-
haw's Practice, P. 121, and authoritics there ciled.
Buat the affidavit for the attachment—set thrth in the
Pleas demurred to—can be amended.  Illinois Stat-
wtes, by Purple, chapler 8, section 6. Miere vs. Brush,
3d vol. Scammon R., 21. Same vol.. P. 144, Frink ct
al vs: King. Also 21st vol. of Illinvis K. S0, Dyer vs.
Flint. Theretfore the affidavit, for the attachment,
was not void.

Kixth Poimst.

The cases cited in 3d Seaummon and 21st Tllinios,
were all commeneed by attachment in the  Circuat
Court. But the atthchinent deseribed in the Pleas
demurred to, was commenced in o Justice’s Court,
under a Statute in some respeets different trom  the
Statate in relation to attachments in the Cireuit court.
That difference isthis: That in the attachment law
for the Circuit court, it is provided, in the ecighth see-
tion theveof, that no writ of attachment shall be
quashed on acconmt of any insufliciency of the origi-
nal affidavit, &e., it the plaintiff’ shall ‘eause a legal
and sufficient affidavit, &e., to be filed, or the writ
amended in such time and manner as the Court shall
direct.  But in the attachment law regulating practiee
in a Justice's Court, it is provided, by the sixth sce-
tion thereat, that no attachment shall be abated or
dismissed for waut of form, &e., but that amiendments
may be made, or new afidavits, &o., be filed, so as to
“obviate objections” to the same, Thus showing that
in proceedingsin the Justice’s court, that it is neces-
sary to raise “objections™ for any detect in the aflida-
vit, &e., that the party objecting may take advantage
of any insuficiency.  Whereas, these terms do not
appear in the law regulating practice of the kind in the
Circuit court.  So that if’ this Court held, ‘us it has at
least three times, that the proceedings iu the Circuit
court in attachment were not void {or insufliciency in
an affidavit for'the writ, certainly it will hold, that
proceedings of this kind in Justices Court with this
difference in the provisions of the two Statutes, are
not void, but at least are only voidable, -

KINYON & STEVENS,
Ays for Appellants.
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STATE OF ILLINOIS, )
County of" Lee,

Supreme Court in and for the Third
Grand Division of the Slate of
Illinois, April Term, A. D. 1861.

Jeremiah J. Rees, Appellee,
VS,
Alonzo Kinyon and Kirtland
I". Booth, 'Appellants.

Brief of the Points
and authorities of
J the Appellants

First Poind.

The only question presented for the consideration
of this Court is, whether the 'Cirenit Court erred in
holding that the attachment proceedings, deseribed
in the Pleas demurred to, were void, in consequence
of the defective affidavit in those proceedings. Ir
the judgment obtained under those procecdings was
absolutely void, then trespass would lie for enforeiinge
the saine. IF only woidable, then trespass would not
lie, and the Court erred in sustaining the demurrer, —
This proposition need not be sapported by a citation
of the authorities.

Second Poirnt.

The Cowrt helow erred in sustaining (he demur
of the plaintiff below to the second Plea of the waid
Booth, and to the second Plea of the said Iinyon,
and in holding that the attachment proceedings, de-
seribed in said Pleas, were absolutely woid, in couse-
quence of affidavit (in said Pleas set forth,) stating
the nonresidence of the defendant in said attachment
nroceeding—ihe plaintift below-—upon information
and belicf. See Illinors Statutes, by Purple, Chapter
8, sestion 6. Miere vs. Brush 3d vol. of Scammon’s
R. 21. Same wol. P. 144, Frink et al vs. King. 21st
vol. of Illinois R. 80, Dyer vs. [lint.  Also the case
of Voorhees ct al vs. the Banlk of the United States,
10tk wol. of Peters R. 449. 3d wvol. of Chitty's Prac-
tice, P. 523 and authorities there cited. Graham’s
Practice, P. 121, and authorities there cited. 38d vol.
of East’s R. 155, Taylor vs. Philips.

Third Poiant, .

The Cireuit Court erred in snstaining said  dene-
revs to said Pleas, beeause it was an unauthorized
usurpation of Judicial power in the Cirenit Conrt to
dectave that the attachment proceedings, or judement
under the same, was absolutely void, thus setting the
said judgment aside, and declvimg the snme void in a col-
lateral proceeding, after the defendant in the attach-

ers

ment had waived all insufficiencies in the affidavit for
the attachment, by his omission to appeqr and object
to the aflidavit upon the grounds of itg iisufliciency

and faiinre, afterwards, (o appeal, which "\,:}i“\cli”“.‘,‘
it made at any time in the progress of the ¢ons., (fil]l:‘l'
in the Justice’s gourt, or Ciccuit Court, or cven in this
Court, conld have been < obviated” byv-an amendmont
of the affidavit under the siath section of the cighth
chapter of the Stalutes of Illinois, as compiled by P
ple.  Sec also caszs of  Micre vs. Brush, 3d wol. of
Scammon’s Reports, P. 21.  Frink ¢! al vs. Charles P.
King, Adminisirotor of George Abmarode, deccased.
3d vol. of Scammon’s R. 144.- The cases of Clark us.
RO/IC‘T’-‘-’, I}rccxc 1{. 1). 222 (l7l(] P/(I‘/]l.v vS. ]"111/)[57' /}rl'(."\'l',
R., P. 255, were expressly overvuled “in the com s
cited in 3d Seammon as above,  Sce, also, the case of
Dyer vs. Flint 215t vol. of Illinois K.. P. 80. I
which last case an aflidavit, objectionable for precisely
similar grounds to those wvaised to the affidavit sci
forth in the Pleas ine the caso at bav, was declared by
this Couwt to-he crroncons only Atidd for such error
was remanded withdeave to amend. Wheareas, in the
case of Clark v, Roberts, Breese R 222, 1his Court
declared the proceedings, un-ler an insuflicient affida-
vit, to be absolutely void, and refused to remand the
case.  This decision was made before the Statutes
now in foree, allowing an amondment of the off Livit.
This Counrtin thatcase says “the amendment of the afli-
davit will not hielp the previous illegal proceedings.”

{(The Justice in that case having allowed an amend-

ment ot the aftidavit.)  Thus intimating that could
an amendment have been made, the proceedings
cotld have been helped. J

Founrth Point. ]

The Tegal insufticiency of the aftidavit set forth in
said Pleas; was waived by the plintift below by his
neglecet to. appear in the attachment procecding and
objeet to the affidavit for that veason, and: his snbse-
quent negleet to appeal.  He having been coastrue-
tivaly in the Justice’s Conrt, aid hencee bound by all
the proceedings against-him, unless he took excep-
tiou 1o any ln'()cg(;(linf_f’ or appealed.  See cases in 3d
vol. of Scammon R., and 215! val. of IMinsis K. cited
inder the “Thivd Point.”

Ei¥ida Btoint.

\ void proceeding ean not be waived.  See 3d vol.
of East's R., P. 155, Taylor vs. Phillips.  3d wvol.
Chitty's Practice P. 523. But the objection to the
:\ﬁi:l:l\'il, set forth in-the Pleas demurred to, in the
ciase at bar, was waived Ly the defendant m the at-




tachment proceeding—(the plaintift helow) in not ap-
pearing and objecting to the affidavit for' the reason
assigned.  Statutes of Illinois, by Purple, chapter 8,
section 6. Miere vs. Brush, 3a wol. of Scawmnon R.,
P. 21. Therefore the affidavit for the writ of attach-
ment was not void, and hence the Pleas demurred to
should have been held good, and the demurrers overral-
ed. Again a void proceeding ean not be amended. 'Gra-
haw's Practice, P. 121, -and authorities there ciled.
But the affidavit for the attachment—set forth in the
Pleas demmrred to—can be ameaded.  Illinois Stat-
wtes, by Purple, chapler 8, section 6. Mierevs. Brush,
3d vol. Scammon R., 21. Same vol., P. 144, Frink et
al vs. King.  Also 21st vol. of Illinois R. 80, Dyer vs.

cFlint. > Therefore the  affidavit, for: the attachment,
was not void.

Sixth Point.

The cases cited in 3d Scammeon and 21st Illinios,
rwere all commenced by attachment in the Circit
Court. - But the atlachuinent described in the Pleas
demurred to, was commenced in a Justice’s Court,
unddr a Statute in some respeects (différent from the
Statute in relation to attachments in the Circuit court.
That difference isthis:  That in the attachment law
for the Civenil ¢ourt, it is_ provided, in the eighth see-
tion thereof, that no writ of attachment shall be
quashed on acconnt ot any insuficicncy of the origi-
nal affidavit, &e., if the plaintiff shall éause a lcgnl
and sufticient affidavit, &e., to be filed, or the writ
amended in such time and manner as the: Court shall
direct.  But in the attachment law regnlating practice
in a Justice’s Court, it is provided, by the sixth sec-
tion thereof] that no attachment shall be abated or
dismissed for want of form; &e., but that amendments
may be made, or new affidavits, &e., be filed, so as to
“obviate objections” to the same. Thus showing that
in proceedings in the Justice’s court, that it is neces-
sary to raise “objections” for any defect in the affidu-
vit, &e., that the party objecting may take advantaoe
of any insufticiency.  Whereas, these ferms o nr(’,{
appear in the law regulating practice of the kind in the
Circuit court.  So that if this Court held, as it has at
least three times, that the proceedings in the Circuir
court in attachment were not void for insufficiency in
an :l‘mtl.:l\'it 1'0\: tll_c w.ril, _certainly it will hold, that
procecdings of this kind in Justices Court with this
difference n the provisions of the two Statutes. are
not void, hut at least are only voidable, Y14,

KINYON .Xf STEVENS,
At’ys for Appellants.
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STATE OF ILLINOIS, |
County of Lee,

Supreme Court in and for the Third
Grand Division of the State of
Illinois, April Term, A. D. 1861.
wemiah J. Rees, Appellee, ) oo o o "
Jeremiah J l\tit Appellee, ) Bret aehme  Ph
Alonzo Kinyon and Kirtland | ”;);,1(. ""{I'”rf;[":':t(‘)t
F. Booth, Appellants. DS

EFirst Peind.

The only guestion presented for the consideration
of this Court is, whether the Cirenit Court erred in
holding that the attachment procecdings, described
in the Pleas demurred to, were void, in consequence
of the defective aflidavit in those proceedings. It
the judgment obtained under those procecdings was
absolutely void, then trespass wonld lie for enforeing
the same. It only woidable, then trespass would nat
lie, and the Cowrt crred in sustaining the demurrer.—
This proposition need not be supported by a citation
of the authorities.

Secoud Point.

The Cowrt below erred in sustaining the demurrers
of the plaintift’ below to the second Plea of the said
Booth, and to the second Plea of the said Iinyou,
and in holding that the attachment proceedings, de-
seribed in said Pleas, were absolutely woid, in conse-
quence of affidavit (in said Pleas sct forth,) stating
the nonresidence of the defendant in said attachment
vroceeding—the plaintift below-—wpon information
and betief. See Illinows Statutes, by Purple, Chapter
S, sestion 6. Miere vs. Brush 3d vol. of Scammon’s
R.21.  Same vol. P. 144, Frink et al vs. King. 215t
vol. of lllinois R. 80, Dyer vs. Flint.  Also the case
of Voorhees ¢t al vs. the Banlk of the United States,
10tk vol. of Peters R. 149. 3d vol. of Chitty's Prac-
tice, P. 523 and authoritics there cited. Graham’s
Practice, P. 121, and authoritics there cited.  3d wvol.
of East's R. 155, Taylor vs. Philips.

y TiEyd Paint.

The Cirenit Counrt erred in snstaining said  demui-
rervs to said Pleas; because it was an unanthorized
nswrpation of Jadicial power in the Cirenit Conrt to
deelare that the attachment procecdings, or jivlgment
under the same, was absolutely void, thus setting the
said judgment aside, and declving the snme void in a col-
lateral proceeding, after the defendant in the attach-

ment, had waived all insnficiencies in the affidavit for
the attachment, by his omission to appenr and object

, to the affidavit upon the grounds of its in wfliciency,

and failare, afterwards, (o appealy which “objection,”
ifmade atany time in the progress of the Fused either
in the Justice’s court, or Circuit Court, or even in this
Court, could have been “obviated” by an amenidmont.
of the aflidavit under the sizth section of the “cighth

‘chapter of the Stalutes of Illinois. as compiled by Pur-

ple. Sceialso cases of Miere vs. Brush, 3d vol. of
Scammon’s Reports, P. 21.  [rink ¢t al vs. Charles P.
King, Adminisirotor of George Almarode, deccased,
3d vol. of Scammon’s R. 144. The cases of Clark vs.
Roberts, Breese R., P. 222 and Phelps vs. Young Breese,
R, P. 255, were expressly overrulid in the  coms
cited in 3d Scammon as above,  Sce, also, the ease of
Dyer vs. Fiint 21st vol. of Illinois K., P. 80. In
which last ease an affidavit, objectionable for precisely
similar grounds to those raised to the aflidavit sct
forth in the Pleas inthe caso at Lar, was declared by
this Coure to be erroncons only — And {or such error
was remanded with leave to amend.  Whereas, in the
case of Clark vs. Roberts, Breese IR, 222, this Court
dechired the proceedings, un-ler an insuflicient aflida-
vit, to be absolutely woid, and refused to remand the
ease,  This deeision was made bLefore the Statutes
now in force, allowing an wmendment of the afhi Livit.
This Courtin’that ¢ase says “the amendment of the affi-
davit” will not Lielp the previous illegal proceedings.™
(The Justice in that case having allowed an amend-
ment of the afidavit.)  Thus intimating that could
an amendment have been made, the proceedings
could have been helped.

Fonmrila Poins. ;

The legal insufticiency of the aftidavit set forth in
siid Ploas, was waived Ly the plaintift below by his
neglect to appear in the attachment. proceeding and
object to the affidavit for that reason, and  his sabse-
quent negleet to appeal. . He having been construe-
tively'in the Justice’s Conrt, and hence hound by all
the proceedings against him, unless he took excep-
ticn to any proceeding, or appealed.  Sce cases in 3d
vol. of Scammon L., and 21st vol. of Illincis R., cited
under the *Third Point,” .

FEfia Poiat.
r ¢an not be waived.  See 3d vol.

of Eusts R., P. 155, Taylor vs. Phillips. 3d wvol.
('/'i”!/‘f Practice P. 523. But the nlujwlion to the
affidavit, set forth in the Pleas dennured to, in the
case'at bar, was waived Ly the defendant in the at-

A\ void proceedin:




tachment proceeding—(the plaintiff below) in not ap-
pearing and objecting to the affidavit for the reason
assioned.  Statutes of Illinois, by Purple, chapter 8,
section 6.  Miere vs. Brush) 3a wol. of Scammon R.,
P. 21. Therefore the affidavit for the writ of attach-
ment was not void, and hence the Pleas demurrdd to
should have been held good, and the demurrers overrul-
ed. Again a void proceeding can not be emended. Gra-
haw's Practice, P. 121, and authorities there cited.
But the affidavit for the attachment—sct forth in the
Pleas demmved to—can be amended.  Illinois Stat- .
utes, by Purple, chapter 8, section 6. Miere vs. Brush,
3d vol. Scammon R., 21. . Samne vol., P. 144, Frink et
al vs. King, Also 21st vol. of Illinois R. 80, Dyer vs.
Flint. Therefore the aflidavit, for the attachment,
was not void.

Sixih Peisnt,

The cases cited in 3d Seammon and 21st Illinios,
were all commenced by attachment in the Circuit
Court.  But the attachment descerived o the Pleas
demurred to, was commenced in a Justice's Court,
under a Statute in some respects different from  the
Statute in velation to attachments in the Circuit conrt.
That difference isthis: That in the attachment law
for the Circuit court, it is .provided, in the cighth sec-
tion theveof; that no writ of attachment shall be
quashed on accoant of any insufliciency of the origi-
nal affidavit, &e., if the plaintift shall cause a legal
and sufficient affidavit, &e., to be filed, or the writ
amended insueh time and manner as the Court shall
direct.  But in the attachment law regunlating practioe
in a Justice’s Court, it is provided, Ly the sixth sec-
tion thereof, that no attachment shall be abated or
dismissed for want of form, &e., but that amendments
may be made, or new aftidavits, &e., be filed, so as to
“obviate objections” to the same.  Thus showing that
in proceedings in the Justice’s court, that it is neces-
sary to raise “objections” for any defect in the aflida-
vit, &e., thitt the party objecting may take advantage
of any insufficiency. - Whereas, these terms do not
appéar in the law regulating practice of the kind in the
Cirenit court.  So that if' this Court held, as it has ot
least three times, that the ‘proceedings in the Circuit

. court in attachment were not zoid for insufliciency in
an afidavit for the writ, certainly it will hold, that
procecedings of this kind in Justices Court with this
difference n thie provisions of the two Statutes, are
not void, but at least are only voidable.

KINYON & STEVENS,
Att’ys for Appellants.
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and authorities of
the Appellants

. { Iirst Point, :
The only question presented for the consideration

of this Court is, whether the Cirenit: Court errved in -

holding that the attachment proceedings, deseribed
in the Pleas demurred to, were void, in consequence

of the defective aflidavit _in thoge: proceedings. It .

the judgment obtained under those procecdings was
absolutely void, then trespass . would Jie for enforcine
the same. It only voidable, then. trespass wonld  not
lie, and the Court.erred in sustaining the demurrer.—
This proposition need pot be sapported by a citation
of the-authorities. :

Second Point. :

The Court bielow erred’in sustaining " the demurrers

of the-plaintift: helow té the'seeond Plea of thie said
Booth, and (o tlie' second Plea of the said IGinyaon,
and in holding that'the attachiment proceedings,” de-
seribed in said Pleas; were absolutely  void, in conse-

guence of afidavit (in said Pleas set forth,)’ stating” i
¢ s SR ee ST T ) L) U |
the stonvesidence of the' deféndant in Said attachment,

proceeding—the plaintift below-—=upon ‘information
and belief. See I[linoz,cA S(lgt'z.u_cs,,\.by.l’urplc_ Chapter
8, section 6. Micre - vs. Brush 3dval. :of Scammon’s
R. 21, Samewol. .P. 144, Frink.¢tial vs. King. . 2lst
vol. of Illinois R. 80, Dyer vs. Flint.; - Also the case

of Voorhees et al vs. the Bank of :ithe, United . States,

10th wol. of Pelers R. 449. 3d vol, of. Chitty's . Prac- |

tice, P. 523 aud aylhorities there cited. . Graham’s,

Practice, P.121, and authorities: there. oited. . 3d vol. .

of East’s B. 155, Taylor vs. Philips. ' . b3y
. : i _’

Tiird Poing,

The Circuit Court erred in sustaiiting said deiu-

rers to said I)]L‘:l\'. 1)('0:1[150 ]t s an "“;““h(n'izc(l
usurpation ol Judicial. power in” the Givenit . Court 0%
deciare that the attachment pljm-;_-m]ii)'rrs, x)rju}lurmunt
under the same, was nh_snlut_oly void, Thus sé((i:g the

ment had waived all insufficiencies in the affidavit for
the attachment, by his omission to appear and object
to the affidavit apon the grounds of jis i-r;uﬂicim}cv,
and failure, afterwards, to appeal, which “.ulni(*clinlll,"
if made at any time in the progress of the cause. either
in the Justi¢e’s court, or Circuit Court, or ecven in this
Court, could have been “obviated” by an‘amendment
of the affidavit under the sizth section of the eighth
chapter of the Statutes of Illinois, as compiled by Pur-
ple. Sec also cases of Miere vs. Brush, 3d “ol, of
Scammon’s Reports, P. 21.  Frink et al vs. Chailes P.
King, Administrotor of George Almarode, deceased,
3d vol. of Scammon’s R:144; “The cases of Clark vs.
Roberts,” Breese R., P. 222 and Phelps vs. Young Breese,
Ry P. 255, were expressly overraled in the ey
cited in 3d Seammon as above.© Sce, aiso, the case of
Dyer vs.. Flint 21st vol. of 'Illinois K., P. 0. In
which last case i aftidavit, objectionable for precisely
similar “grounds' to those raised to_the aflidavit set
forthein the Pleasin the case at bar) was declared by
this ‘Courtto be-evroneous” only  And for such error

was remanded with leave to amend.  Whereas, in the

case-of Claik vs. Robelts; Bréese R. 222, " this' Coury
declared the proceedings, under an insuffieient affida-
vit, to be absolulely woid, and refused to remand the
case. " This,decision \\'(1: ‘made Dbefore’ the. Statutes
now.in furce, allowing an wumendment of -the aifi Lavit.
Thi¥ Conrgin that case says “the amendment of the affi- .
davit Wwill not hielp the previous illegal proceedings.”
(The Justice in that case having allowed an amend-
ment of the affidavit.)  Thus intimating that- could
an | imendutent have ‘been wmade, the proceedings |

could 'haveé been helped. ©

et T Rourih Point. 2
w+ The legal insufficiéuey of the affidavit set forth i
said ‘Pleas; was waivel Ly the plaintft below.by his
neglect to appieny in thé” attachment. proceeding and
objevt to the :|ﬂi?l':|\_'-‘ll\‘.fu‘l-? that reason, and “hiy subse-
quent |'|i'gltsct'-'-ie)f-hp]-i(':ll.' He having been -construe-
tively in*tlie:Justice’s Conrt, and hence hound by all
the proceedings:igainst him, wiless he took, excep-
tion (o any proceeding. or appdéaled. * See eases in 8d
vol. of Scammon R., and 21st vol. of dllinvis R., cited
undor ‘(]10 “Third Point;™ 3G 8 T Gadt)

1

7

Vo M - Fifth BPoint. :

A woid !)mcu(*ding can not he waived. - Seé 3d vol.
of Eust’s R., R.. 155, Taylor vs. Phillips.. 3d vadl..
Chity's Practice P. 523. ~ But” the objection to ‘the

said judgment aside, and deelavmg the sine voidin a.colt.
lateral proceeding, aftey the: defendant _in the aftach-.

aftidivit, set forth in the: Pleas” denmurred to, in the
case-at-bar, was waivéd* by thet deténdant i~ thé at-




tachment procoeding—(the plaintift’ helow) in not ap-
pearing and objecting to the affidavit for the reason
assicued.  Statutes of Illinois, by Purple, chapter 8,
section 6. Micre vs. Brush, 3¢ vol. of Scammen £.
P. 21. Theretore the afidavit for the writ of attaeh-
ment was not void, and hence the Pleas demurred 1o
‘9[{/ should have been held gnod; and the demiirers overiul
%E ed. Agnin a void proceeding ean nat e amended. Gra-
/?0\1 o haw's I’ra(‘liuc: 1". 121, and - authoritics /./ICTL'.!:I'/:‘I].
47 Bat the affidavit for the attiehment—set forth in the
C/ﬂ/ 2 Pleas demarred to—can be amended.  Illinois Stai-
= wtes, by Puvple, chapter 8, section 6. Miere vs. Brush,
0%0? ad val Scammon R.,21. Samevol., P. 144, Frink ct
’ al vs. King. = Also 21st vol. of: Illinois L. 80, Dyer ws.
Flint.  Therelore the afieddvit, for (he attachment,

wis not void.

Sixth Poiat. .
© The cases cited in 34 Seammon and . 21st - THinios,
wore all commenced by attachment. i the | Circual
Court.  Bui the ataciiuent deseribed in the Pleas
demurred to, was commenced ina Justice’'s Court,
under a Statute in some respeets different - from the
Statute in relation to attachments in the Gireuit.court.
That différencee isthis: That- in the attachment law
for the Civenit court, itis provided, i e cighth see-
tion thercofl . that no writ of attachment shall bhe
quashed on aceomt of any insuflicicney. of the origi-
nal aflidavit, &e., it the plaintitt shall | cause a legal
and snfficient affidavit, &e.,to be filedy or the writ
anrendad insuch tme ad manner as the Court shall
direct.” But in the attachment Iaw regulating practies
in a Justice's Court, it is provided, by the sixth we-
tion thereof, that no attachment shall be abated or
dismissed for want of form, &e., butthat imendments
“may be made, or new affidavits, &e.obe filed, so asito
“obyinte nhjvrt,inns” to the saine. . "Phus showing that
i proesedings in the Justiee’s court, that it is necps-
sary 16 paise “objections™ for any defect in the affida:
vit, &, that the: party objecting may take advantage
of any insufficieney. © Wherans, ahiose ~terms - do “not
appear in the law veculating practice of the kind in the
Cirenit court.  So' that it this Court.held, as it-has ut
least three times, that thepréceadings- fnihie Cirenit
court in attachment were not veid for insuffieiencey in
an affidavit for the writ, cevtainly it will hold, that
procecdings of this kind in Justices Court with this
difference in the provisions of  the Lo Statutes, are
not void, but at least ave only voidable, 36
KINYON & STEVENS,
AWys i Appellants.
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STATE OF ILLINOIS, %qe
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“and authoritiés of
the Appellants

First Poimt,

The only question presented for the- consideration
of this Court is, whether the Cirenit Court erved-in
holding that the ‘attachment proceedings, desciibed
in the Pleas demurred to, were void, in consequence
of the defective affidavit in those proceedings. - If
the judgment obtained under thase procecdings was
absolutely void, then trespass wonld lie for  enforcine.

the same,  If only woidable, then trespass would not -,
lie, and- the Court-erred in sustaining the demurrer.— -

This proposition need not be supported by a citation
of the_authorities. :

© 7 Sécond Point,  C '
The €ourt below erred i

Booth, and’ (o the second Plea of the said Kinyon,

and in holding that-the attacliment procecdings, de-”

seribed i said Pleas, were absolutely * void, in conse-
quence of nftidavit” (in" said Pleas set fm"lh,) statinge
themonresidence of the defendint in said attachment
proceeding—the plaintiff  below-—upon 'information
and belief.  See Illinows Statutes, by-Purple, Chapter
8, section 6. Misre vs. Brush 3d wol. of Scammon’s
R. 21.  Same wol. P. 144, Frink et;a] vs. King. . 21st
vol. of [llinois R.'80, Dyer vs. Flint. _Also the case

of V_uq'z‘l{écs ctal vs. the Bank.of \the United ; States,.
lOt/L_.q:t{l.’Jn_/_". Peters R. 449. 3d vol. of Chitty's Prac-
tice, P. 223 and authorities there cited. - Graham's.

of Eas’s R. 155, Taylor vs. Philips.

Practicé,"P. 121, and authorities there cited.  3d vol.. .

T hivd Poiigag.

The Circuit Couit erred in sustaining said  deimues

rers to said Pleas, because it was.an unauthovized

usarpation ol Judicial power in the Civenit Conrt.to.

declire that the attachment proceedings, or judgment
under the same, was. :1hsnlulcly void, thus sétting the

said judgment aside, and declarmg the same poid in acolss -
lateral proceeding, after the defendant in the attach-. . -

¢ in sustaining the demurrers -
of the plaintift below to the'second Plea of tho Naid

".ment had waived all insufficiencies in the affidavit for

the attachment, by’ his omission to appear and object
to the aflidavit-upon the grounds of its in sufliciency,
and failure, afterwards, to appeal, which “objection,”
if made atany time in the progress of the r-:lu..\“c, cither
in the Justice’s court, or Circuit Cowrt, or even in this
Court, could have been “obviated” by an amendment
of the affidavit under the sizth section. of the- cighth

.chapter of the Statutes of Illinois, as compiled by Pur-

ple. See also cases of  Miere vs." Brush, 3d vol: of
Scammon’s Reports, P. 21. Frinlk et al vs. Charles P,
King, Administrotor of George Almarode, deceased.
3d vol. of Scammon’s R:-144. The cases of Clark vs.
Roberts, Dreese R., P. 222 and Phelps vs. Young Breese,.
R Pi 255, were “expressly overraled in the easis
cited in Sd' Seammion as above.  See, also, the case of
Dyer vs. Fiint 21st vol. of Ilinois K., P. 80. n
which last case an affidavit, objectionable for precisely
similar- grounds to those raised to -the affidavit, sct
forth in thé Pleas in the cas» at bary was deelared by
this Couti to Le erroneons-only  And for.such error
was remanded with-leave to amend.  Whereas, in the
case of Clark vs.” Roberts; Breese R. 222, this Conrt
declared the proccedings, under an insufficient affida-
wit, to be absolutely void, and refused to 1emand the
ease. This.decision was made before -the - Statutes-
now in force, allowing an amendiment of, the affilavig., -
This Courtin that ¢ase says “tlic amendment of the afti-
davit will not lelp the pievious illegal proceedings.”
(The Justice in that-ease having - allowed an amend-
ment of the affidavit.)”  Thus intinating. that -could-

an - amendment . have been - made, the proceedings

could'hitve héen helped,

: ¥ ~Fourih Peint. ; ;
The Tegal insufficiency of the aflidavit set forth in
said Pleas, was waived by the plaintiff below by his
negleet to appear in the” attachment. proeeeding-and
objeir o the affidavit for that reasen, and “his subse-
quent noglv'cf’t<»'1|];i)(\:1|. He having been construe-
tively-in the:Justice’s Gourt, and hence hound by il
the proceedings-against hiln, ‘upless he took, exeep-
ton (o any proceeding; or.appealed.. Sed cases in"3d
0ol of Scammon R., and 21st.col. of Ilinois R., cited
‘““lé‘l‘.thul “Thivd Pointi” " 8. S RN

i . Fifth Poini. e
A\ eoid proceeding can not be waived:  See 3d vol.
of Last's R, P. 155, Taylor vs. Phillips.” 3d .vol.
Chiny's Practice P. 523. “But the objection” to the

Affidavit, set forth in the, Pleas demuired to, in- the

easent' har, was waived Uy the defendant’ m the at-




tichment procceding—(the plaintift lielgw) in not ap-
pearing and objecting to the affidavit for the reasen
assigiied.  Statutes of Illinois, by Purple, chapter 3,
section 6.  Micre vs. Brush, 3¢ vol. of 'Scammon L.,
P 21, Therefore the affidavit for the writ of attach-
y o ocaienit was not void, and henge the Pleas demurred 1o
S""’(o?dwv(, should have been hield good, and the demurters overrul-
ed. Again a‘void proceeding ean not be amended. Gia-
KJOﬁ,t}Z/?(j haw's] Practice,” P. 1::1,'(11111 'auihm ities l/tc'rlc r-'!«"
But the affidavit {or the attachment—sit forth in the
Z/”MM“/Z Pleas'demurred to—can be amended. . Nlinois Siat-
3 07 “utes, by Purple, chapter 8, scction 6. Miere vs. Brush,
3d vol. Scammon 'R.,'21. Same vol., P. 144, 'rink et
al vs. King. ~HAlso 21st vol. of' 1llinois R. 80, Dyer ws.
(Fiht,  Thereforeithe affidavit, for” the attachment,

was not void.

et epxth Point,

The cases cited'in 3d Seammon and  21st - THinios,
werd all eoihmenced ln) .lftuhnwnt in the | Circuit
Court. HBut Luc .m.mhnvm descnibed inihie Pleas
demutted tog wax! commenced’ ina Justice’'s Court,

‘under - Statute in some n-xpwl\.(hﬂvu-nl from the
Statutd iif pelation to ichnents in the: Cirenit eourt.
“That differencd isthis:  That in the sittachment law
forthe Civeuil court, it is plmulm‘l, in the cighth sec-
- tion theieol] “the it no writ of  attachment ~J| Ul be
Cqu aslied o 10! it ot any, insufficienc v of the.origi-
nal affitlavit, &éz if the pl: intiff sh all | eanse llogql
P tad ~nﬁuwnl affidavit, &c., to ‘be filed, oF the writ
amended in sueh time and manner as llw Court shall
direct. * But in thé att: \Lhmmit law regulating practice
in 4 Justice’s Corrt, 1t is pr oV, by the “sixth see-
tion-théreat] that? hn atthchment \h.l” be abated or
“dismissed for £ wt ot form; & but thy 1 .u'wn(]m(-nls
maty bé-made, o new ‘aftiday its, &v be filed, 80 a8 1o.
“obvidte ul-;c(lmnk” to the same: Thiis” showi ing that
in ]nuc“mhn'f\ in the Justice’s court, that it is neces-
Sary to raise “oljections” for any detect in the affida-
vit, &('.', that the- party objecting’ in 1y take advantage
of arry insufticiency. \thn-u these “terms  de not
.\pp(-.u in the law 1.(-0'1\1 iting practice of the kind in the
Cireunit vourt,  So' that I this Cow't h Id, as it has at
least three timds, ﬂnt the. lil()(‘t'('lhll“‘\ in the Cirenit
court in att: u‘hnwnL wer ¢ ot void (m nhuﬂxmcnm n
an affidavit for the writ, (cll.m;ly it will hold, that
procecdings of this knnl in J)l\llu’s Cnm( \\uh this
differéniée in thé provisions Of " the two Statutes, are
not \1»1(1 but .\l lt-.l\L are ()]ll\ \Uhlll)l(' ¥ <
I\I\\()\ & STEVENS,
Awe ys lor .\]blu‘“.lll!.\'.




STATE OF ILLINOIS, SUPREME COURT.
THIRD GRAND DIVISION.
APRIL TERM, 1861.

JEREMIAIL J. RELS.
8.
KIRTLAND F. BOOTH, ALONZO KINYOXN,
AND ORANGE D. REED.

ABSTRACT O THE RECORD.

This was an action of Trespass commenced against the de-
fendants below, by summons returnable at the November Term,
A. D. 1859, of the Lee County Circuit Court.

The summons was issued in due form of law October 29th
1859, and filed December 12th 1860, having been duly served
on all of the defendants below.

The Declaration in Trespass to personal property in the
usual form was filed November 15th A. D. 1859.

To the said Declaration the said Booth one of the defend-
ants below filed two pleas on the 17th day of February, A. D.
1860. '

First, Not Guilty. Second, a special plea of justification
as to part of the articles in the said Declaration mentioned,
in as much, as on the 8th day of March A. D. 1859, before
the commission of the supposed trespasses he was a justice of
the Peace duly elected and qualified in and for the County of
Lee and State of Illinois, that on the said 8th day of March
A. D. 1859, one Alonzo Kinyon applied to him as such Jus-
tice of the Peace for a writof attachment against the personal
effects of the Plaintiff below, under the name and style of J.
G- Rees, and on such his application made and filed with him,
said DBooth as such Justice of the Peace, his affidavit in
words and figures following to-wit ;

STA%‘E ()F ILLINOIS, } ., g Afidavit
ounTY OF LEE,

The oath and complaint of Alonzo Kinyon taken before K.
T. Booth a Justice of the Peace of said County doth depose
and say that J. G- Rees is justly indebted to Alonzo Kinyon
in the sum of $45,25-100 dollars and that the said J. G.
TRees is not a resident of this State as this affiant has been in-
formed and believes, and ask that an attachment may issue
agaiust the personal effects of said J. G. Rees.

Subseribed and sworn to before me this 8th day of March
1859. A. KINYON, [Seal].

K. F. BOOTH, [Scal].

That the said Alonzo Kinyon then and there gave a good
and sufficient attachment bond as is by law required and that
the said defendant Booth then and there having jurisdiction
issued as he was by law required a writ of attachment against
the said Rees, which said writ was delivered to one Orange
D. Reed a constable in and for said County of Lee and the
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same was afterwards to-wit ; on the 9th day of March A. D.
1859, returned by said constable with the tollowuuruulm~um~ut~
thercon to to-wit: March 9th 1859, By virtue of the within, T
have this day levied on the following property: 6 chairs, one
barrel and contents, one bcdstead one bag of Dbags, one
lounge, one stand, two baskets of dishes, 10\11 comtorts, one
straw Mattrass, one cotton Mattrass, onedozen pillows, more

or less, one (,loc]\, one trunk and contents, one looking glass.

O. D. REED, Constable.

That said goods and chattels levied upon were the same
therein before described as part and parcel of the goods and
chattels described in said declaration that afterwards to-wit: on
the 22d day of March A. D. 1859, such proceedings were had
before the said defendant Booth, as Justice of the Peace afore-
said, as that a judgment was rendered in favor of said Alonzo
Kinyon, and against said plaintiff' below for the sum of $45,
25-100 and costs of suit, that thereupon in conformity with
the statute in such case made and provided, said Booth as Jus-
tice aforesaid issued an order of sale of said goods and chat-
tels so attached as aforesaid, to satisty said judgment. That
said order of sale was delivered to said constable and was
duly returned executed, that all of which proceeding were tho
same trespass complained of by the plaintiff below against
said Booth, concluding with a verification.

Pleas of Alonzo Kinyon one of the defendants ,below to
said declaration.

First—Plea of Not Guilty.

Second—Plea of justification, that on the 8th day of March
A. D. 1859, the plaintiff below was owing aud indebted to
him the sum of $45,25-100 on a promissory note ; that on the
8th day of March A. D. 1859, he filed his aftidavit with one
Kirtland F. Booth a Justice of the Peace in and for the
County of Lee and State of Illinois, setting forth the same
haec verba and the same as in said Booth’s second plea
that on said eighth day of March A. D. 1859, on the issuing
of the writ, he filed his bond as required by law.

That on the said eighth day of March A. D. 1859, the said
Justice of the Peace issued a writ of attachment in words:and
figures following to-wit:

ArracumMeENT WRIT.

STATE OF ILLINOIS,
Lee Counry,

The people of the State of Illinois to any constable of said
County greeting: Whereas, Alonzo Kinyon has on this day
filed an affidavit before K. F. Booth, a Justice of the Peace of
the said county, that J. G. Rees is justly indebted to Alonzo
Kinyon in the sum of $45,25-100 dollars and that said J. G,
Rees is not a resident of this State as this affiant is informed
and believes, and the said Alonzo Kinyon having given bond
and security according to law, we therefore command you,
that you attach so much of the personal effects of the said J.
G. Rees to be found in your county, of value sufficient to sat-
isfy the said debtand costs, and such property by you attached.
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you are to secure or so to provide that the same may be liable
to further action therein before the undersigned Justice of the
Peace, and in case that personal property of value sufficient
cannot be found you will summon all persons that the plaintiff
or his agent may direct to appear before me at my office in
Amboy, on the 12th day of March 1859, at 1 o’clock P. M. to
answer what may be objected against him or them as gar-
nishees and then have you this writ with what you have done
thereon.

Given under my hand and seal this 8th day of March 1859.

K. F. BOOTII, J. P. [Seal].

And delivered said writ on said 8th day of March to one
Orange D. Reed, an acting constable in and for the County of
Lee and State of Illinois; that on the 9th day of March A.
D. 1859, said constable by virtue of said writ of attachment
seized and took possession of the said goods and chattels be-
longing to the plaintiff below, and described in the introdue-
tory part of said plea, and made due return of said writ on
the 9th day of March A. D. 1859, with an endorsment there-
on of his doings tliereon to said Justice of the Peace. That
afterwards having advertised as required by law for service on
the 22d day of March A. D. 1859, such further proceedings
were had before the said justice as that a judgment was ren-
dered in favor of the said Alonzo Kinyon and against™ the
plaintiff below for the sum of $£5,25-100 and three dollars
and fifty cents costs. That on the 23d day of March A. D.
1859, the said Justice of the Peace issued a special execution

or order of sale in words and fignres to-wit :

STATE OF ILLINOIS, [
Lee Counry,

The people of the State ot‘ Illinois to any constable of said
county greeting: Whereas heretofore to-wit: on the 8th day
of March A. D. 1859, Alonzo Kinyon sued out before the
undersigned a Justice of the Peace, in and for said county,
an attachment against J. G. Rees and caused said attachment
to be levied on Six chairs, one barrel and contents, one
bedstead, one bag of bags, one lounge, one stand, two baskets
of dishes, four comforts, one straw mattrass, one cotton mat-
trass, one dozen pillows more or less, one clock, one trunk
and contents, one looking-glass, as the property of said J. G.
Rees, and whereas afterwards to wit: on the 22d day of
March 1859, such farther proceedings were had before said
Justice as that a judgment was rendered in favor of said
Alonzo Kinyon and against J. G. Rees, for the sum of $45;25-
100 dollars in a plea of assumpsit, besides costs of suit, which
are endorsed thereon and taxed at three dollars and fifty cents
and the property attached ordered to be sold for the satisfac-
tion of said judgment and costs. You are hereby command-
ed that pursuant to said judgment and in conformity with the
statute in such case made and provided you proceed without
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delay to make sale of said property attached anl mike said
debt and costs and make duz returns of your doings hereon.

Given under my hand and seal this 23d day of March 1859.

K. I'. BOOTH, [Seal].
Justice of the Peace.

And delivered said execution to said constable Reed, by
virtue of which said execution said constable Reed after hav-
ing advertised said goods and chattels as by law required pro-
ceeded to sell the same at public vendue for the purposé of
satisfying said execution &c., concluding with a verificaticn,
The defendant below, Orange D. Reed, filed his pleas to said
declaration but as plaintift below entered a nolle prosequi as
to him no abstract of the same is here presented.

To the said second plea of the said defendant below, Alonzo
Kinyon, the said plaintiff’ below filed a general demurrer on
the 8th day of May A. D. 1860.

To the said second plea of the said defendant below Iirt
land I*. Booth the said plaintift below filed also a general de-
murrer on the 8th day of May A. 1. 1860.

The said demurrers to said 2d pleas of said Booth and
said Kinyon were by the said court sustained and the said de-
fendants stood by their said pleas.

At the November Term A. D. 1860, issue being joined on
said pleas of Not Guilty of said Booth and said Kinyon, said
cause was tried before a jury, who rendered a verdict in favor
of said plaintiff below and against the said defendants below,
said Booth and said Kinyon, for the'sum of $200, damages.

Said defendants below Booth and Kinyon thereupon upon
the coming in of said verdict, moved the court in arrest of
judgment and for a new trial which said motions were by the
said conrt overruled, to which ruling of the said court the
said defendants below by their counsel objected.

The said court thereupon rendered judgment in favor of the
plaintiff below and against the said defendants below said

Jooth and Kinyon for the sum of $200, and costs. From
which said judgment said defendants below Booth and Kin-
yon pray an appeal, which is allowed.

Said defendants perfected their said appeal by filing their
bond within the time, for the amount and with the security re-
quired by the said court.

Afterwards, to wit: on the 1st Tuesday after the third Mon
day in April in the year of our Lord One Thousand Eight
hundred and Sixty-one, at this same Term before the judges of
the Supreme Court of the State of Illinois come the said Xirt-
land I. Booth and Alonzo Kinyon appellants by Kinyon &
Stevens, their attorneys, and say that in the record and pro-
ceedings aforesaid and also in rendering the judgment afore-
said there is manifest error in this to-wit: that the said court
sustained the said demurrer to the said 2d plea of the said
Booth and the demurrer to the said 2d plea of the said Kin-




'

yon, Whereas the said demuriers ought o have boen o,
ruled.

There is also error in this to-wit: that by the reeord o
said it appears that the judgment ajoresaid in form 2o ¢ “d,
was given for the said Jereminh J. Rees, az ‘nst the said
Kirtland . Booth and Alonzo Kinyon, wheress by the law
of the land the said judgment ought to have been given for
the said Kirtland F. Booth and Alonzo Kinyon and & jains.
the said Jeremiah J. Rees; and the said Kiiiil.nd F. Bootls
and Alonzo Kinyon pray that the judgment aforesaid for the
errors aforesaid, and other errors in the record and procsed-
ings aforesaid, may be reversed, annulled and altogether held
for nothing, and that they may be restored to all things which
they have lost by oceasion of such judgment &e.

KINYON & STEVENS,
Attorneys for appellants.
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