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WILLIAM B. OGDEN aund
CHARLES BUTLER,
vs. Appeal from Superior Court of Chicago.
CARLOS HAVEN and
ISAAC M. GROVER.

The Bill in this case was filed on the 23rd day of January, 1856.

Tt sets forth that on or about the 6th day of May, 1836, one Simon Z.
Haven purchased of the United States, for the consideration ol one
dollar and twenty-five cents per acre, Section 10, of Township 39 north.
Range 12 cast of the third principal meridian, and the south half of
Section 3, of the same Township and Range, in Coémk “Bounty, llinois,
and received from the United States a proper certificate of purchase :
and that afterwards, on or about the 16th day of December, 1830, said
Simon Z. Haven, in consideration of the sum of $2,880, sold to one
Jeremiah Tooley, one undivided half of said lands, and then .conveyed
the same in fee to said Tooley by deed of general warrantee, duly exe-
cuted and delivered by said Haven to said Tooley, which said deed was
lost, and after the most diligent search could not be found, and that a
copy of the same could not he given. And that afterwards, on the fivst
day of February, 1838, said Tooley made his certain indenture of mort-
gage, of that date, to said Simon Z. Haven, to secure to him the payment of
two hundred and uinety dollars, in three equal annual payments, to be
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him, caused a suitin attachment to be instituted in the Circuit Court of
said Cook county, in favor of said Butler as plaintiff, and against said
Simon Z. Haven, as defendant, and professing to act as the attorney in

fact of said Charles Butler, on the said 11th of October, filed his (said

Ogden’s) affidavit in the office of the clerk of said court, therein setting
forth that said Simon Z. Haven was indebted to said Charles Butler in
the sum of $4.540, being the amount then claimed to be due from said
Haven to said Butler on certain articles of agreement, dated April 28,
1886, by which said articles of agreement said Butler covenanted to sell
to said Haven, Lots No. 5 and 6, in Block No. 17, Kinzie’s Addition to
Chicago, and wherein, as is set forth in said affidavit, said Haven agreed
10 pay said Butler therefor, the sum of $1,700 on the 28th day of April,
1837, and the further sum of $1,700 on the 28th day of April, 1838,
with interest on the whole from the date of said agreement, at ten per
cent., and in which affidavit it was alleged that said two payments had
not been made by said Haven, and that, together with the interest, there
was due thereon the sum of $4,540 ; and thereupon, said Ogden filed a
certain attachment bond in said -office, and caused a writ of attachment
to be issued in favor of said Butler and against the estato of said Simon
7. Haven, who was the defendant therein, which said writ bore date the
18th day of October,1839,and was then and there, by said Ogden, deliv-
ered to the sherift of said Cook county, to execute, and was afterwards
returned by said sheriff, to said clerk’s office, with the following
cndorsement made thereon by said sheriff: ¢ Executed by attaching the
following described property of Simon Z. Haven, Oct. 80th, 1839, 26
feet of the west 3 of west side of Lot 1, Block 24, School Section Addi-
tion to Chicago: also the 19-24 parts undivided of Section 10, and the
south half of Section 8, Township 89 north, Range 12 east of the third
principal meridian ;* which said levy was made by said sheriff at the
instance of said Ogden and by his direction, and afterwards, by the
procurement of said Ogden, there having been publication in said
cause, on the 31st day of March, 1840, a declaration was filed therein,
counting upon said articles of agreement mentioned in the affidavit of
said Ogden hereinbefore referred to, as the sole and only cause of action
in said attachment suit, and that afterwards, on the Tth day of May, 1841,
judgment was rendered against said defendant who had never been served
with process nor entered his appearance in the same, in favor of said
Butler, for the sum of §5,109.45 and costs of suit, and for a special
execution against the lands attached in said suit, embracing therein the
whole of the land now claimed by said complainants, as aforesaid. Copies
of which proceedings and those subsequent thereto, are filed with said
bill and made a part thercof, marked Exhibit D.

That afterwards, on the 28th day of June, 1841, said Ogden fraudu-
lently caused execution to be issued upon the said judgment, directed to
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the sheriff of Cuok county to execute, and delivered the same to said
sheriff, with directions to execute the same on the said lands claimed by
the orators, and the other lands attached as aforesaid ; and afterwards
the said Ogden procured himself to be appointed one of the appraisers,
required by law to appraise and value a part of said lands attached, to
wit, the said undivided 19-24, before sale thercof should be made by the
sheriff, and did act as one of the appraisers in making said appraisement,
as will more fully appear by the sheriff’s return on said execution, and
the certificate of said appraisement, under the hand of said Ogden,
attached thereto; and afterwards, to wit, on the 22nd day of July, A. D.
1841, said Ogden procured the sheriff, without advertisement, to make
sale, under said execution, of the lands last aforesaid, and at the sale
thereof procurcd one Henry Smith, a man then without means and in
the said Ogden’s employment, and who also had notice of said deed from
said Haven to said Tooley, to bid off said lands in the name of said
Smith, but in reality for the use and benefit of said Ogden, to whom,
immediately thereafter, the certificate to said Smith, by the sheriff, was
assigned by said Smith, without any consideration whatever; and that
afterwards, to wit, on the 17th day of February, 1843, said Ogden
procured the sheriff to execute and deliver to him, the said Ogden, a
sheriff’s deed for the premises last aforesaid; and afterwards, to wit, on
the 17th day of June, 1845, caused said deed to be recorded in the
Recorder’s office of said Cook county; a copy of which said deed, to-
gether with the certificates of acknowledgment and record thereon, is
filed with and made a part of said bill, marked Exhibit E.

That said Tooley, being entirely ignorant of said attachment suit, and
said Ogden, wishing to prevent any redemption from being made from the
sheriff’s sale aforesaid, and fraudulently to acquire a pretended title to
said lands in himself, without the knowledge of the said Butler, in a
concealed and secret manner, and undiscovered by the real owners of the
same until consummated, after the sale thereof by the sheriff, as afore-
said, and before one year had expired from the time of said sale, and
whilst said Ogden held the certificate of purchase thereof, given by said
sheriff' as aforesaid, to wit, on the 22nd of September, 1841, in considera-
tion of the assignment of said mortgage from said Tooley to said Haven
to him, the said Ogden, and of a deed of three lots in the School Section
of Chicago, then made by Haven to said Ogden, at his request, and that
the lots aforesaid, purchased by said Haven of said Butler, should be
retained by said Butler, and forfeited to him as in said agreement sued
on in said attachment suit had been provided, agreed with said Haven
that said agreement sued on, and all matters growing out of it, should
be discharged, considered as paid and at an end, which said agreement
was signed by said Ogden, written at the foot of the duplicate of said
articles of agreement sued on, and delivered to said Haven, and is in the
words and figures following, to wit:
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«Tp consideration of an assignment of a mortgage of Tooley, and of
a deed of 8 lots in School Section, Chicago, made to me this day, it is
agreed that this agrecment above written, between Chas. Butler and
S. 7. Haven, is declared paid and at an end, the lots being retained by
said Butler.

Sept. 22d, 1841. W. B. OGDEN,

for C. Butler.”
A copy of which articles of agreement and the last aforesaid agréement
is attached to the bill and made a part thereof, and marked Exhibit Q.

That said settlement was, by said Haven, intended to be, and really
was, as by the statements of said Ogden said Haven had been induced
to believe, a full payment and discharge of said judgment sale, and all
proceedings in said attachment suit, and of all liability of said Haven
on said articles of agreement, and that if said Ogden, or any one else,
did acquire any right or interest in said lands, by virtue of said attach-
ment suit and proceedings therein, the settlement aforesaid was a com-
plete redemption of said lands therefrom.

The bill further states, that said Tooley was, up to the time of said
settlement, and long thereafter, entirely ignorant of said attachment
suit, and that said Haven, relying on said agreemeni so made by said
Ogden, and his verbal promise at the same time made to dismiss said
suit, paid no further attention to the matter. Yet the said Ogden, not-
withstanding said agreement in writing and said verbal promise, for the
purpose of acquiring a fraudulent title to said lands, including the lands
aforesaid claimed by the complainants, procured said sheriff of Cook
county, in total disregard and violation of said agreement, to execute
and deliver to him the said sheriff’s deed above mentioned and referred
to, and when the said Haven, years thereafter, on learning of said Ogden’s
conduct in the premises, reproached him therefor, he deeded back to
said Haven, without consideration, all the lands which the said Haven
owned in the said 19-24 of the same at the time of the levy of said
attachment, that is to say : 6-24 undivided of said Secction 10, and of
the south half of said Section 3,in order to keep said Haven quiet,
and from exposing him, the said Ogden, for his fraudulent conduct in
the premises. :

The bill further states, that after said Ogden had reccived from
said Haven the assignment aforesaid of said mortgagoe to said Haven
from said Tooley, said Ogden still holding said mortgage, and after the
sale by said sheriff; the said Ogden still holding said certificate of pur-
chase for the purpose of acquiring a pretended title to said lands of
complainants, and to hinder and prevent the said Tooley and his legal
representatives from redecming the same from said morlgage, by
said Tooley to said Haven, cuffered the taxes on the same for
the year 1841 to remain unpaid, and said lands claimed by the com-
plainants, with other lands, to be sold for taxes, which sale was made
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on the 28th November, 1842, and afterwards, in pursuance of said sale,
on the 15th January, 1845, procured the ‘sheriff of said county to
exccute and deliver to him, the said Ogden, two instruments in writing,
commonly called tax deeds, the one pretending to be a conveyance from
said sheriff to said Ogden, of 19-24 undivided of said Section 10, and
the other pretending to be a conveyance from said sheriff to said Ogden,
of 19-24 undivided of the south half of said Section 3, and afterwards,
to wit, on the 21st January, 1845, caused said deeds to be recorded in
the Recorder’s office of Cook county; copies of which deeds and certifi-
cates of acknowledgment, in substance, arc filed with said Vill, and
make a part thereof, marked Exhibits F. and G.

. The bill further states, that said Ogden then claimed to hold said
land of complainants, (which has never yet been in the occupation or
possession of -any one) as his own, by virtue of said two deeds, as well
as by said sheriff’s deed.

The bill further states, that on the day of January, A. D.
1856, the complainants were ready and willing, and offered to pay said
Ogden the full amount of principal and interest due on said mortgage,
from said Tooley to said Haven, treating the same as if nothing had been
paid thereon, to wit, the sum of dollars, and requiring only
of the said Ogden that he should, at the cost of the complainants, release
and quit-claim to them all the right, title and interest acquired by him
in said lands, by virtue of said mortgage and assignment, and said
sheriff’s deed in said attachment suit; which offer said Ogden refused to
accept.

The bill further states, that the complainants were then ready and will-
ing to pay said money on said conditions, or as the court should direct.

The bill further states, that the complainants on the same day were
ready and willing, and offered to pay said Ogden the sum so due on said
mortgage aforesaid, together with all taxes that had ever been assessed
on said land, and paid by said Ogden, with lawful interest on said taxes,
from the respective times of payment of the smne until the time last
aforesaid, requiring only of him that he should release and quit-claim to
the complainants, at their cost, all the right, title and interest which he
had acquired to said lands, by said mortgage and assignment, and said
sheriff’s deed, and said tax-deeds; which offer said Ogden then and there
refused to aceept.

The bill avers that the complainants were ready and willing to make
such payment on such conditions as the court should direct, according to
the equity of the case.

An answer, under oath, was waived, and the bill prays that an account
may be taken, and that said Ogden release and quit-claim to the com-
plainants, all his title to said premises, or that said sherift’s deed, and
said tax deeds, be set aside, cancelled and for nothing held ; and for
other and further relief.
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ExHIBIT A.

A mortgage from Jeremiah Tooley and wife, to Simon Z. Haven, to
secure the payment of $290, conveys an equal, undivided half of Sec-
tion 10, Township 89 north, Range 12 east of 3rd P. M., and an equal
undivided half of the south half of Section 3, Township 39 north,
Range 12 east of 8rd P. M., dated Feb. 10, 1888, acknowledged same
day, and recorded Sept. 8, 1838, in the Recorder’s office of Cook county.

Exnmir B.

A Patent from the United States, to Simon Z. Haven, of Section 10,
in Township 89 north, Range 12 east, dated Oct. 1, 1839, and filed for
record June 17, 1843.

Exumrr C.

A Patent from the United States, to Simon Z. Haven, for the south
half of Section 8, Township 89 north, Range 12 east, dated Oct. 1,
1839, and filed for record June 17, 1843.

Exumir D.

A quit-claim deed from Jeremiah Tooley to Carlos Haven and Isaac
M. Grover, of the undivided half of Section 10, and the undivided half
of south half Section 3, Township 89 north, Range 12 east of 3rd
P. M., dated Sept. 29, 1855, and acknowledged same day.

Exumir E.

A deed from Samuel J. Lowe, sheriff of Cook county, to William B.
Ogden, of 19—24 undivided of Section 10, and the south half of Section
3, Township 39 north, Range 12 east, upon a sale of said property under
an execution, the attachment suit of Charles Buller v. Simon Z. Haven,
dated Feb. 17, 1843, acknowledged April 11, 1843, and filed for record
June 17, 1845. ?

Exumirs F axp G.

A deed from Samuel J. Lowe, sheriff of Cook county, to William B.
Ogden, of 19-24 undivided of Section 10, Township 39 north, Range 12
cast of 3rd P. M., under a sale of said property for the taxes on the
same for the year 1841, dated Jan. 15, 1845, acknowledged same day,
and filed for record Jan. 21, 1845.
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A deed from Samuel J. Lowe, sheriff of Cook county, to William B.
Ogden, of the south half of Section 3, Township 39 north, Range 12 east
of 8rd P. M., under a sale of said property for the taxes on the same for
the year 1841, dated Jan. 15, 1845, acknowledged on the same day, and
filed for record, Jan. 21, 1845.

ExniBiT Q.

Articles of Agreement, between Charles Butler and Simon Z. Haven,
for the sale of Lots 5 and 6, in Block 17, in Kinzie’s Addition to Chicago,
for the sum of five thousand dollars, as follows:

Sixteen hundred dollars at the date of said agreement; seventeen
hundred dollars one year from date; and seventeen hundred dollars two
years from date, with interest at ten per cent. per annumi, dated
April 28, 1836. :

On the back of which contract, is this receipt :

« Rec’d April 28, 1836, the first payment of sixteen hundred dollars
on this contract in land. War. B. OGDEN.”

Also the following:

« In consideration of an assignment of a mortgage by J. Tooley, and
of a deed of 8 lots in School Section, Chicago, made to me this day, it
is agreed that this agreement above written, between Chas. Butler and
S. 7. Haven, is declared paid and at an end.

Sept. 22, 1841. W. B. OGDEN,

The lots being retained by said Butler. for C. Butler.”

The answer of the defendant, Charles Butler, was filed Sept. 7, 1856.

It admits upon information and belief the purchase of the lands by Haven
from the United States, and that Haven received a proper certificate
therefor, as set forth in the bill.

1t denies any knowledge or information, except what is derived from
the bill, of the sale from Haven to Jeremiah Tooley, and of the alleged
loss of the deed from Haven to Tooley, as set forth in the bill.

It admits, upon information and belief, the execution and delivery of
the mortgage from Tooley to Haven, and the recording of the same as
alleged in the bill.

It denies any knowledge or information, (except that derived from the
statements of the bill) of the patents from the United States to said
Haven, as alleged in the bill.

Tt denies that said Tooley became seized in fec simple of the undivided
one-half of the whole of said lands so purchased by Haven, and the
absolute owner thereof, or any part thereof, subject only to the mortgage
particularly described in the bill of complaint, but avers that certain
attachments were laid upon said Haven’s rights and interests in said




RECORD

PAGE.

37

40

9

lands, (in the bill more particularly described) long prior to the regis-
tration of said pretended deed from said Haven to said Tooley, and

“without any notice whatever that said lands had been sold by Haven to

Tooley, as is pretended in said bill, and that the same were sold under
and by virtue of certain executions issued upon said attachments, and
purchased by Henry Smith, and the certificates of the purchase thereof
assigned to the defendant, William B. Ogden, and that said lands were
subsequently conveyed to said Ogden by .the proper officer; and said
defendant avers that said conveyance to said Ogden was received by him,
and that he holds the same subject to the equitable rights of said de-
fendant. It also admits, upon information and belief, that said Tooley,
on the 29th day of September, A. D. 1855, executed and delivered a
deed for said lands to the complainants, but denies that said Tooley, by
said deed, conveyed said lands, or any part thereof, to the complainants ;
and denies that Tooley had any right or title, either in law or equity, to
said lands, or any part thereof, and could therefore convey none by said
deed.

It admits the assignent by said Haven to Ogden, of the mortgage
given by Tooley, as set forth in the bill, subject, however, to the equi-
table interest of said defendant, as hereinafter set forth.

It admits that on or about the 11th day of October, 1839, (but whether
before or after said patents were delivered to said Haven, or received or
accepted by him, said defendant does not know, and is not informed save
by the bill of complaint,) said defendant, by his attorney in fact, William
B. Ogden, did cause a suit in attachment to be instituted, and proceed-
ings to be had therein, as alleged in the bill, and said defendant alleges
that said Ogden, as the attorney of said defendant, had full power and
right to take the proceedings aforesaid, and said defendant adopts, con-
firms, and ratifies the same in all things.

It denies that at the time of the institution of said proceedings in
attachment, either said defendant, or said *Ogden, his attorney, had any
knowledge, information, or notice, that said Haven had sold the undivided
one-half of said lands to said Tooley, or any part thereof, or that said
Haven had received from said Tooley the mortgage aforesaid of §200,
on said lands.

Tho answer denies each and every allegation in said bill contained, of
fraud, misrepresentation, or improper or unfair conduct, on the part of
said defendant Ogden, in relation to said attachment proccedings, and
avers, upon information and belief, that said proceedings were in all
respects regular, and that said Ogden, in all that he did therein, acted
in good faith and justice towards said Haven and all other persons.

The answer admits the issuing of exccution on the judgment in said
attachment suit, and the sale of said property thereunder; that it was
bid off by said Henry Smith, who took a certificate thereof, which he
afterwards assigned to said defendant Ogden, who afterwards procured
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a deed from said sheriff, which he caused to be recorded in the Recorder’s
office of Cook county, on the 17th of June, 1845, but said defendant
denies that when said Smith bid off said property, he had any notice
whatever of said pretended deed from said Haven to said Tooley.

The answer admits the cancellation of said agreement between said

Butler and said Haven, as alleged in the bill, but said defendant insists

that it was well and distinctly understood and agreed, by and between
said Ogden and said Haven, that said agreement was only to discharge
said Haven from his liability to make the further and future payments for
which he was bound under said articles of agreement, and that the same
was not in any manner to affect, prejudice or impair the proceedings
aforesaid, in relation to said land, nor the judgment, execution and sale
thereof, all of which were to stand, except that said Ogden agreed to
convey one hundred and sixty acres of said land to said Haven, or to
such person as said Haven might appoint, which has since been done.

The answer admits the sale of said lands for the taxes of the year
1841, and the giving and receiving of the sheriff’s deed therefor, and
that said deeds were recorded as in said bill alleged.

Said defendant further admits, that said sale took place after said
defendant Ogden had received said assignment of said mortgage from
Tooley to Haven as aforesaid, and while he still held the same, and after
said sale by said sheriff in said attachment proceedings, and while said
defendant Ogden still held said certificates of purchase. But said
defendant denies all fraud or improper concealment or motives in said
defendant Ogden in so doing, and avers, upon information and belief, that
at the time said defendant Ogden obtained said certificate of purchase
from said Henry Smith, and at the time of said settlement with said
Haven, he, said Ogden, supposed the taxes assessed on said land for the
year 1841 had been paid by said Haven, but discovered afterwards by
the advertisement that they were unpaid, and did bid off and purchase
said lands at said tax sale, said Ogden being advised that said taxes
were a subsisting lien upon said lands, and that the same had acerned
before the said defendant Ogden had obtained his title thereto, and that
it was nccessary to extinguish the same.

The answer avers that said mortgage from Tooley to Haven was
assigned by Haven to defendant Ogden for no other purpose than to quiet
said defendant Ogden’s title to said lands purchased by said Smitli and
afterwards conveyed to defendant Ogden by said sherift,

The answer alleges, avers and claims that the defendant Butler is the
actual, beneficial and equitable owner, in his own right, of one-third part
of said mortgage {rom said Tooley to said Haven, and of all the right,
title, interest and property of said Ogden therein, acquired by said
assignment thereof or otherwise. It also alleges, avers and claims that
he is the actual, beneficial and equitable owner, in his own right, of all
the lands taken under said attachment, or levied on under said attach-
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conveyed to Ogden by virtue of all or any of the proceedings set forth
or referred to in the bill, and also claims that Ogden holds the said
mortgage and the lands referred to in the bill, and not already conveyed
by him, in trust for said defendant Butler, to the extent of one-third
thereof, which one-third of said mortgage and said land, said defendant
Butler claims against the plaintiff, the said defendant Ogden and all other
persons.

The answer of the defendant William B. Ogden was filed on the 5th
day of April, 1856.

+H He admits the purchase of the land in controversy by Simon Z. Haven
from the United States, and that said Haven received a proper certificate
therefor, as set forth in the bill.

15 He says that as to all that part of the bill alleging the sale and con-
veyance by said Haven to said Tooley, of an undivided half of said
lands, and the loss of the deed from Haven to Tooley, he is not advised
and has no knowledge or information in regard to the same, save as
derived from said bill, and cannot therefore admit or deny the same.

He -admits the execution, delivery and record of the mortgage from
said Tooley to said Haven for $290, as is alleged in the bill.

46 He says that he has no knowledge and is not advised in relation to the
allegations in the bill concerning the Patents from the United States to
said Haven, and cannot, therefore, admit or deny the same.

He denies that said Tooley became seized in fee simple of the undivided
one-half of the whole of said lands, so purchased by said Haven, and
the absolute owner of the same or of any part thereof, subject only to
the mortgages particularly deseribed in said Bill of Complaint, but avers
that certain attachments were laid upon the said Haven’s rights and
interests in said lands long prior to any registration of the said pre-
tended deed from said Haven to said Tooley, without any notice what-
ever that said lands had been sold by said Haven to said Tooley, as is

47 pretended in the bill, and that the same were sold under and by virtue
of certain executions issued upon said attachments and purchased by
Henry Smith, and the certificate of the purchase thereof assigned to said
defendant, and said lands subsequently conveyed to said defendant by
the proper officer.

The answer admits the execution and delivery of the deed from Tooley
to complainants, as set forth in the bill, but denies that Tooley had
any title to said land.

It admits the assignment, by said Haven, to said defendant, of the
mortgage given by Tooley to Haven, and that he still held the same.

The answer states, that on or about Oct. 11,1839, (but whether before
or after said Patents were delivered to said Haven, or received or
accepted by him, defendant did not know and was not informed save by
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said Dill of complaint,) said defendant, as agent and attorney in fact for
Charles Butler, caused a suit in attachment to be instituted in the Circuit
Court of Cook county, and that proceedings were had therein, as in said
bill alleged. But it denies that at the time of the institution of such
proceedings, said defendant had any knowledge, information or notice
that said Haven had sold the undivided one-half of said lands to said
Tooley, or any part thereof, or that said Haven had received from said
Tooley the aforesaid mortgage for $290, and also denies that for the
purpose of concealing his operations, or for any purpose, he did inform
the said Haven that he should be put to no trouble about paying said
claim, and expressly denies and repels all allegations of fraud or improper
concealment, as stated in said bill of complaint, in regard to the manner
of instituting said attachment suit or of prosecuting the same.

The answer admits the issuing of the execution upon the judgment in
said attachment suit, and the sale of said lands thereunder; that said
Henry Smith purchased the same and took a certificate therefor, which
certificate was afterwards assigned to said defendant, and that said
defendant procured from the sheriff a deed of said lands, which was
recorded at the time and in the manner specified in the bill, all of which
proceedings relating to said attachments, said defendant avers were con-
ducted by the attorneys of said Charles Butler, without any special
direction or interference on the part of said defendant, and it may be
that said defendant did act as appraiser, as is alleged in said bill, but
whether he did or not he does not now remember ; but if he did so act,
said defendant denies all fraud in so acting, and avers that he was com-
petent to act as such, and was wholly disinterested in the matter. The
answer also denies that Ogden procured said sheriff to make said sale
without advertisement, as is alleged in the bill, and avers that if it was
so made, (which is expressly denied) that it was unknown to said
defendant, or to said Henry Smith, both of whom supposed and believed
the whole proceedings in respect thercto, to be regular and legal, as they
had all been under the especial care of the attorneys of the plaintift in
said cause.

The answer admits that he procured said Smith to bid off said lands in
his own name, at the sale thereof, aforesaid, and he denies that said Smith
had any notice whatever, of said pretended deed from said Haven to
said Tooley, and expressly denies and repels the imputation of fraud
contained in said bill, in respeet to said appraisement and sale, and pur-
chase of said lands; and avers that he acted throughout with fairness
and honesty.

The answer admits the cancellation of the agreement between Haven
and Butler, at the time and in the manner alleged in the bill, but denies
that said settlement was by said Haven intended to be, or really was, or
that said defendant made any statements to induce said Haven to believe
the same was a full payment and satisfaction of said judgment and sale,




RECORD

PAGE.

13

and all procecdings in said attachment suit. But the answer admits

that said arrangement was intended to discharge said Haven from all

liability on said articles of agreement, for the balance due on the same

from said Haven, after deducting from the amount due thereon at the

time of said sheriff’s sale, the sum bid for said lands by said Smith..
And avers that said arrangement was formally proposed to said Haven,
by letter from said defendant, and was formally accepted by him, and
was entirely understood by him as herein represented, and in no other
manner, and that said Haven fully understood at the time that he was

to forfeit and abandon all right to said lots mentioned in said articles of
agreement, and to convey said three lots in School Section, Chicago, in

order to ‘discharge the balance due on said articles of agreement,

and that said sheriff’s sale of the lands aforesaid was to stand, and

this deponent to be entitled to all of the lands so attached and sold

aforesaid by said sheriff, except 160 acres thereof, which said Haven

represented he had sold to one Brown, and which said defendant gave

his bond to said Haven to convey to him or to whoever he should direct,

and which said defendant did afterwards convey to said Haven, as will

appear by the bond of said defendant, and the receipt of said Haven

endorsed thereon, a copy of which is annexed to said answer, marked

« Txhibit A,” and made a part thereof. The answer denies that if
Ogden, or any one clse, acquired any right or interest in said lands by

virtue of said attachment suit, and the proceedings therein, the settle-

ment aforesaid was a complete redemption and discharge of said lands

therefrom, and avers that said settlement was never designed or under-

stood by said Haven to effect any such result.

The answer states that Ogden did not know whether said Tooley was,
up to the time of said settlement, and long thereafter, ignorant of said
attachment suit or not, and was not informed, save by the bill.

The answer admits that Qgden did afterwards procure the said sheriff
of Cook county to execute and deliver to him the deed referred to, but
denies that the same was done in violation of any written or verbal
agreement or promise made by him, or that'in doing so he abused the
confidence of said Haven or any other person, or that he was agtuated
by any fraudulent purpose against said Haven or Tooley, or any other
person, but acted in strict conformity with the understanding and settle-
ment aforesaid, between Ogden and said Haven, as will fully appear by
reference to the Exhibit A, attached to said answer, and the written
correspondence between said defendant and said Haven in relation
thereto.

The answer further admits that Ogden did afterwards, as before stated,
convey back to said Haven 160 acres of said land so as aforesaid sold by
said sherifl in said attachment suit, but denies that the same was done in
consequence of the reproaches of said ITaven, or that he was ever re-
proached therefor by said Haven, or that it was done to keep said Haven
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quiet, or to keep him from reproving the conduct of said defendant, and
avers that said conveyance was made to said Haven in conformity with
a written agreement entered into by this defendant with said Haven at
the time of said settlement, for the reasons hereinbefore stated.

The answer admits that the taxes for the ycar 1841 on said lands
remained unpaid, that the same were sold for said taxes and costs, and
purchased by Ogden, and that tax deeds were exccuted and delivered by
the sherift of Cook county to him, and that he caused said deeds to be
recorded at the times and in the manner alleged in the bill, and that said
sale took place after Ogden had received said assignment of said mort-
gage from Tooley to Haven as aforesaid, and whilst he still held the same,
and after said sale by said sheriff in said attachment proceeding, and
while said Ogden still held said certificate of purchase,but denies all fraud,
or improper concealment or motives in so doing, and avers that at the time
Ogden obtained said certificate of purchase from said Henry Smith, and
at the time of said settlement and arrangement with said Simon Z.

‘Haven, he supposed the taxes assessed on said land for the year 1841,

had been paid by said Haven, but discovered afterwards by the adver-
tisement that they were unpaid, and purchased said lands at said tax
sale, having been advised that said taxes were a subsisting lien on said
lands, and that the same had accrued before said Ogden had obtained
his title thereto, and that it was necessary to extinguish the same.

The answer avers that said mortgage from said Tooley to said Haven,
was assigned by said Haven to Ogden for no other purpose than to quiet
said defendant’s title to said lands, purchased by said Smith, and after-
wards conveyed to Ogden by said sheriff.

The answer admits that he then claimed to hold the said lands, (which
have never yet been in the actual occupation or possession of any one,) as
as his own, by virtue of said two tax deeds, as also by said sheriff’s
deed, and avers that he also claimed it by claim and color of title made
in good faith, and the payment of all taxes and assessments for seven
consecutive years prior to the filing of said bill.

The answer admits the offer of said complainants to pay to Ogden the
full amount of the principal and interest of said mortgage, and that said
complainants demanded of him a quit claim deed of said property, and
that he refused so to do, at the time and in the manner alleged in the
bill, for the reason that he could not recognize any legitimate claim which
said complainants had or have to said lands, and also for the reason that
Ogden conceived he had a good and valid title to said lands made in good
faith, and never pretended to hold said mortgage as a debt against said
lands, or for any other purpose than‘to quiet his title thereto.

The answer admits that the complainants were ready and willing, and
offered to pay to said Ogden, the sum aforesaid named in said mortgage,
together with all taxes that had been assessed on said land and paid by
Ogden, with lawful interest on said taxes from the respective times of
payment till the time last aforesaid, requiring Ogden to release and quit
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claim to said complainants, at their cost, all his right, title and interest
as aforesaid, and that Ogden did refuse to accept said offer.

ExmiBIT ¢ A.”” referred to in answer of defendant Ogden.

A bond from Wm. B. Ogden to Simon Z. Haven, for the conveyance
to said Haven, or whom he should direct, of an undivided 160 acres of
land in the tract composed of the south half of Section 8, and all of
Section 10, Town 39 north, of Range 13 east, in Cook county, Illinois,
said tract together containing 960 acres, more or less, and said Haven’s
interest in the same to be an undivided &, or 160 acres.

Deed to be quit claim, with covenants against grantor, and to be exe-
cuted and forwarded to said Haven at Utica, New York, by mail, or
otherwise, within 40 days from this date.

Witness: (Signed) W. B. OGDEN. [L. s.]

D. B. Goodwin.

¢« T hereby agree that the 160 acres, sold Brown by Doct. Haven, shall
be released from the sale under the attachment suit brought against said
Haven. (Signed) W. B. OcpEN.”

¢ Sept. 22nd, 1841.”

¢« Utica, Oct. 31st, 1845.

T hereby certify that all the stipulations of the within bond have been
fulfilled according to the conditions of said bond, viz:

“The quit claim deed of an undivided 160 acres of land in the State
of Illinois, Cook county, etc., has been given with warranty, etc., and
within the time specified, ete. etc.

(Signed) SinioN Z. HAVEN.”

Affidavit of William B. Ogden, to amend answer.

L B('l ,(S)GDEN et al., Cook County Court of Common Pleas.
CarLos HAVEN el al. In Chancery.

On this seventeenth day of October, A. D. 1857, William B. Ogden,
one of the defendants in the above entitled case, being duly sworn,
deposes and says: That at the time he was required to file an answer in
said cause, he was very much occupied in many business affairs, which
required his frequent absence from the city of Chicago, and State of
Tllinois ; that the circumstances and transactions upon which said bill of
complaint is founded, are circumstances and transactions which trans-
pired many years since, in reference to which, at the time of filing his
said answer, this affiant’s recollection was very indistinct, and that this
affiant requested E. B. McCagg, Esq., a solicitor of this court, to ex-
amine and ascertain the facts as to which this affiant was required to
answer, and to prepare for this affiant an answer, setting forth such facts
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as he was required to state by said bill of complaint. That this affiant
is informed, and believes, that said McCagg employed E. R. Hooper,
Esq., also a solicitor of this court, to prepare said answer, and that the
answer of this affiant was prepared by said Hooper. That this affiant,
presuming that said McCagg had, from the records and otherwise, ob-
tained full and accurate information in relation to the matters which this
affiant was required to set forth in his said answer, this affiant, without
any examination of said answer, and without reading the same in full,
signed the same when handed to him for his signature. After reflecting
over the matters to which said bill and answer refer, which, as this
affiant has stated, transpired many years since, that is to say, from
seventeen to twenty years prior to the date of this affidavit, and which
nothing had, for many years, brought to this affiant’s mind until the
filing of said bill in this cause, and after a careful examination of said
answer, filed by this affiant’s solicitors in said cause, this affiant has.
discovered that there are certain erroneous statements in said answer,
which may materially prejudice this affiant’s cause, and endanger or
prevent the administration of an impartial equity and justice in the
premises.

This affiant has discovered that whilst the said answer, when it speaks
of the purchase of the premises in question by Henry Smith, repre-
sents said Smith as the purchaser at the sale in said answer set forth,
except in which said answer is somewhat obscure, and appears to be
inconsistent with itself, as it is certainly at variance with the fact, in
which it sets forth as follows:

«This defendant admits that he procured said Smith to bid off said
land in his own name, at the sale thercof aforesaid,” ete.

This affiant further states, that the said Smith has frequently and
at various times, during the last twenty years, acted as this affiant’s
agent, frequently purchasing for this affiant with and without instruc-
tions, and frequently purchasing for himself, and on his own account, and
subsequently selling to this affiant and to others, and that this afliant,
at the time of filing said answer as hercinbefore set forth, presumed that
his said solicitor had ascertained the facts in the premises, as they truly
existed ; but this affiant, upon caveful investigation, since the filing of
said answer, has ascertained from said Smith, and investigations hy him
made, that in the particular sale, said Smith was himself the bona fide
purchaser of the premises in question, and purchased the same, not as
this affiant’s agent, or for this affiant, but on his own account, and for
himself; and this affiant further says, that he holds the said premises set
forth in said bill of complaint in trust: One-sixth interest, for the heirs
of William E. Jones, deceased, one-sixth interest for Mahlon D. Ogden,
onc-third interest for Charles Butler, of New York, the remaining one-
third interest belonging to this affiant; which said several interests of
said several parties, are not, as he is informed, and believes true, set forth
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That on the 31st day of March, 1840, another declaration was filed in
said cause ; that on the 18th day of December, 1840, there was issued
an alias writ of attachment, directed to the sheriff of Cook county, which
was afterwards returned by said sheriff, with the following indorsement,
viz: “ Executed by attaching Lots one, two and three, in Block 84, in
the School Section Addition to the city of Chicago, this 18th day of
December, A. D. 1840.”

That judgment was rendered in said cause, on the Tth day of May,
1841, in favor of said plaintiff and against said defendant, for the sum
of $5,109.45 and costs, with an order for special executions against the
property attached. That an execution was issued on the 28th day of
June, 1841, directed to the sheriff of Cook county, which was after-
wards returned by said sheriff, satisfied, for the sum of §1,117.681, by
sale of said lands attached in Cook county, on the 22nd day of July,
1841, with the appraisers’ certificate attached. That an execution was
issued on the 29th day of June, 1841, directed to the sheriff of Will
county, which was afterwards returned by said sheriff, satisfied, to the
amount of $660.85, by sale of part of the lands attached in said county,
with the appraisers’ certificate attached.

A deed from Samuel J. Lowe, sheriff of Cook county, to William B.
Ogden, of 19-24 parts undivided from Section 10, and the south half of
Section 8, Township 39 north, Range 12 east, dated February 17, 1848,
acknowledged April 11,1843, filed for record June 17, 1843, and
recorded in Book 16, p. 206, in the Recorder’s office of Cook county.

The deposition of JErEMIAH TOOLEY, on behalf of complainants, taken
on the 6th day of August, 1856.

Answer to 1st Interrogatory. Age 59 ; reside in Sangerfield, Oneida
county, New York ; farmer.

Ans. lo 2nd Int. Never resided in Illinois.

Ans. to 8rd Int. Tknow plaintiffs, and Wm. B. Ogden. Became
acquainted with Carlos Haven, in Sept. 1855, in Chicago, and had
some slight acquaintance with him previously at his father’s residence in
Tllinois. I became acquainted with Isaac M. Grover, four years ago this
month, at Marshall, Oneida county, New York; he was at my house on
business. I first knew William B. Ogden in 1887, at Chicago, having
called upon him on business with reference to some purchases I had pre-
viously made.

Ans. to4th Int. I know Section 10 of Township 38 north, of Range 12
east, and the south half of Section 3, of the same Township and Range.
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I once owned an undivided half of said real estate, which is situated in
Cook county, Illinois.

Ans. to 5th Int. I purchased an undivided half of said property, of
Simon Z. Haven, then of Oneida county, New York, in 1836, in Decem-

Der, at $6 per acre. Said Haven gave me a common warranty deed,

signed by himself and wife. The deed was acknowledged before one
Husbands, who then resided at Waterville, Oneida county, New York,
and who was a Supreme Court Commissioner.

The deed was delivered to me at Waterville at the time it was
acknowledged, and it was executed at or about the same time, and at the
time of the purchase in December aforesaid.

T do not know what has become of the deed. It has been missing
some five or six years, or longer. When delivered, it was filed away with
my other papers, and remained there, as I supposed, until when wanted
upon some occasion within ten years, it was not to be found. At this
time I made a most thorough and diligent search for it among my own
papers without success, and subsequently searched the office of Mr. Hus-
bands and Mr. Carpenter, both of whom, as lawyers, had done some
business for me, and was not able to find it among their papers. I have
searched and examined every place where it was possible to have been
found, and cannot find it. I never, to my recollection, have passed it
from my possession, and have no doubt it was lost and destroyed, with
some other valuable papers which I missed at or about the same time, by
some of my small children in my absence from home.

Ans. to 6th Int. T gave,in July,1837, to William B. Ogden, informa-
tion of the purchase mentioned in the fourth and fifth foregoing answers.
At this time, at his office in Chicago, I stated to said Ogden that I had
purchased said undivided half of said property of said Haven, at the
recommendation of said Haven, and that I wished to inquire of him the
value of said property, and said Ogden gave me information of the value,
and stated to me his opinion that the purchase was a safe one. I had
other conversations with said Ogden at or about the same time about said
property and the purchase thereof. I purchased said property without
having seen the same, and went to Chicago, in the summer of 1837, to
see about it. I was recommended to Mr. Ogden by an old acquaintance,
Mr. Clarke, who then resided in Chicago. .

Ans. to 1st Cross-Int. 1 gave such information to said Ogden in the
month of July, 1837, at his office in Chicago. The information was
oral, and communicated in conversation with said Ogden. ' Thad purchased
the property without personal knowledge of the same, and was at Chicago
with a view particularly to make inquiries concerning the same, as to
value and situation. Haven, at this time, held my obligation for a part
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of the purchase money. Mr. Clarke, before referred to, said Ogden
professed also to be well acquainted with the property ; and these were
the reasons of my communicating said information to said Ogden. Such
communication was not made by accident, and was not the result of any
business arrangements other than those specified above, and in answer to
the sixth direct Interrogatory. Such communication was not made
pending any negotiations between myself and said Ogden other than
those I have heretofore specified. I called upon him with a view to
information, advice, and counsel relative to the value of said property.

The deposition of SAMUEL ALLEN, on behalf of defendants, taken on the
8th day of April, 1857.

Answer o 1st Interrogatory. 1 do not know either of the parties.
Ans. o 2nd Int. 1 reside in the town of Augusta, Oneida Co., N. Y.

Ans. to 3rd Int. Tam acquainted with Jeremiah Tooley, and have
known him about 80 years. He resides in Oneida county, and has so
resided for about 30 years.

Ans. o 4¢h Int. 1 am acquainted with the general reputation for
truth and veracity of said Jeremiah Tooley. It is bad; and from that
reputation, I would not believe him ou his oath.

The deposition of JEDEDIAH CHESBROUGH, on behalf of defendants, taken
on the 8th day of April, 1857.

Answer to 1st Interrogatory. I do not know either of the parties.
Ans. lo 2nd Int. I reside in Augusta, Oneida county, N. Y.

Ans. to 8rd Int. T am acquainted with Jeremiah Tooley, and have
known him about 20 years. He resides in Oneida county, and has resided
there about 30 years.

Ans. to 4th Int. 1 am acquainted with the general reputation for
truth and veracity of said Tooley among his neighbors. It is bad ; and
from that reputation I would not believe him on his oath.

The deposition of ANDREW SARGENT, on behalf of defendants, taken on
the 8th day of April, 1857.
Answer to 1st Interrogatory. I do not know either of ‘the parties.

Ans. to 2nd Int. 1 reside in Augusta, Oneida county, N. Y.
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Ans. 1o 3rd Int. 1 am acquainted with Jeremiah Tooley, and have
been for about seventeen years. He resides in Oneida county, and has so
resided for about.seventeen years.

Ans. to 4th Int. 1 am acquainted with the general reputation for
truth and veracity of said Tooley among his neighbors. It is bad ; and
from that reputation I would not believe him on his oath.

The deposition of JoEN HazARD, on behalf of defendants, taken on the
8th day of April, 1857.

Answer to 1st Interrogatory. I do not know either of the parties.

Ans. to 2nd Int. 1 reside in Augusta, Oneida county, N. Y.

Ans. to 8rd Int. 1 am acquainted with Jeremiah Tooley, and have
been for about eighteen years. He resides in Oneida county, and has so
resided for about eighteen years.

Ans. to 4th Int. Iam acquainted with the general reputation for truth
and veracity of said Tooley among his neighbors. It is bad; and from
that reputation I would not believe him under oath.

The deposition of CHARLES C. BACON, on the part of complainants, taken
on the 13th day of July, 1857.

Answer 1o 1st Interrogatory. My name is Charles C. Bacon; age,44;
am a manufacturer. 4

Ans. to 2nd Int. 1 reside in Oneida county, New York.

Ans. to 8rd Int. I am acquainted with Jeremiah Tooley, and have
been for the last thirty years or more. Since a year ago last April, IThave
lived within two miles of him; for fifteen years previously thereto, I
lived within four miles of him, and the most of the remaining portion of
the time I have lived not to exceed six miles from him,

Ans. to 4th Int. I doknow his general reputation among his neighbors
for truth and veracity. It is good; and from that reputation I would
believe him on oath.

The deposition of Erastus A. WALTER, on the part of complainants, taken
on the 13th of July, 185T.
Answer to 1st Interrogalory. My age is 62 ; my occupation a farmer.

Ans. to 2nd Int. 1 reside in Oneida county, New York.
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Ans. to 83rd Int. 1 am acquainted with Jeremiah Tooley, and have
been for twenty years or more. Since a yearago last April I have lived
within two miles of him; for seven years previously thereto, I lived
within six miles of him, and the most of the remaining portion of the time
I have lived not to exceed eight miles from him.

Ans. to 4th Int. 1 know his general reputation among his neighbors
for truth and veracity. It is good; and from that reputation I would
believe him on his oath.

The deposition of Jurius CANDEE, taken on part of complainants, on the
13th of July, 1857.

Answer to 1st Interrogatory. My age is 57. I am a merchant.
Ans. to 2nd Int. 1 reside in Oneida county, New York.

Ans. to 8rd Int. I am acquainted with Jeremiah Tooley, and have
been for the last twenty years. For four years I lived within one and
a half miles from him. The balance of the twenty years I have lived
within five miles of him.

Ans. to 4th Int. 1know his general reputation among his neighbors
for truth and veracity. It is good; and from that reputation I would
believe him on his oath.

The deposition of SETH Bass, on the part of complainants, taken on the
13th day of July, 1857.

Ans. to 1st Interrogatory. My age is 60 years; my occupation a
farmer.

Ans. to 2nd Int. 1 reside in Oneida county, New York.

Ans. to 8rd Int. 1am acquainted with Jeremiah Tooley and have
been for more than thirty years. For ten or fifteen years of the time I
have lived within one and a half miles of him ; .the balance of the time
I have lived within three miles of him.

Ans. to 8rd Int. Tknow his general reputation among his neighbors
for truth and veracity ; .t is good, and from tbat reputation I would
believe him in oath.




RECORD

PAGE.

134

186

7

23

The deposition of Lucius SPENCER, on part of complainants, taken on
the 16th day of July, 1857.

Ans. to 1st Interrogatory. My age is fifty years; my occupation a
farmer.

Ans. to 2nd Int. 1 residein the town of Madison, county of Madison,
State of New York, immediately adjoining Oneida county, and within
half a mile of the line of Oneida county, New York.

Ans. to 3rd 1nt. T am acquainted with Jeremiah Tooley, and have
known him for the last ten or fifteen years. I have lived within three
miles of him during such acquaintance.

Ans. to 4tk Int. 1 know his general reputation among his neighbors
for truth and veracity. It is good; and from that reputation I would
believe him on oath.

The deposition of HoracE TUCKER, on part of complainants, taken on
the 16th day of July, 1857.

Ans. to 1st Interrogatory. My age is 48 ; my occupation a carpenter
and joiner.

Ans. to 2nd Int. 1 reside in Oneida county, New York.

Ans.to 8rd Int. Iam acquainted with Jeremiah Tooley, and have
been for the last nine and a half years. For eight years I lived within
one mile of him ; the remainder of the time, within six miles.

Ans. to 4th Int. 1 know his general reputation among his neighbors,
for truth and veracity. It is good; and from that reputation I would
believe him on oath.

The deposition of Zeran A. Tobp, on part of complainants, taken on
the 16th day of July, 1857.

Ans. to 1st Interrogatory. My age is 38; my occupation a manufac-
turer.

Ans. to 2nd Int. 1 reside in Oneida county, New York.

Ans. to 8rd Int. 1 am acquainted with Jeremiah Tooley, and have
been for eight years. For seven yearsI have lived about half a mile from

him, and for the last year and a quarter I have lived about five or six
miles from him.
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Ans. to 4th Int. 1 know his general reputation among his neighbors
for truth and veracity. It is good; and from thatreputation I would be-
lieve him on oath.

The deposition of Anos ALLEN, on part of complainants, taken on the
16th day of July, 1857.

Answer to 1st Interrogatory. My age is 52 years; my occupation a
farmer.

Ans. to 2nd Int. I reside in Oneida county, N. Y.

Ans. to 3rd Int. I am acquainted with Jeremiah Tooley, and have
been for the last twenty-five years. Fifteen yearsI lived within two miles
of him; the remainder of the time, within six miles.

Ans. to 4th Inf. 1know the general reputation of said Tooley among
his neighbors, for truth and veracity. 1t is good ; and from such reputa-
tion, I would believe him on his oath.

The deposition of ROBERT YOUNG, on part of complainants, taken on the
16th day of July, 1857.

Answer to 1st Interrogatory. My age is 61 years; my occupation a
farmer. .

Ans. to 2nd Int. 1 reside in Oneida county, N. Y.

Ans. to 8rd Int. I am acquainted with Jeremiah Tooley, and have
been for the last fourteen years. For twelve years I lived within one
and a half miles of him; for the last year and a half, within six miles.

Ans. to 4th Int. T know his general reputation among his neighbors
for truth and veracity. Itis good; and from that reputation I would
believe him on oath.

The deposition of JAMES ALLEN, on part of complainants, taken on the
16th day of July, 1857.

Answer to 1st Interrogatory. My age is fifty years; my occupation a
farmer.

Ans. to 2nd Int. 1 reside in Oneida county, N. Y.

Ans. to 3rd Int. I am acquainted with Jeremiah Tooley, and have
been for the last fourteen years. For twelve and a half years I lived
within one and a half miles of him, and for the remainder of the time
within six miles.
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Ans. to 4th Int. T know his general reputation among his neighbors
for truth and veracity. It is good; and from that reputation I would
believe him on oath.

The deposition of LEONARD Horrs, on part of complainants, taken on
the 16th day of July, 1857.

Answer to 1st Interrogatory. My age is fifty-six. T am a farmer.
Ans. to 2nd Int. 1 reside in Oneida county, N. Y.

Ans. to 8rd Int. I am acquainted with Jeremiah Tooley, and have
been for the last sixteen years. Ilived for fourteen years within one
mile of him ; for the remainder of the time, within six miles.

Ans. to 4th Int. T know his general reputation among his neighbors,
for truth and veracity. It is good; and from that reputation I would
believe him on oath.

The deposition of Joux Vox SwoLL, on part of complainants, taken on
the 16th day of July, 1857.

Answer to 1st Interrogatory. My age is 55 years. I am a farmer.
Ans. to 2nd Int. T reside in Oneida county, N. Y.

Ans. to 8rd Int. 1 am acquainted with Jeremiah Tooley, and have
been for the last twenty years. - For eighteen years I lived within two
miles of him; for the balance of the time I have lived not to exceed
seven miles from him.

Ans. to 4th Int. 1 kuow his general reputation among his neighbors,
for truth and veracity. It is good: and from that reputation I would
believe him on oath.

The deposition of Eurenaz B. Bartox, on part of complainants, taken
on the 16th day of July, 1857.

Answer to 1st Interrogatory. My age is 62. T am a farmer.
Ans. to 2nd Int. 1 reside in Oneida county, N. Y.

Ans. to 3rd Int. 1 am acquainted with Jeremiah Tooley, and have
been for fifty years. For twenty years I lived not to exceed two and a
half miles from him, for twenty-three years within four miles of him. and
for the balance of the time within six miles.
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Ans.to4th Int. T know his general reputation among his neighbors for
truth and veracity. Itisgood; and from that reputation I would believe
him on oath.

The deposition of Horace H. Easmrax, on part of complainants, taken
on the 21st day of July, 1857.

Answer to 1st Interrogatory. My age is fifty years. I am a farmer.
Ans. to 2nd Int. 1 reside in Oneida county, New York.

Ans. to 3rd Int. T am acquainted with Jeremiah Tooley, and have
been for forty years. For twenty yearsI lived within one and a half
miles ‘of him; the balance of the time, within six miles.

Ans. to 4th Int. T know his general reputation among his neighbors
for truth and veracity. Itis good; and from that reputation I would
believe him on oath.

The deposition of Axass S. NEWBERRY, on part of complainants, taken
on the 21st day of July, 1857.

Ans. to 1st Interrogatory. My age is fifty-four. I am a farmer.
Ans. to 2nd Int. Ireside in Oneida county, New York.

Ans. 10 3rd Int. I am acquainted with Jeremiah Tooley, and have
been for twenty-seven years. For the past three years Ilived within half
a mile of him; for the balance of the time, within three miles of him.

Ans. to 4th Int. I know his general reputation for truth and veracity
among his neighbors. It is good ; and from that reputation I would
believe him on oath.

The deposition of CHAUNCEY BUELL.on part of complainants, taken on
the 21st day of July, 185T.

Ans. to 1st Interrogatory. My age is 61 years. I am a farmer.
Ans. to 2nd Int. T reside in Oneida county, New York.

Ans. to 3rd Int. I am acquainted with Jeremiah Tooley, and have
been for the last thirty years ; for ten years I lived within three miles of
him, for four years within two miles, and for the balance of the time
within four miles.

Gy
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Ans. to 4th Int. 1 know his general reputation among his neighbors
for truth and veracity. It is good ; and from that reputation I would

believe him on oath.

The deposition of Davip L. Barrtox, on part of complainants, taken on
the 21st day of July, 1857.

Ans. to 1st Interrogatory. My ageis fifty-nine years. Iam afarmer.
Ans. to 2nd Int. Ireside in Oneida county, New York.

Ans. to 3rd Int. 1 am acquainted with Jeremiah Tooley, and have
been for the last fifty years. TFor twenty-five years 1 lived within one
and a half miles of him, for fifteen years, within five miles, and the
balance of the time within four miles of him.

Ans. to 4th Int. 1 know his general reputation for truth and veracity
among his neighbors. Tt is good; and from that reputation I would
believe him on oath.

The deposition of Horace D. ToWER, on part of complainants, taken on
the 21st day of July, 1857.

Answer to 1st Interrogatory. My age is sixty-three years. My
occupation, a gentleman.

Ans. to 2nd Int. 1 reside in the county of Oneida, N. Y.

Ans. to 3rd Int. I am acquainted with Jeremiah Tooley, and have
been for the last forty years. TFor fifteen years I lived within two and a
half miles of him ; the balance of the time, within five miles.

Ans. to 4th Int. 1 know his general reputation among his neighbors
for truth and veracity. It is good; and from that reputation I would
believe him on oath.

The deposition of Narumanier. PuaNany, on part of complainants, taken
on the 21st day of July, 1857.

Answer to 1st Interrogalory. My age is seventy-one years. My
occupation a farmer.

Ans. lo 2nd Int. 1 reside in Oneida county, N. Y.

Ans. to 3rd Int. 1am acquainted with Jeremiah Tooley, and have
been for the last fifty years. For ten years I lived within one and a half
miles of him ; for the balance of the time I have lived within five miles
of him.
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" Ans. to 4th Int. 1 know his general reputation among his neighbors
for truth and veracity. It is good ; and from that reputation I would
believe him on oath.

The deposition of Jory HAVEN, on part of complainants, taken on the
21st day of July, 1857.

Answer (o 1st Interrogatory. My age is sixty-eight years. Iam a
farmer.

Ans. to 2nd Int. Treside in Oneida county, N. Y.

Ans. to 3rd Int. I am acquainted with Jeremiah Tooley, and have

been for the last thirty years. For four years I lived within one and a
half miles of him; the balance of the time, within five miles.

Ans. to 4th Int. I know his general reputation among his neighbors,
for truth and veracity. It is good; and from that reputation I would
believe him on oath.

The deposition of LORENZO ROUSE, on part of complainants, taken on the
21st day of July, 1857.

Answer to 1st Interrogatory. My age is fifty-three years. I ama
farmer.
Ans. to 2nd Int. I residein the county of Oneida, State of New York.

Ans. to 3rd Int. I am acquainted with Jeremiah Tooley, and have
been for the last thirty years. For ten years I lived within three miles
of him ; for the balance of the time, within seven miles.

Ans. to 4th Int. 1Xknow his general reputation among his neighbors
for truth and veracity. It is good: and from that reputation I would
believe him on his oath.

The deposition of Lester BARKER, on part of defendants, taken on the
27th day of March, 1857.

Answer to 1st Interrogatory. 1 do not know either of the parties.
Ans. to 2nd Int. I veside in Kirkland, Oneida county, New York.
Ans. to Srd Int. 1 am acquainted with Jeremiah Tooley, and have

been for the last thirty years. He resides at present in the county of
Oneida, and has resided in that county for the last thirty years.
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Ans. to 4th Int. I am acquainted with his general reputation among
his neighbors. It is bad. I would not believe him on his oath.

The deposition of Smiox Z. HAVEN, on part of complainants, taken on
cighth day of August, 1856.

Answer lo 1st Interrogatory. My name is Simon Z. Haven. I am
sixty-one years old and upwards. I reside in Buffalo, Erie county, New
York. I am a practicing physician and surgeon.

Ans. 1o 2nd Ini. 1 did reside in the State of Illinois. I moved into
that State in 1885, and resided in Will county until the fall or winter of
that year. I then moved to Chicago, and remained there with my family
until the latter part of June, or fore part of July, 1836. I then moved
my family to Oneida county, New York. I have been occasionally in
Tllinois since, but have not permanently resided there.

Ans. to 3rd Int. 1 am acquainted with the parties to the abovenamed
suit. I have known Carlos Haven from his infancy. I have seen him
occasionally for the last twenty years. I first became acquainted with
Tsaac M. Grover within a few days last past, and my acquaintance with
him is but slight. T became acquainted with William B. Ogden after I
moved to Chicago, as above stated. I have seen him occasionally since,
but not within the last few years. I first saw Charles Butler in the city
of New York, in the fall of 1836, and I think T have seen him but once
since.

Fourth Interrogatory. Have you any acquaintance or knowledge of
Section 10, Township 39 north, of Range 12 east of 8rd principal merid-
jan, and the south half of Section 3, of the same Township and Range,
Cook county, Illinois ? If so, state what acquaintance or knowledge
you have of the same, and how long you have had such acquaintance or
knowledge.

Ans. to 4th Int. 1 am acquainted with the lands mentioned in the
Ath divect interrogatory. I went round and over the whole of said
premises, in the spring of 1836 that was my first knowledge of the
premises, or any part thereof.

Ans. to 5th Int. I purchased the whole of said premises of the United
States. 1 think I made the purchase in May, 1836. The price was
$1.25 per acre, and I paid that price. The patents for said lands first
came into my possession in 1842, or 1843, but I cannot give the precise
date. I don’t know where I found the patents; I found them some-
where in Cook county, Illinois. They were left for record at the Re-
corder’s office, in Cook county, by myself, or hy some friend at my

=




RECORD
PAGE.

169

30

requ{ast. The last time I got possession of them, I obtained them at
William B. Ogden’s office, in Chicago, and have had them ever since.
He obtained possession of them without my consent.

Ans. to 6th Int. T did sell an equal undivided one-half of the whole
of said premises to Jeremiah Tooley, of the county of Oneida, and State
of New York. I sold to him at the price of six dollars per acre. The
aggregate amount of his purchase was $2,880. I made the sale in De-
cem_ber, 1836. I gave him a warranty deed in the usual form, executed
and acknowledged by myself and wife. I do not now recollect before
whom it was acknowledged. I have no recollection about the delivery of
said deed. T presume and have no doubt it was delivered soon after it
was executed.

Ans. to Tth Int. I am the same Simon Z. Haven, who, in the spring
of 1836, purchased of Charles Butler, through Wm. B. Ogden, his agent,
two lots in Kinzie’s Addition to Chicago, and against whom the suit men-
tioned in the Tth direct interrogatory, was brought, but I cannot state,
and do not recollect the number of either of said lots.

Ans. to 8th Inl. According to my best recollection, said Ogden said
to me, that I must go on and do as wellas I could, and make out the pay-
ments, and in the meantime, sell the lots if I could, in order to enable
me to make the payments.

Ans. to 9th Int. T paid $1,600 down at the time of such purchase. I
afterwards paid nine dollars on account of a tax on said premises; that
is all. §

Ans. 1o 10tk Int. At the time the attachment suit was commenced, I
owned an undivided 160 acres, part of said Section 10, and south half
of Section 8, and that was all.

Ans. to 11th Int. I conveyed to Silas Meacham, of Illinois, an undi-
vided 200 acres, part of said Section 10, and south half of Section 3. 1
can’t toll when I conveyed to him. It might have been two years more
or less after I sold to Tooley. I also sold an undivided 120 acres to
Ozias Holmes. I can’t say when 1 gave him the deed therefor. I think,
but am not positive, that it was before 1 sold to Meacham. It was before
the commencement of the attachment suit.

Ans. to 12tk Int. 1 don’t know that said Ogden, prior to the com-
mencement of the attachment suit, received any information that I had
previously made said sale to Tooley.

Ans. to 18th Int. T did inform William B. Ogden of the sale to
Tooley. I gave him that information at his request, by letter. 1 wrote




RECORD 31
PAGE.
the letter and sent it to him by mail. In that letter I informed him of
all the particulars and facts in relation to said sale. I think it wasnear

{he commencement of the year 1841 that I sent the letter.

171 Ans. to 14tk Int. 1 settled said attachment suit and the demand for
which it was instituted, in full. I made said settlement in Utica, New
York, Sept. 22, 1841. The terms of said settlement were: that I was
to, and did relinquish the sixteen hundred and nine dollars which I had
paid, as above stated. I also assigned a mortgage against Jeremiah
Tooley for, I think, $290, and some interest. This mortgage was upon
the land I sold him, as above. I also conveyed to Ogden, as Butler’s
agent, sub lots 1 and 7 of lots 2, 3 and 4, in block 84, Chicago, (School
Section) ; also, 26 feet of west side of lot 1, block 24, of School Sec-
tion, Chicago. That is the entire of what I paid, and it was to satisfy
the attachment suit in full, as I understood it, and that is all I did in
pursuance of said settlement. I took a discharge on the bond given by
me,.and upon which said attachment suit was brought, but I did not then
know that said attachment suit had been prosecuted to exccution. That
settlement was made with said Ogden, acting as agent for Butler. 1
mean, also, to be understood, that by the terms of said settlement, I not only
relinquished the sixteen hundred and nine dollars, but also my interest
in the two lots in Kinzie’s Addition. I toolk said discharge of said bond
on the 22nd day of September, 1841. By the terms of said settlement,
my interest in said Section 10, and south half of Section 3, were to be
released from the effect of said attachment, and said discharge of said
bond was indorsed on the bond itself. By my interest in said Secction
10, and south half Section 3, 1 mean the undivided 160 acres, part
thereof, which I still own, as stated above.

Ans. fo 15tk Int. Said Ogden ultimately, and sometime in the year
1845, sent me a quit claim deed of said 160 acres. The consideration
of said deed was, that at the time of the settlement, it was agreed, and
was a part of the terms of said settlement, that said 160 acres undi-
vided, was to be released from the offect of said attachment, and a sufli-
cient instrument for that purpose. Subsequent to that settlement, 1
provided said Ogden with fands, and appointed him my agent to pay
taxes on said 160 acres. He suffered the same to be sold for taxes, and
perfected title in himself, and 1 afterwards ascertained this fact, and re-
quired of him that he should give me a deed thereof. There were no
other considerations for said quit claim deed, and the above were the
only reasons for his giving it to me.

Ans. to 16tk Int. Before the making of the settlement above referred

173 to, Ogden informed me in conversation, that he had attached all the
lands which'he found by records of conveyances had been conveyed to

me, in Will and Cook counties, and which he did not find by the records
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had been conveyed to others by me. He asked who really owned them,
and stated to me that the effect of said attachment was, that it operated
as a lien upon all said lands, whether the same had in fact been conveyed
by me to third persons or not, in all cases where my grantees had not pro-
cured my deeds to them to be recorded prior to the issuing of said
attachment, and that the lien of said attachment was paramount and
superior to the title of such of my grantees as had not procured their
deeds to be recorded when said attachment issued. 1 cannot state pre-
cisely when he stated this to me, but it was in the course of the negotia-
tions which resulted in said settlement.

Ans. to 1Tth Int. Said Ogden did, before said settlement, make propo-
sitions to me for a settlement of said attachment suit. Ie made
different propositions to me, to which I refused to accede. They were
generally made by letter. I do not now recollect of any verbal propo-
sition for such settlement, made by him to me in person, except at the
time of the settlementat Utica. He made propositions to my brother.
The import of the propositions to me by letter will be seen from the
letters themselves, which I now here produce, and which are marked
Exhibits A. and B. I say also that I never accepted any proposition
mentioned in said letters, as the same is therein stated. I presume I
wrote to Mr. Ogden that I would accept his proposition to relinquish to
me the undivided 160 acres of Section 10, and south half of Section 3, but
Inever in any manner accepted his proposition, that he should use the
attachment suit to perfect title to property I had conveyed, and which I
understood to be the meaning of the letter of 11th December, 1840. I
believe these letters contain all the propositions which he made to me
by letter.

Ans. to 18th Int. At the time of the settlement between Ogden and
myself, he gave me, in addition to the discharge of my liability upon the
bond whereon said attachment suit was brought, a short instrument, which
contained, I should say, not more than four or five lines, signed by him,
to the effect that he released to me from the effect of said attachment,
my undivided 160 acres, part of said Seetion 10, and south halt of See-
tion 3. This release was the instrument which, as stated in my answer
to the 15th interrogatory, he agreed to give me at that time. Subse-
quently, and in 1845, he gave me another agreement or obligation, that
he would, within forty days thereafter, give me a deed of said 160 acres,
which would effectually protect me against all his aets.  This last agree-
ment was subsequent to the sale of said lands for taxes. He sent me
the deed within the forty days, and I gave him an acknowledgment that
he had done so. I had, after he suflered the lands to be sold for taxes,
applied to him for such a deed, (the title having been got into himself,)
but he delayed sending it or giving it to me, until after I finally wot his
agreement to do so in forty days.

.
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Ans. to 19tk Int. Ogden did request me to assist him in getting up the
mortgage given by said Tooley to said Hezekiah C. Smith, on the undi-
vided half of Section 10, and south half of Section 8. He so requested
soon after the settlement was made at Utica. He repeated his request
during several years, and we had several conversations on the subject.
It was kept up until the last interview we had. At one of these inter-
views he authorized me to pay $200 to get up the mortgage. I under-
stood his object was to get rid of that mortgage; so that the mortgage
for $290, which I assigned to him, should not be subject to said Smith
mortgage ; so that he could collect the $290 mortgage.

Answer 1o 1st Cross-Interrogatory. 1 did not state, in answer to the
12th direct interrogatory, that said Ogden had received any information
that T had previously sold and conveyed to said Tooley.

Ans. to 2nd Cross-Int. My answer to the 18th interrogatory states as
fully as I can state, when, where, and how such information was com-
municated, and why. The connection said Ogden had with said lands,
was through what he claimed to be the effect of the attachment suit. Said
communication was not made accidentally, but at his request, by letter.
Tt resulted from the fact that he had attached the lands, and did not know
who they belonged to. It was communicated to him after the commence-
ment of the attachment suit, and pending that suit, and I think the first
information I had of its commencement, and my reason for communicat-
ing it to him, was, that he asked me if T owned the lands he had attached.

Ans. 1o 3rd Cross-Int. The settlement may have been first proposed
by my brother, but I cannot say positively. I cannot tell from whom
any proposition for a settlement first emanated. Ogden did comply with
the terms of the settlement, but at the time of the settlement, he agreed
to act as my agent in taking care of said 160 acres, and received money
from me, to pay taxes thercon, and in suffering said land to be sold for
taxes, and getting the title in himself, he violated his agreement with me.

The deposition of JessE THOMSON, on part of defendants, taken on the
27th day of March, 1857,

Answer to 1st Interrogatory. 1 do not know either of the parties.
Ans. to 2nd Int. 1 reside in Utica, Oneida county, New York.

Ans. to 8rd Int. I am acquainted with Jeremiah Tooley, and have
been for fifteen years or over. He resides at present in Oneida county,
and has so resided for the last fifteen or twenty years.

Ans. {o 8rd Int, 1am acquainted with his gencral reputation among

his neighbors. Itis bad; and from that reputation I would not believe
him on oath.
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The deposition of NELsON RorH, on part of the defendants, taken on the
27th day of March, 1857.

Answer to 1st Interrogatory. I do not know either of the parties.
Ans. to 2nd Int. 1 reside in Utica, Oneida county, New York.

Ans. to 3rd Int. I am acquainted with Jeremiah Tooley, and have
been for about fifteen years. He resides at present in Oneida county,
and has resided there for the last fifteen years.

Ans. to 4th Int. T am acquainted with his general reputation among
his neighbors. Itisbad; and from such reputation I would not believe
him on oath.

The deposition of JoNATHAN BRrOwN, on part of the defendants, taken
on the 28th day of March, 1857.

Answer to 1st Interrogatory. I donot know either of the parties.
Ans. {0 2nd Int. 1 reside in Augusta, Oneida county, New York.

Ans. to 8rd Int. 1 am acquainted with Jeremiah Tooley, and have
been for the last fifteen years. He resides at present in Oneida county,
and has resided there for the last fifteen years.

Ans. 1o 4th Int. T am acquainted with his general reputation among
his neighbors. It is bad; and from that reputation I would not believe
him on oath.

The deposition of WirLiaM P. CLEVELAND, on part of defendants, taken
on the 28th day of March, 1857.

Answer to 1st Interrogatory. 1am not acquainted with any of the
parties, except William B. Ogden, with whom I have been slightly ac-
quainted since 1850.

Ans. to 2nd Int. 1 reside in Sangerfield, Oneida county, New York.

Ans. to 8rd Int. I am acquainted with Jeremiah Tooley, and have
been for the last thirty years. He resides at present in Oneida county,
and has resided there for the last thirty years.

Ans. to4th Int. 1 am acquainted with his general reputation among
his neighbors. It is bad; and from that reputation I would not believe
him on oath.

~
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The deposition of BraDFORD C. MONTGOMERY, on part of defendants,
taken on the 28th day of March, 1857.

Answer to 1st Interrogatory. I do notknow either of the parties.
Ans. to 2nd Int. 1 reside in Marshall, Oneida county, New York.

Ans. to 8rd Int. 1 am .acquainted with Jeremiah Tooley, and have
been for about twenty-five years. He resides at present in Oneida county,
and has resided there for the last twenty-five years.

Ans. to 4th Int. 1 am acquainted with his general reputation among
his neighbors. It is bad; and I would not believe him on his oath.

An order, made on the 11th day of January, 1855, overruling the
motion of defendant Ogden, for leave to file a supplemental answer.

A chattel mortgage from George S. Butler to James F. Draper, upon
property in the ¢ Hamilton House,” Chicago, to secure the payment of a
promissory note for the sum of $2,125.00, dated November 21st, 1856,
acknowledged on the same day, and recorded in Book 6 of Chattel Mort-
gages, page 16.

Anrticles of agreement between Charles Butler and Simon Z. Haven,
set out at page 29 of the record, and at page 8 of the Abstract.

The following letters were also filed as Exhibits, and read in evidence
in said cause:

Walerville, Nov. 26, 1838.
DEAR SIR:

Have this morning rec’d yours, dated Nov. 23rd, ’88. I
perceive that you have not seen a letter which I wrote to you a few days
since. I directed to New York city, and I would refer you to that let-
ter, in which I malke a proposition to give up the §1,600 which I have
paid on the Chicago lots, and exchange papers, from my total inability
to pay the $4,000 which remains due, together with some interest. I was
in New York in May last, and waited at your office (where I saw Mr.
C. Butler, Esq. frequently) some days to see you, but did not, though
you was expected home every hour. The contract with Tooley, as 1
believe I mentioned to you in my letter last fall, is given up. I refund-
ed what he had paid. I know you said I should have a deed, but Mr.
Bronson said differently. My power of attorney was from him; and
besides all this, Mr. Tooley refused to consummate the bargain or give
up the house and lot, which was included, without a suit in chancery,
and I was not in a condition, on my part, to compel payment, allowing
he was able to pay, which was very doubtful. 1 have sold none of the
land in question; don’t know as there is a prospect of selling any at
present. You will please write.

Yours, SIMON Z. HAVEN.
Wi B. Ocoew, Esq.




Chicago, 11 Dec., 1840.
Dr. S. Z. HAVEN,
Dear Sir:

Your brother, of Joliet, has been to see me
respecting your debt to Mr. Butler, for which certain property was
attached, proposing to settle the matters, &c., and I have looked into
the matter with B. and Collins, to whom I said that I would propose to
you as follows, to wit: That I would take from you an assignment of
Tooley mortgage without recourse to you, a deed from you of the 264
feet of the west side of lot 1, bI’k 24, and a deed of lots 1 and 7 in bl.
84, all in School Section, and what I could realize from the attachment
beside, and release you altogether from your liability for the two lots,
Mr. Butler taking the lots back, which are at present of but little value,
nor are your three lots in S. Section all worth $400.

I make this proposition on condition that Tooley’s mortgage to Smith
is no lien, or is paid, or on the conditions stated in your letter, that
Tooley owes Smith but $150, and that the mortgage is fraudulent, and
that Smith will so state on oath when necessary, and in writing now:
you remark in your letters that he so stated the fact to be to you.

The result of the attachment suit will be, of course, to convert this
property to the payment of your debt due Mr. Butler, and still leave a
large balance due from you, but if you please to convey at once that to
which you have title, I will agree to have recourse to you no further than
to perfect the title in the property attuched more certainly, by conduct-
ing the suit to the end—but without any further personal responsibility
on your part. I repeat, that if this was the only transaction between
us, I might be disposed more favorably; but I have bled so freely in
other bargains with you, and paid all money to boot, that you can’t com-
plain of my asking a good portion of what is due to me on this. And
then in your settlement with Tooley, the money you had received of him
on account of the sale of Kankakee lands, for mine and others’ benefit,
you applied to your own account. Surely, under all the circumstances,
you can’s but think my proposition to release you for what I have already
secured to me, and Tooley’s bond and mortgage to boot only, is very
liberal and favorable to you. By the by, if you should accept my pro-
position, is Tooley’s personal responsibility anything ?

I should be glad to reccive your reply about New Year, as I may go
East after, and if any arrangement is to be made, might take Utica in
my way instead of a more Southern route.

Very truly yours,
W. B. OGDEN.

Utica, Dec. 18, 1840.
War. B. Ocpes, Esq.,
Dear Sir:

I have received no communication from
you since Jan. 15, 1840. Have written to you twice since that time—
wrote last, I believe, in October last. My brother, from Joliet, informs
me that he has had some conversation with you lately at Chicago; that
you informed him that you wrote a letter in July last for Collins to copy
to me, (which I have not received,) in which you say, as near as he can
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recollect, ““Say to Doct. Haven, that if he will relinquish his title to
what property we have attached, and give the Tooley mortgage, we will
say even, withdraw, and give up the papers.” Now if you made this
offer, I will accept it, if the property attached is the following, a copy
of which was sent me as taken from the clerk’s office, with the agreement
that Bela Brown have a deed of an undivided 160 acres from sec. 10
and 3, which he has nearly paid for, but a deed has not been delivered.
This T mentioned before in my offers ; justice requires that he should have
this deed, and as there was something due, the deed was not given—a
demand against him was good for nothing.

Copy, property attached in Cook county :

Charles Butler, 26% feet on the west  of the west side of lot 1,
vS. block 24, school sec. addition to Chicago; also,
Simon Z. Haven. 19-24 part undivided from sec. 10, S. % sec. 3,

township (39) N., range 12 E. of the third prin-
cipal meridian. In Will county, the N. E. qu. sec. 18, T. 84 N., R. 11
E. TFractional half of sec. 15 in T. 83 N., R. 10 E., and S. W. qu.
sec. 15,in T. 33 N., R. 10 E. of the 3rd P. M.

If T understand this offer, it will differ from the one I made to C. But-
ler, and subsequently to you, in my letter, in this: it includes the 26%
feet of lot 1, bl. 24, of which I have a deed, free from incumbrance, on
record. I have no interest whatever in the land in Will county which
the attachment covers, by deed, mortgage, or otherwise. I have not a
foot of landed property, nor a mortgage of one dollar, which has the
remotest connection with any trade we ever made, or that was ever pur-
chased with any money, or avails of money, received from you or Mr.
C. B. The qur.sec. in 18 Will county, T. 34, I sold soon after I entered
it; I received only part payment in cabinet work, and the remaining
claim was long since relinquished. The other land which is mentioned,
in sec. 15, Will county, was purchased for another man, with his money
entirely, and I never owned it or any interest in it; he gave me some-
thing for the trouble, that is all. You will, Ktrust, answer this without
delay, and state whether we understand each other.

Yours,
SIMON Z. HAVEN.

P.S. You will recollect that I received but a small part of the
money you paid me for land ; it principally went to Jones, H. B. Clarke,
and Doct. Maxwell ; it was mostly theirs. T made only one dollar per
acre on that. I think you are mistaken in saying to my brother, that
this was all one trade; the two trades were perfectly distinct. I took
the two lots and paid you half a section of land towards them, and the

other contract was perfectly distinet, and a cash trade afterwards.
S Z N

Chicago, Dec. 81, 1840,
Dr. S. Z. HAVEN,
Dear Sir :
Your favor of the 18th inst., written
before the receipt of mine to you of the 11th inst., came to hand this
morning.




38

I refer you to my letter of the 11 for particulars as to my proposition
to settle with you. Your brother is mistaken in understanding me to say
that our bargains were all at one time. I stated to him precisely what
T wrote to you. He is also mistaken in the list of property attached.

The property attached appears on the writ as follows :

WILL COUNTY.

E fractional % of 15, 83 N. 10 E.

S. W.+ of 15, 33 N. 10 E.
N.E.+ of 18, 84 N. 11 E.
COOK COUNTY.

19-24 of Sec. 10 and of S. % of S. 8, T. 89 N., R. 12 E. Sub-Lots 1
and T of Lots 2, 8, and 4, in B. 84, School Sec. Chicago.

26% ft. of W. Side of L. 1, B. 24, € &

The above comprises the property attached, and in addition to the
inquiries and information asked for in my letter of the 11th, I want to
know how it is that the title of each of the foregoing tracts and lots
appears in you and unencumbered if it be otherwise. Were not the lots
in Will Co. entered in your name, or a title made to you to them in some
way ?

Do you not know the sub-lots 1 and T, of 28 and 4, in 84, in S. S.?

Please give me the particulars in relation to each tract in your reply.

Should you desire to close with my offer, you may convey to me all
your interest in 19-24 of S. 10, and of the S. % of 3, reserving therefrom
160 acres undivided, &c.

Please reply particularly to my enquiries as to Tooley’s responsibility,
and as to the origin and present situation of his mortgage to Smith.

I am very truly yours,
W. B. OGDEN.

Ulica, Jan. 18, 1840.
(Should be “Jan. 18, 1841.”)
War. B. OcpEeN, Esq,
Dear Sir:

§ I have waited one week since I rec’d
yours of the 81st Dec. in hope thatI should have an answer to my second
letter, but as I do not yet obtain one, I will answer this so far as it
requires an answer. I believe my letter contains a full answer to all your
inquiries except what relates to the Tooley mortgage. I have stated to
you the leading facts, in relation to that, in some of my previous letters.
I have had no conversation with Smith or Tooley for more than a year—
do not know whether Smith has rec’d from Tooley the §150.00 which he
owed him or not; but I will take the first opportunity to learn respecting
that or any other facts connected with that subject, though I have no
expectation of learning anything that will alter the complexion of that
affair in the least. A person has lately told me, that knows something
of Tooley’s affairs, that he supposes him to be worth more than $10,000.
He owns now, I suppose, and has always owned a large real estate—is a
farmer, and lives on a large and valuable farm; so I am told. Before
my settlement with Tooley I had a mortgage on this land in question,
(8—10) as security ; he goes to Smith and persuades him to take this
$2000 mortgage, enjoining secrecy on him and the attorney, and then
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comes to me and effects the settlement, giving me the mortgage, $290.00
without a bond, which he afterwards boasted was good for nothing—con-
fessing the trick which he had played, and refusing even to pay one cent
on the mortgage. Esq. Carpenter, of Sangerficld, is perfectly acquainted
with the whole transaction ; we talked it all over before him after the
disclosure of the $2000. I asked him, I think in Tooley’s presence, if
it was not swindling. He said he thought it smelt hard of it. Smith
had lent Tooley $200, $50 of which had been paid—for this Smith held
Tooley’s note. Tooley goes to Smith one evening, after getting the
writings all prepared, and says, * Smith, don’t you want a mortgage on
my Western lands ?  Smith says, ¢ Why, what for ?” “You kuow,”
says Tooley, ¢ that I owe you.” ¢ Yes,” says Smith, “but I have your
note.” ¢ Well,” says Tooley, ¢ it will do you no hurt to take the mort-
gage, and it may do me some good ;” so Smith took the mortgage, without
paying one farthing in consideration, or giving up the note. After this,
in conversation at Tooley’s house between Tooley and Smith, Tooley tore
up this note of Smith’s without Smith’s consent. He complained of this,
and Tooley says, “ You need not be alarmed, Swmith; you have this
$2000 mortgage.” If T understand, I have complied with your offer in
every respect, (giving no guaranty in relation to Tooley) in my last
communication, with the exception of the Sub-Lots 1 and 7, Bl. 84, and
what I have said in relation to these is simply this: you may have these,
if you cancel the remaining dues on the lots. This is relinquishing
my interest in said lots, considering the note in the light of a lien on the
lots ; this, I think, you will say is right. If this meets your views, and
I hope it will, you will so inform me, and I will, without delay, make
over interest in the property before mentioned.
Yours truly,
SIMON Z. HAVEN.

Utica, Mar. 11, 1840.
(Should be ** Mar. 11, 1841.”)
Wit B. OcpEn, Esq.
Dear Sir:
I have not heard from you since 31
Dee. last, though I have written you since. I say distinctly in this com-
munication, that I comply with your offer for a settlement in your letters
of Dec. last, if you have not accepted with my offer conveyed to you in
my last; ‘and further, if you have not, I will leave it to your liberality,
as to lots 1 and 7, in 84. If you can do anything as to the balance due
Goodhue & Goodrich, for me, on these lots, I hope you will. You are
at liberty to take possession of the property in question, and as soon as
I can hear from you, I will make out the necessary titles to the land, and
you cgn give up the papers in your hands.
Yours,
SIMON Z. HAVEN.

Smith says, his mortgage and his affairs with Tooley, are exactly as
they were when he first took the mortgage.




40

Chicago, 20 Apl., 1841.
S. Z. Haven, Esq.
Dr Sir:

I am in receipt of your favor of 11th March,
and am glad that you accede to my proposal of the 11th Dee. last, for
settlement of our affairs.

I shall go East in July, and will take Utica in my way, expecting to
find you at home ; will bring all the papers with me, and we will close
the business, as acceded to.

Very truly Yours,
W. B. OGDEN.

P.S. Shall T find you at Utica, through the month of July, and
when ? W. B. 0.

X New York, Oct. 27, 1841.
Docr. S. Z. HAVEN.
Dr Sir:

I neglected, in consequence of my illness,
when we arranged our matters in Utica, to make the necessary memoran-
dums, and forget all the particulars of the settlement. Will you please
make me a brief statement of them, and direct to me at 20 Nassau
street, N. Y., and if private opportunity offers, please send me the papers
that you was to execute for me. I shall return by Utica, and go and
see Tooley, as I proposed to you, and shall probably want you to go
with me.

Very truly Yours,
W. B. OGDEN.

P. S. Have you written the parties interested, about paying me costs
and recovering back their titles to the property you sold them, but of
which sales no record appeared when I attached? I want their atten-
tion to that matter as soon as may be. :

W. B. 0.

& Utica, Oct. 30, 1841.
Wi, B. OcbpeN,

Dear Sir:

In answer to yours of the 27th inst., I

will reply : you take Tooley’s mortgage which I have assigned to you,

the sub-lots 1 & 7 in bl. 84, School Sec. to Chicago, and 264 feet of

lot 1, blk. 24, and I relinquish the two lots which I purchased of you,

and you give up the contract which you have against me, which you said

was in N. York. You relinquish to me, for Bela Brown, of N. York,
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160 acres of the 960 undivided acres on the O'Plain river, (Sec. 10 and
S. % of Sec. 8, T. 839 N., R. 12 E.,) owned as follows:

Tooley, 480 (Tooley would be subject to your attachment if

his deed was not recorded.)

Dr. Meacham, 200

S. Z. Haven, 160 for B. Brown.

Ozias Holmes, 120
960

This accounts for all the property attached in Cook Co. Ihad no inter-
est in any property which you attached in Will Co. The B. fractional % of
15, 83 N., 10 E., and the S. W. # of 15, 33 N., 10 E., 1 entered for my
brother-in-law, and deeded to him long since. The N. L.  of 18, 34,
11 E., I deeded 4 years since to Alvinza Andrews, of Waterville, Onecida
Co.—this is all. I wrote to the persons concerned immediately after
you left me—they can only wait for you to say how much each one has
to pay to be released. You will please to execute to me the proper re-
lease from the attachment, &c. I think I can send your papers by private

conveyance. Yours truly,
S. Z. HAVEN.

Chicago, 8 Dec., 1843.
Docr. HAVEN,
Dr Sir:
On the other side is a statement of the costs
made and paid out in carrying to conclusion the attachment suit of C.
Butler vs. S. Z. Haven.

Mr, Holmes came to me and desired to purchase back his tract, and I
conveyed it to him, he paying me $57 37-100, as is stated on the other
side. No other person has applied to purchase back any of the property
attached.

If 1 receive within 60 days the $116 43-100 disbursed by me, together
with the costs of conveyance, say $1.50 for each deed and acknowledg-
ment, I will convey the property to whom you have conveyed it, that is,
the lands in Will, and the 160 to B. Brown. But I will not convey it
on speculation or to any other than the sufferers by purchase from you.

And i6 the thing is not attended to within 60 days, I do’nt propose to
continue the above propositions.

As to the lands on the O'Plane, I think a division had best be made
before conveying it to Brown.

Tow stands matters with Tooley? Is Smith’s $100 or $150 mortgage
paid ? or have I got to proceed in chancery to show and prove the fraud
attending the giving of that mortgage ?

1 had an impression that 1 did not propose to reconvey the Will
county lands for a sum equal to my costs in obtaining them, but the Bela
Brown tract (160 acres,) only.

Was not such the fact?

Yours, very truly,
W. B. OGDEN.

P. S. The $3 bill you gave me at Utica was on a broken bank, and
1 have never got anything for it. W. B. O.
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Statement of expenses incurred in perfecting title to lands of S. Z.
Haven, attached by Ch. Butler, to wit :

Paid Will Co. Sheriff’s charges,
« Rxpenses of search of records in Will Co.,
« ook Co. Sheriff’s charges,
«  (Costs of Court,
«  Attorney’s fees,

Rec’d of O. Holmes,

Bal. of costs,
Int. on same 3 yrs., T%

Add. exp. of Sheriff, deeds and rec. 3 deeds @ 1.75 each,
and recording, a 1.50 each,
Paid taxes 1841, Cook Co., $5.25
13 43 1842, 43 « 3.50
ey At
1842, Will Co., 3.60
[IGUBE GRS 9200

$28.64
Rec’d of Dr. Haven, 12.20

Balance of expenses incurred to perfect title to the
$116.43. Dr. Haven’s credit of $12.20 is made at $50.00 in Co.
orders, had of him, over amount used in paying Cook Co. taxes of 1843.
The proportion of expenses can casily be proportioned to cach tract
from above account.

. Dtica, Dec. 21, 1843.
Wi B. OGpEN, EsQ.
Dear Sir:

1 was very much surprised at the con-
tents of your letter, which Thave just received, bearing date Dee. 8, 1845,
(notwithstanding my journey to Chicago, and the great pains Lhave taken
to sec you). Wheu you was here in Sept. 1841, Imade a full settlement
with you as far as I was concerned, and on my part I assigned a certain
mortgage to you and deeded to you 3 Tots in Chicago, giving up two lots
as you know which had been in part paid for, and on your part you en-
dorsed satisfied, (or your words were, « ghandoned and at an end,™) the
demand on which you commenced the attachment suit, and you further
gave me a writing in which you agree to release to me the 160 acres for
M. Brown, aud for which he had paid in part. Now 1 made this eon-
tract in good faith, and delivered to you the deed, and paid for the
acknowledging of the same, and supposed thet you wrould send me my
deed as soon as you reached Chicago, which I am confident you agreed




43

to; this, I then supposed, and now suppose. was the contract; at the
time, you observed that you should require of those persons whose lands
you had attached, under my name, and in which I had no interest (as 1
had always told you from the commencement of your suit) that they
should each pay his proportion of the costs, which you said were some 40 or
50 dollars. This demand I observed to you, I believed to be wrong and
unjust, whether unlawful in Illinois or not I cannot say, and so 1 now
think, though I say it respectfully. The land on which you claim costs
in Will county, I suppose, are 6 lots, belonging to my wife’s brother, in
Sec. 15, T. 83—which I never invested one cent in, though I entered
them for him in my name, and assigned the certificates to him, and
afterwards gave him a deed, which I suppose was given and not recorded
before the suit commenced, though I do not know when this was,
exactly; and 2 lots in Sce. 18, T. 34, which were deeded to Alvinza
‘Andrews of Waterville, Oneida county, N. Y., and paid for a year or more
before the said suit was commenced. Mr. Andrews had a conversation
with me on this subject last fall, when Martin Demmond of Joliet was
in this county, and I understood him that he had appointed him or some
other person to attend to this affair; he is anxious to have it arranged.
I have written to Jairus Moffit of Perry, Wyoming county, N. Y., my
brother-in-law, who lives 150 miles from me, and whom I have not seen
since I settled with you in Sept. 1841. What he will say or do, [ can-
not say ; I have observed to him that it would be impossible for me to
pay the amount of cost which you require, and if I could, I did not think
it belonged to me so to do. My agent, G. W. Woodruff, Bsq., of Joliet,
writes me that you * will give title to my 160 acres on the payment
of my proportion.” Now, is this so? Ifitis,I have totally mistaken
your meaning heretofore ? Was 1 to pay anything to cntitle me to a
decd of the undivided 160 acres of the Sec. and one-half (10 and % of 3)
free {rom any encumbrance? The writing which I have mentioned and
which I supposed entitled me to a deed in the following words, *I here-
by agree that the 160 acres sold Brown by Doctor Haven shall be re-
Jeased from the sale under the attachment suit brought against said
Haven.” Signed by your name, Sept. 22, 41.

This land had not been deeded to Mr. Brown. I had given him a
bond for a deed and he had paid me only in part, and by releasing from
the sale I understood that it was to be released to me, so as to cnable
me to consummate my agreement with Mr. Brow. If costs were to be
paid on this, why was it released in preference to the other parveels. 1
hope when you reflect upon the subject you will not refuse to give we
this deed, in my own name, as it can make no difference with you, it
nothing was to he paid you on giving it, and this certainly was my under-
standing of the contract. You perhaps recollect that when we made
this settlement you was sick, and was to slart East, a few minutes in the
morning, and that what was written, on that account, was extremely
brief; that the deeds were made out afterwards,  The money which I
left for you was left for taxes.on said 160 acres, and not to pay costs, as
appears to be applied from (ke aredit on your bill of costs, and 1 wish to
have it retained for that purpose. If you did not so understand me,
please informme.  You asked whether you agreed to release the land in
Will county by the costs being paid. ITanswer, yes. Lhave learnt nothing
in relation to Smith or his demand against Tooley. The writing on our
agrecment is in the words following: * In consideration of an assign-
ment of a mortgage J. Tooley of a deed of 3 lots in School Sec-
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tion, Chicago, made to me this day, it is agreed that this agreement
above written, between Charles Butler and Simon Z. Haven, is abandoned
and atanend. Sept.22,1841.” Signed by W. B. Ogden, for C. Butler.
Now I was holding a certificate from government for said 160 acres, and
if T had not supposed that the above endorsement and the release of the
land from the suit as given above, would have brought it into my hands
to all intent and purposes, I should not have given up additional property
which I did at the settlement. I wish not to weary you, and I wish to
be understood as writing in the kindest spirit. I am now poor and have
no means for defending equity suits. You have the lots back, you have
the (1600, 320 acres in Will Co.,) you have 3 lots which cost me $§1000
cach, and the assigned mortgage, and are you not willing to give me or
allow me to retain it, the last foot of land on which I have any claim in
Cook Co., if Brown did not take it from me ? You must not be harder
with me as agent than you would be if you werc principal. Mr. C. But-
ler promised me in Utica that he would not take from me everything
that I had on that $500 debt. If he knows what I have paid, I am
confident he does not wish it. Should you do it, you wound me
deeply. If you think proper, you will make me out a decd and leave it
to be recorded, and apply the money I left your clerk towards future
taxes. If otherwise, you will have the goodness to inform me immedi-
ately what is your determination. If the land is mine or comes into my
hands, I will take for my share the } of 8 next the river, which fell to
me on division with Mallory—should you consent. Yours truly,
SIMON Z. HAVEN.

My brother Moffit has a brother, and a small property which he accu-
mulated by laboring by the month almost wholly. Please inform me of
the date of the attachment suit. S. Z. H.

Ulica, Aug. 12, 1845.
Wi B. OGpEN, Esq.
Dear Sir:

I am glad to learn by Mr. Denman that
you are probably iu the city of New York. Now, will you inform me
when you shall return, and whether you shall return through this city ;
and if so, will you call and see me; please tell me, so that I may be in
the city when you come; it may save me & journey to Chicago.

I sincerely hope, after all the delay which we have had, and I hope 1
may say after all the mutual good feelings which have been exchanged, you
will not refuse to comply with a written stipulation, which you made on
our last settlement, as I cheerfully complied with every iota on my part.
and had no doubt you would on yours. If no individual has redeemed
any of the land held by the attachment, I do not see how that should
affect the agreement, to give me a release on said 160 acres.  Your exact
words arc those: * I hereby agree that the 160 acres sold Brown by Dr.
Haven, shall be released from the sale, under the attachment suit brought
against said Haven 3 signed by you, Sept. 22, 1841.  Will you give me
this decd ?  Will you call at Utica and see me? Shall T make a jour-
ney to New York? I believe I have always paid the tax on said 160
acres, and have money with G. W. Merrill, Chicago, for that purpose.

Yours truly,
SIMON Z. HAVEN.

P. <. Mr. Brown owes me note on this land some §500.00. T have
his notes for $394.90 and int.
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New York, Dec. 27,45,
Dr. HAVEN,
Dr Sir:

I wrote home to have accurate surveys and plan of
divisions of our land made, to be submitted to you, but doubt if it
arrives before I leave for Chicago, some three weeks hence.

You did not say in any of your letters whether you had scen Tooley,
as you proposed when we met at Utica.

1 have a tax title to the land mortgaged by him, and shall hold it, of
course, but had rather his mortgage to Smith were cancelled, and the
one I hold given up, and his deed given me for the property,if he pleases
to do so; if not, I think I shall file a bill in chancery, to get Smith’s
mortgage set aside as fraud. Shall you see Tooley or Smith, or had you
Dbest write them ? Please let me hear from you about it before I return.

Yours very truly,
W. B. OGDEN.

Bond for deed of 160 acres of land, from William B. Ogden to Simon
7. Haven. Set out in the Record at page 58, and in the abstract, at
page 15.

A deed from Samuel J. Lowe, sheriff of Cook county, to William B.
Ogden, dated February 17, 1843. Set out in the Record at page 23,
and in the abstract at page 7.

A deed from Samuel J. Lowe, sheriff of Cook county, to William B.
Ogden, dated January 15, 1845. Set out in the Record at page 25, and
in the abstract at page 7.

A deed from Samuel J. Lowe, sheriff of Cook county, to William B.
Ogden, dated January 15, 1845. Set out in the Record at page 27, and
in the abstract at page 8.

A deerce, made on the Srd day of April, 1858, which is as follows:

That the complainants be permitted to redeem the premises in contro-
versy, from the mortgage of Jeremiah Tooley to Simon Z. Haven, and
assigned by him to said Ogden, and that it be referred to L. C. P. Freer,
master in chancery of Cook county, to take an account of what is due
to defendants on said mortgage for principal and interest, and for taxes
paid on said premises since the assignment of the said mortgage, by
Simon 7. Haven to William B. Ogden, and interest on the same from
the times of payment thereof till the time such an account shall be taken
by said master in chancery ; and what shall be certified by said master
to be due to said defendants, for principal and interest and taxes and
interest, it is ordered that the complainants pay to the defendant Ogden
within six months after the said master shall have made his report, and
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the same shall have been confirmed ; and that upon such payment, the
defendants do convey and surrender the said mortgaged premises unto
the complainants, or unto such other person as they shall direct, free
and clear of all incumbrances done by them, or any person or persons
claiming by, through or under them. But, in default of such payment,
ordered, that complainants stand dismissed from court with costs.

An order, made on the 80th day of November, 1858, that the name of
L. C. P. Freer be inserted in the above decree, and that he carry the
same into effect.

The report of L. C. P. Freer, master in chancery, dated June 1, 1859,
was filed, June 15, 1859.

By which it appears that the amount due from complainants to defend-
ants, upon said mortgage, principal and interest, for taxes paid and.
interest thercon, is - - - - - §1.57
which sum is made up as follows : |

Principal sum of mortgage debt, - - - $24

Tnterest thereon for 20 years and 4 months, at 7 per cent., 114

Taxes paid on the land in question, from 1842 to 1857 A

inclusive, with interest on same to Feb. 1, 1859, 61
Interest on last item, from Feb. 1 to June 1, 1859, - 17
S .'. :
$1,3255 .

And that the master was of opinion that an order should be enfered,
directing the payment, by the complainants to the defendants, of the
above sum of $1,328.55, with interest from June 1, 1859, until paid in
full, for the redemption of said mortgaged premises, as against the
mortgage debt and interest thereon and all taxes and disbursements on
account of said premises, and interest thereon up to said 1st day of
June, 1859.

Tle final decree, confirming in all things the report of the master,
was made on th@23rd day of July, 1859.

Trom which deeree the defendants prayed an appeal, which was
granted upou filing bond in the sum of $1,000 within 30 days, with

Mahlon D. Ogden as surety.

The appeal bond was filed August 19, 1859,
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'STATE "OF TLLINOIS-“THIRD GRAND DIVISION,

Supreme Oourt:therec.)f, April term, 1860.

" ‘WiLLiay B. OGDEN and':}
CHARLES BUTLER i -
: W8uNTH Ll P
. .Carno. HAVEN and = |, .
; Isaac M. GROVER. J '

The defendants in error filed their bill against the plaintiffs in error to
.redeem the, undivided half of the south half of section threo and of
. section ten,’towr'l. 11) i_idf-tl_i, range 12 east of the third principal meridian
. from a mortgage exccuted by Jerémiah Tooley, in 1838, to Simon:Z.

Haven, for.$290, and which was assigned by said ‘Haven to said Ogden
on-the 22nd of September, 1841, " s

The plaintiffs in error deny the. right of the defendants in error to

.make such redemption, on two grounds — :

1st. Because the pluintiff, Ogden, as they allege, has acquired an ab-
solute title to the land under certain proceedings in an attachment suit,
commenced by Ogden in the name of Butler on the 11th of Oct., 1839,

. against Simon Z. Haven; and

9nd. Because said Ogden bought said land at tax sale for the taxes of

1841, and procured tax deeds for the same, which they allege constituted

. claim and color of title made in good faith, under which they say Ogden
.-poid all the taxes assessed for more than seven years,

1t is admitted that-the- dofendants have a right to redeem unless they
are barred by one of these causes. I propose to examine each in its or-
. der, and

1st. The claira of title under the attachment.

The writ of attachment was issued Oct. 18, 1839, and was levied on
the land Oct. 80, 1839. It does not appear that the Sheriff filed any
certificate of his levy in the Recorder’s office. Judgment was entered
in the attachment suit May 7, 1841, and execution issued June 28, 1841,
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under which the Sheriff sold the land to Henry Smith, who purchased for

Ogden, July 22, 1841, and the Sheriff, in pursuance of said ‘sale, con-

veyed the land, Feb. 17, 1845, to Ogden, and the deed was recorded

June 17, 1845. Haven conveyed the land to said Tooley Dec. 16, 1836.
Independent of our recording acts, it is clear that Ogden, by the forego- ;
ing proceedings against Haven, could acquire no title to the land, be- '
cause Haven had parted with all his interest prior to the institution of

the attachment. But it is insisted that as Tooley’s deed was not record-

ed, and Butler and Ogden had no notice of it until after the levy of the
attachment, that Butlex as a creditor of Haven, acquired a Zen on the

land, and - that Ogden is entitled to hold it, us a subsequent purchaser,

under our recording act.

Ogden acquired no title, first, because he had actual notice of the
conveyance by Haven to Tooley prior to the institution of the attach.
emat. Tooley gave him that notice in the summer of 1837, whilst he
held the claim upon which the attachment was founded, and of which he
was part owner ; and being acquainted with Haven and the land, the in-
formation so given him would make an impression that he would not be
likely to forget in two years! Besides he must have had actual notice,
by an examination of the records, of the mortgage from Tooley to Ha-
ven, and that was sufficient to recall to his memory the information pre-
viously given him by Tooley, and to put him upon inquiry. Ogden told
Haven that he levied the attachment upon all the lunds which the records
showed had been conveyed to him and which he had not conveyed away ;

-and of course as he was seurching the records to see what lands ha.d
been conveyed to Haven, he must have discovered the Tooley mortgage
and: the fuct that he wrote to' Huaven inquiring who owned the land shows,
at least, that he hud reason to suppose that they did not belong to him.
There is nothing improbable in the ‘statement of Tooley as to. the infor-
mation which he gave to Ogden, and the attempt to discredit him is, as
the Court will see from the evidence, an entire failure.
LeNeve vs. LeNeve, Equity Leading Cases, vol, 2
part 1 139 142, /’2/ /4/ /4¢ /ﬁ »‘&cé@ Lﬂ/t1& (% Gl

)‘07; awie % Sy 7 X/ Stevens vs. Cooper, 1 John. Ch., 430 ;

s Mu W 1Wnsh Gouveneur vs. Liynch, 2 Paige, 300 ;

Gwin vs. Knapp, 6 Paige, 89 ; :
3—4(*— (s z"(/ Paxton vs. Harrier, 1 Jones, (Pa.) 815 £

Howard Ins. Co. vs. Halsey, 4 Sund. (sup.) 570;

Baker vs. Briggs, 8 Pick., 129, -
But it is not denied that Ogden had notice of the sdid conveyance to
Tooley long before the said judgment was obtained. In the answerg
both of Ogden and Butler, they say they had no notice prior to the in-
stitution and levy of the attachment. A creditor within the meaning of
the recording act, is one who has instituted such proceedings as give him
a lien on the land. That lien is not acquired by the levy of an attach-

ment, until a cortificate thereof is filed in the Recorder's office.
Jewett vs. Palmer, 7 John., 67 ;

Gaty, Cune & Gladsby vs. Pittman, 17 IlL, 21, 22;
Martin vs. Dryden et als, 1 Gil., 217 ;
Story vs. Windsor, 2 Atk., 630.
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And as no such certificate was filed in this case, no lien was acquired
till the entry of the judgment, and it is not denied that Ogden had no-
tice of the conveyance to Tooley before that time.

Brown et al vs. Welch, 18 Ill., 346.

But if any lien was acquired on said land, it was discharged by the
settlement between Ogden and Haven, agreed to on the 20th day of
April, 1841, and consumated on the 22d day of September, 1841. The
settlement was, in fact, made before the judgment was rendered, and
when it was consumated, Haven did not know that the attachment had

. been prosecuted to exeeution and sale. Haven swears positively that it
. Was a settlement in full of the attachment suit and of the bond upon which
it-was founded, and that he never accepted any proposition in the letters
.of \Ogden as the same is therein stated; that he never, in any manner,
accepted his proposition that he should use the attachment suit to perfect
title to.property which he had conveyed, and which he understood to bo
the meuniag of his letter of December 11th, 1840. Aund in this he is
. supported by the circumstances and admitted facts of the case, as well
as by the presumptions of law arising on those fucts and circamstances.

1st. As to the facts and circumstances: The suit was brought to re-
cover part of the price of Two LOTS which Ogden had sold to Haven,
~and upon which Haven had paid $1609.00. Ogden considered his pro-
posal to settle this balance very liberal and favorable. This liberal and
Savorable proposition, according to Haven’s understanding of it, was
that Ogden should retain the $1609.00 paid, as well as the lots for which
it had beed paid, and should ‘also have three other lots and the Tooley
mortgage. But according to Ogden’s present pretensions he was to have,
. in addition to the above, two and ona-quarter sections of valuable land.
' Ogden, five duys after the settlement, had forgotten its terms, and for a
long time afterwards did not claim anything more than the costs of said
attachment. By the settlement Huven was to have one hundred and
sixty acres, being all that belonged to him of the attached lands.

These ave the facts in the case. The presumption of law is, that Og-
den and Huven, in miking said settlement, acted honestly; a presump-
tion altogether inconsistent with the pretension of Ogden that he gave
up to Haven his own land, and took in payment of Haven's debts two
and one-quarter sections of land belonging to other persons. This preten-
sion can only be sustained on the supposition that both Haven and Og-
den intended to perpstrate a gross fraud upon the rights of other persons.

If the transaction was as is sworn to by Haven, then the parties acted
in good faith; but if it was a3 now pretended by Ogden, 1t was such a
7 froud upon the rights of others as renders it utterly void,

1 Story Ejuity Jurisprudence, sections 333, 633 and note 634 a, 638,
DL P 40 0. B s n b 205 46
Haven, in his letter of the 18th Jan., 1840, (1841,) to Ogden, spoak-
ing of his former letters —“If T understand, I have complied with yoar
offer in every respect (giving no guaranty in relation to Tooley) in my
last communication, with the exception of the sub-lots 1 and T, bl, 84,
and what I 'have said in relation to these is simply this: you may haye
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hese if you cancel the remaining dues. This is relinquishing my intex-
est in said lots, considering the notes in the light of a lien on the lots;
this I think you will say is right. If this meets your views, and I hope
it will, you will so inform me, and I will, without delay, make over my
interest in the property before mentioned.”

Again, on the 11th of March, 1841, referring to a former letter, he
says: “Isay distinctly in this communication, that I comply with your
offer for a settlement of your letters of Dec. last, if you have not ac-
cepted with my offer conveyed to you in my last; and further, if you

‘have not, I will leave it to your liberality as to lots 1 and 7 in 84, * *

You are at liberty to take possession of the property in question, and as
soon as I 'can hear from you, I will make out the necessary titles to the
land, and you can give up the papers in your hands.”

On the 20th of April, 1840, Ogden wrote to Haven: I am in re-
ceipt of your favor of 11th March, and am glad that you accede to my
proposal of 11th Dec. last, for settlement of our affairs. I shall go east
in July, and will take Utica in my way, expecting to find you at
home ; will bring all the papers with me, and we will close the business
as acceded to.” :

All this was before judgment was entered in the attachment case, and

it is very evident that the arrangement was to be a full payment of the

debt.

In the first letter, Ogden was to cancel the remaining dues on the lots,

and in the second he was to give up the papers in Lis hands. Itis evident

that Ogden, at the time of the settlement, did. not conteraplate getting

_anything more from the owners of the attached lands than the costs of

the attachment. He enquired on the 27th of October, 1841, whether
he had written to the owners about paying costs and getting back their

.lands. e refers to the subject again Dec. 8, 1843, and states that

Holmes had paid $57.87, his part of the cost, and that the costs re-
maining to be paid by the others was $116.43, and that if it was paid
within 60 days he would convey the land, ge.

Haven, in his answer of Dec. 21, 1843, expresses his surprise at the
contents of Ogden’s letter, and adds: * When you was here in Sept.,
1841, T made a full settlement with you as Jar as 1 was concerned, and
on my part I assigned a certain mortgage to you and deeded to you 3
lots in Chicago, giving up two lots as you know had been in part paid
Jor, and on your part you endorsed satisfied (or your words were aban.
doned and at an end) the demand on which you commenced the attachment
suit; and you further gave me a writing in which You agree to release to
me the 160 acres for Mr. Brown, and for which he had paid in part,
Now I made this contract in good faith, and delivered to you the deed
and paid for acknowledging the same, and supposed that you would
send me my deed as soon as yow reached Ohicago, which I am confident
you agreed to ; this I then supposed and now suppose was the contract.
At the time you observed that yow should require of those persons whose
lands you had attached, under my name, and in whick I had no {nter-
est, (as I had always told you from the commencement of your suit,) that
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they should each pay his proportion of the costs, which you said were
some 40 or 50 dollars. This demand, I observed to you, I believed to
be wrong and unjust, whether unlawful in Illinois or not I cannot say,
and so I now think.”

Now suppose the bargain had been that Ogden took the Tooley mort-
gage and the three lots in full payment of the debt, except the costs of
the attachment, $40 or $50 as he then stated it to be, or $186 as he
stated it in Dac. 8, 1843, and that he would release Haven and his land
from the payment of that part of his debt and collect it out of the
lands of other persons. There was due to Haven from Brown on the
160 relinquished to Haven, $500; that amount was justly and legally
subject to the payment of his remaining debt of $186, and to relinquish
it to him and collect the debt of other persons would b fraudulent.

It is very evident that Ogden did not claim the Tooley land under the
attachment. Why, if he did, his great and continued solicitude about
Tooley’s mortgage to Smith? That mortgage could have no effect on a
title'derived under the attachment against Haven. He enquires, Dec.
8, 1843, “how stand3 matters with Tooley? Is Smith's $100 or $150
mortgage paid? or have I got to proceed in chancery to show and prove
the fraud attending the giving of that mortgage ?”” He writes to the
same effect Dec. 27, 1845, It is true that in this last letter he claims

_the land as his own under a tax deed, but does not intimate that he
claims it under the attachment.

- 2nd. As to the cluim and color of title, &e., it is sufficient to say that

there is no proof that Ogden paid the taxes for seven years; and if he

had paid the taxes and occupied the land, his possession would not have

been adverse to the title of Tooley. As mortgagee he was entitled to

the possession, and whilst the relation of mortgagor and mortgagee con-

tinued, neither of them could do anything to the prejudice of the other.
2 Spence Eq. Jurisdiction, 654, 656, 668 and 807 ;
Bakestraw et al vs. Brewer, 2 P. Williams, 512 ;
Foster vs. Marriott, 2 Ambler, 668 ;

Godfrey vs, Watson, 3 Atk., 518;
Choteau vs. Jones et al, 11 Ill., 322 ;

Voris et al vs. Thomas, 12 I, 444 ;
Ralston vs. Hughes, 18 Ill., 481.

The purchase being by, and in ths nam2 of Smith, even if hy had
purchased for himself, can make no difference.
2 Story Eq. Jur., sec. 1264 ;
Kennedy vs. Daly, 1 Sch. & L., 379 ;
Armstrong vs. Campbell, 8 Yerg,, 231 ;
Oliver et al vs. Piatt, 8 Howard, 401 ;
Nolen ¢t al vs. Gwyn, 16 Alabama, T27.
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