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tate of CHESTER PoTTER, deceased,
Def’ts in Error.

ARGUMENT OF PLAINTIFF IN ERROR,

By LELAND & BLANCHARD.

STATEMENT OF CASE.

August 15, 1855, John Montanye and Chester Potter, deceased, by
agreement in parol, entered into a partnership in business of buying and
se'ling grain at Somanauk, Illinois, by the firm name of Potter & Montanye,
Continued business until Dec. 21st, 1856, when Potter died.

On the tenth of June, 1857, the defendants in Error as the Administra-
tors of Chester Potter, deceased, filed their bill of complaint in the DeKalb
Circuit Court, alleging that Montanye had in his possession assets
belonging to the firm of Potter & Montayne, and refused to account to
them for the same ; that there was a large amount due from Montanye on
a proper accounting for which they pray. Oath waived.

January 20th, 1858, Montanye filed his answer under oath, giving a
statement of the partnership transactions, and denies having assets belong-
ing to said firm. Def’ts in Error filed replication in answer,

At the June special term, 1863, Kellum & Coon withdrew their appear-
ance from Montayne in his absence, without his knowledge or consent, and
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permitted an ex parte hearing of the cause ; and it it was decreed that com-
plainants as Administrators recover "of Montanye $1,445, with interest
from June 8d, 1862, and have execution therefor.

ARGUMENT.

No account of the partnership affairs has ever been taken, and the court
below could not properly have known from the few facts in proof what the
balance on final settlement really was, any more than it could Jjudge of the
weight, size, kind, of any animal from a bone shirt button which once
formed part of it.

The facts in prooof are so meager that it is impossible to imagine a bal-
ance of account which they tried to prove.

1t may not be possible from the imperfections of human testimony to get
at the exact state of the accounts between partners, but there should be an
account stated having the semblance that it might probably be accurate.
It is evident that the balance found in this case has no more chance of
being the true one than as though the court below had drawn six of the
digits by chance out of a box and used them in the order drawn, the first
four for dollars and the next two for cents.

The law seems to be well settled that whether in the old action of account
at common law or in the more convenient and now more commonly adopted
method in a court of Equity, the court does not investigate originally the
state of accounts in cases like that at bar, but Auditors in the former and
the Master in Chancery in the latter by compelling the production of
books and papers by examination under oath of the parties, and by other
evidence ascertains if possible the balance upon a full statement of all the

partnerships accounts.
Story’s Equity Jurisprudence, Sec. 450, 524, 660, 664, 671, 672.

The principal of the case io our own reports (Lee vs. Abrams; 12 IlI,
116) appears to be applicable; there should at least be something that

appears like an attempt to investigate all the partnevship affairs and
find a balance on a full settlement of the whole matter, especially where
there is an accoant after dissolution.

A balance decreed upon proof such as this record contains without a
reference to the Master is a novelty in Equity Juvisprudence as to the
practice in relation to investigating accounts before the Master in Euog-
land and this country.
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See 2 Daniel’s Chancery Practice from 1418 to 1444 and the Awerican
notes.

The cause should be sent back to the court below with directions to refer
it to the Master have the account stated, the only decree at the time the
case was disposed of should have been for an account and an order of ref-
vrence to the Master, or if the court below considered it proper to do the
Master’s work it ought to have done it before jumping to a conclusion
which the evidence before it could not properly warrant.

Collyer on Partnership, Section 316.
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In cases similar to the one at bar, the first question presented to the
court is whether an account shall be decreed or not.

By operation of law the death of one co-partner dissolves the partner-
ship. The surviving partner is entitled to the custody and control of all
the partnership assets, for the purpose of closing up the partnerskip busi-
ness. Collyer on Partnerships, Sec. 127. And the legal representatives of
the deceased partner cannot interfere with the surviving partners right of
possession, and management of the partnership assets—except in special
cases—until the debts are all paid, the effects of the partnership reduced
to money, and the purposes of the partnership are accomplished, then and
not till then is the legal representatives of a deceased partner entitled to
an account from the surviving partner for his just share of the partnership

funds.
Collyer on Partnerships, Section 127 and notes.

Now the personal representatives of a deceased partner are invsted with no
greater powers in that regard than the legal representatives for the latter
are tenants in common with the surviving partner, in partnership assets.
Subject to the surviving partner’s right of possession for the purposes
aforesaid.

Now if this were a bill filed by the regal representatives of the de-
ceased partner, such a case is not made as to entitle them to a decree
for an account.
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For there is no allegation in the bill, nor does the proof show that the
debts of the partnership are all paid—the effects reduced to money, and
the purposes of the partnership accomplished. The exceptions referred to
are where the surviving partner is guilty of mismanagement or improper
conduct in reference to the partnership effects, then upon a proper appli-
cation, a court of Equity will interfere—not to decree an account—but to
enjoin and restrain such improper conduct by injunction, and may appoint
a receiver to take charge of the partnership assets.

Madynick vs. Umible, 6 Beaven, 145.
Story’s Partnership, Sec. 844,
Evans vs, Evans, 9 Paige, 178.

But this bill was not filed for that purpose: It is a bill purely for an
account, and the court by the decree has found the surviving partners in-
debted to the firm without having stated an account. Let us briefly review
the evidence.

GAGE says ambiguously that sometime Montayneused $100, which he
supposed was partnership funds before death of Potter.

CORNELL testifies to an indefinite number of partnership bags sold by
Montayne and son in fall of 1855, prior to death of Potter.

HuNT testifies that Montanye told him he sold some bags belonging to
firm.

ALFORES, that during partnership while Potter was alive, that Montanye
told him at Chicago, in Dole’s office that he had received $2000, and must
go home and pay it out.

Lewis testified that in October, 1855, he purchased of Montanye wheat
to the amount of $228.05 and corn to the amount of $77.00, Do’nt know
a8 to ownership of same. This was in lifetime of Potter.

METOALF testified that in September, 1855, he bought wheat of Mon-
tanye & Potter, and paid Montanye, in the lifetime of Potter, $60, and
after his death, $9.80.
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McOLEARY heard Montanye say he got $500 of Potter and paid up
some of our bills.

J. D, JoHNsoN, station agent at Somanauk, reads entry on freight

book: ¢ Sept. 19, 1855, received for C. Potter four bales bags: Receipted
for by John Montanye.”

LrBarRroN -Potter put into firm about 17 00, as far as my knowledge
goes. Assisted Potter & Montanye in looking over their business affairs.
They represented to me, that at the time partnership was formed, Potter
had in the hands of Dole & Co., at Chicago, upwards of $1200 to his
credit, and that Potter put in from time to time sums amounting to $500.

Potter agreed to account for 225 bushels of oats. This ig; evidence from
which the court found Montanye indebted to the firm in the sum of $1.445.

We must say that it is the best burlesque we have ever seen upon Judi-
cial proceedings.
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SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

April Term, A. D. 1864,

JOHN MONTAN YE, PIft in Error, )

8.
ISAAC HATOH axp WILLIAM
H. POTTER, Administrators of the
Estate of Cmester Porrer, dec’d,
Def’ts in Error.

BRIEF OF DEFENDANTS IN ERROR.

It is apparent by a single glance at the bill of complaint in this case,
that the complainants were seeking after and praying for an account
between complainants as administrators, &e., and the plaintiff in error.
If we admit, however, that the bill of complaint was hastily and some-
what imperfectly drawn, and yet enough appears upon its face to show
that complainants desired, and that the equities of the parties required an
account, and the prayer will admit of relief, a party will not be turned
out of court unheard.

McConnel v. Gibson, et. a’. 12 111, 130.

In this case the plaintift in error appeared in court, filed his answer to
bill of complaint, appeared and cross-examined over twenty witnesses,
‘made his motion in court to suppress depositions, &c., had every opportu-
nity to take evidence on his part, but neither tock any or asked for a con-
tinuance for such purpose. Was all the time up to submission of proots
to court, represented by able counsel (whom judging from the facts
developed by the evidence of witnesses, withdrew from case because he



2

had refused to pay them.) We insist it is now too late for him to
eeck redress in this court against the representatives of the deceased
Potter, or a release from the results of his own wrong and neglect.

It matters but very little under our practice how the fact of indebted-
ness between partners is arrived at. It may be done by reference to the
Master, or by the Judge ir person, or by a jury by consent of the parties,
or under the direction of the court, and then after all the judge may and
often does set aside the finding of the jury and enter a decree based upon
his own judgment as to what is right between the parties.

It is insisted by defendants in error that the rules of the English courts
of Equity were creatures of practice and not ot statute, and have never
been adopted in this State to any extent. Our statute gives also to our
Circuit Judges the right of adopting rules of practice. (See sec. 1st of
Chancery Code.) The practice of our courts is universally the same in
cases of this nature as in other chancery proceedings.

The case of Zeev. Abrams, 12111. 116, referred to by pl'ff in error, has no
application to this case, for it was brought under our statute and of course
was the creature of and subject only to its provisions.

The testimony of LeBarron alone was sufficient to warrant the chancel-
lor or a jury in finding a verdict even larger than the amount of the decree
rendered against Montanye. LeBarron swears that Potter put into firm
$1,700, and states as the means of his knowledge that he was present
when Potter and Montanye looked over their business accounts, and that
parties agreed upon the sum of $1,200 and $500, which were passed to the
credit of Potter, and all this by consent of Mortanye. If this testimony
does not show an indebtedness from Montanye to Potter of about $1445,
then all human testimony is worthless, and the admissions of parties (gen-
erally in all civil matters rogarded as the best of evidence) no longer relia-
ble. We insist also that the testimony of LeBarron shows a settle-
ment of all accounts between Montanye and Potter as partners.

Again, we insist that if the testimony of LeBarron does not show
an admission on the part of pltff in error, that he owed Potter the sum of
$1,445, the evidence of McCleary, Johunson and other witnesses, show
conclusively the existence of such indebtedness over »ny and all counter -
claims.
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Why, if pltffin error had any claim or claims whatever against Potter
did he not present them to the Judge by way of depositions or otherwise ;
for adjustment ? The answer is a plain one. He had no such claims. He
had the books in his custody all the time, yet dare not produce them, for-

the reason that they failed to show any of the items sworn to by witnesses
on part of defts in error.

There is no law in our State prohibiting the Judge from doing all the
chancery business in person rather than by Master, if he chooses to do se,
and certainly he is as competent to the task as most Masters are within the

range of our knowledge. 2 ' ,,’g/é(”/ ' /M p/ . oD

The pltff in error saw proper, withou exception, to invéstigéf the case
before the Judge by depositions, &c., and by such proceeding he is as
much concluded as if proceeding had been before a Master.

We think that in justice to defts in error the decree of the court belew
should be affirmed.

GRAY, AVERY & BUSHNELL,
For Defts in Error.
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Bupreme Gowrk of Fllinnis:

THIRD GRAND DIVISION,

APRIL TERM, 4. D. 1864.

JOHN MONTANYE,
Plaintiff in Error,

Vs.
ISAAC HATCH axp WILLIAM E D
M. POTTER, Administrators of rror To DEKArs.
the estate of Cuesrer PoOTTER,
deceased,

Defendants in Error. |
ABSTRACT OF RECORD.
1  Bill filed by defts in error, June 10th, 1857.
2 Bill alleges that Chester Potter, in his lifetime, and John

Montanye, (pIff in error,) about August, (855, verbally entered

into a co-partnership by name of Potter & Montanye, in bu-
3 siness of buying and selling grain, at Somanauk, in said

DeKalb county, for one year, each to furnish equal amounts
of money and share equally in the profits and losses. Potter put
in §821.52 money, $697.32 in wheat, 400 bags. worth $100,
$24.40 in corn, subsequently $1,283 in money, and divers other
sums at different times.

4 Montanye put in $843.72 in money, bags, &c. Bought
grain at Somonauk, and shipped to Chicago. Most of money
received from sales came into hands of Montanye.
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Potter died intestate, Dec. 21st, 1836.

5 During the partnership, Montanye was in the habit of
receiving large sums of money belonging to said Co., and of
drawing checks and bills of exchange on said partnership account,
but has not entered all suclt transactions in the partnership books,
and kept the said Chester Potter und your orators in ignorance
with regard thereto as much as possible. Montanye drew
bills and gave acceptances in firm name on private account.

6 Potter, in his lifetime, requested Montanye to account.

He refused to render a satisfactory account; and since the
death of Potter, has refused to pay over to complainants the part-
nership tunds or to account to them. :

Intends to cheat the estate out of the same.

i At August term of DeKalb County Court, judgment ren-

dered against estate of Potter in favor of klontanye for
#$1,068.48. Complainants appealed to Circuit Court, and dis-
missed appeal at Oct. Term, 1856.

8 The claim so allowed was unjust in whole.

A large amount due estate from Montanye on a correct
accounting.

9 Answer upon oath waived.
Prayer for an accounting.
10  That judément of County Court be.vacated.
11  Prayer for general relief’
99 Answer of Montanye filed January 20th, 1858.

80 Admi?s partnership formed August 15th, 1855, in buying
and selling grain. Share equally in the profits and losses.

When partnership formed Potter had contracted for six or .

eight hundred bushels of wheat, but had not paid for it. The
wheat was to go into the assets and be paid for by the firm

i <
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W .
Ny 1\ LK \.\\t‘
. .
5 N
o v

- ¥ o

That the firm continued in the business of buying grain and
shipping to Chicago for sale until Dec. 21, 1855, when Potter
died intestate. During the life of Potter, the firm had paid
31 out for the purchase of produce, $11,123.63, and the net pro-
ceeds received for the sale of produce so bought amounted to
$10,175.04. Potter in his lifetime converted to his own use be-
tween two and three hundred bushels oats and about twenty
bushels of wheat that belonged to the firm.

About 1000 bushels of wheat of the firm was shipped in the
name of Potter.

At commencement of partnership, put in $100 in money,
which was all the money put in at that time by either partner.
Potter also put in about $24 worth of corn, which is all put in
by said Potter.

Montanye put in, during existence of partnership, as follows :

August 20, 1855, Cash for bags, - - - $ 78 20
X R % = A 2 g 52 00

i Py i - - - - 172 00

0 o4, « n ) . & = 190 12

“ ‘@ 6 13 - A = = 19 77

i Lot “ for bags, - - - 130 00
32 « “ « ] = = = = 50 00
€ ‘% 3 e ~ = = = 25 19

¢ ohy G L - - - - 55 67

£ Of £t & - - - - 120 84
$& (68 e £ - paid Dremo 50 00
Total, - - - - - $943 58

Which was all the individual money of Montanye paid for benefit
of firm. Also, paid $20 to Patrick Morisey for work for firm,
and to James Roots two dollars for same, and to Edward Mon-
tanye about ten dollars for firm. Potter sold and converted to
his own use about $15 worth of lime of the firm. Admits Potter
gave time and attendance to businees of firm until Oct. 10, 1855,
when he went to New York, and died shortly after his return.

Denies having any money, property or chose in action belong-
ing to said firm.
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33 Admits that since the death of Potter he has sold $200-

worth of bags of the firm, and received besides $20 in money,
which is all that has comeinto his hands since the death of Potter,
and has paid over §400 of firm Jebts since Potter died.

Has in no way carried on firm business since Potter died, ex-
cept to settle up the business.

Denies ever refusing to-settle with complainants said partner_
ship matters, since ‘August, 1856.

Admits that prior to that time-they asked of him a statement
of both private aud partnership business between him and said
Potter, to which he objected ; but offered them, and is now ready

and willing to have the individuai and Co. matters settled up,
3+ but insists that each should be separate and distinct. That

their private matters have been settled in Probate Court
in DeKalb county, as alleged in bill.

Dznies that said judgment was obtained fraudulently; that the
same was due him at that time,

35 Answer verified by affidavit of Montanye:

71 Replication to answer.
31 EVIDENGCE.

Deposition of Alvanus Gage:
40  Montanye and Chester Potter commenced business as
partn.ers, at Somonauk, in Augnst, 1855, I know of $100 of
money given into the hands of Montanye, but don’t know
whether it was Potter’s or Potter's & Montanyce’s. This was the

same day or next day after Partnership formed. It might have
been before. =

41 I suppose Montanye received the $100 tor his private use.

Montanye said to Potter, in my presence, that he had taken

§

8100 to use for himself that had been put imto buy grain with .,
that Mr. Potter thought they would want to use; that he did not
think they would, but wanted to know if I would lend him 8100
if they should want it, till he returned from Chicago.

43 This conversation was in August, 1855.

42 I think it was after they went into company and after Mr.

Potter had requested Mr. LeBaron to write such a letter
(informing them that Montanye was his partner) to Chicago, that
the $100 was received by Montanye.

44 Cross-Examination.—I was a witness in a suit in the Cir-
cuit Court of DeKalb Co., in which Montanye was plaintiff,
45 and the complainants, Hatch and Potter, as Administrators,
were defendants. I think I testified there as I have to-day.
I think the $100 claim was allowed.

I understood from the amount of claims proved and the amount
presented, that the §100 was deducted by the Court as an off'set -
to the claim of Montanye.

I think this suit in the County Court was in the summer of’
1856.

46 Deposition of Stephen N. Cornell :
Testifies as to partnership.

48 I think there were three bales of bags when I came hers;

standing irr the stoop of the store, and then Col. Montanye
told me they belonged to him and Mr. Potter. I don’t know
.what became of them. I took them into the store occupied by
J. Montanye & Son. Part of one bale was sold out of store. As
to the balance I am not pesitive. Those sold were for 30 cents
a piece.

49 I understood the proprietors of the store to be J. Mon-
tanye & Son. J. Montanye is the defendaut in this suit.

At the request of Montanye, I made entries in the books of
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Montanye & Potter, of money paid for grain by Montanye &
Potter.

52 .'The bags were sold on account of Montanye & Son, in the
fall of 1855.

Witness stated he was a witness in the suit in the County
Court.

Deposition of Daniel J. Hunt:
55. Testifies to the partnership between Montanye & Potter.

55  Montanye wanted me to go with him to the Wright House

and get some bags that belonged to the partnership. He
afterwards told me that he took the bags to Mr. Potter’s barn.
Atterwards complained that the administrators would not let him
have them, but subsequently told me that he had got them with
their corsent. I helped him sort them out. He afterwards told
me he had sold some of them.

56 - Cross-Ezamination—Some of the bags were good and
some about worn out. From 20 to 40 of the bags belonged

to other parties.
57  Deposition of Harry L. Alfores. #
Testifies as to partnership. ;

58 During said partnership or subsequent, Mr. Dole, the
commission merchant in Chicago, paid to Montanye §,2000.
It was the latter part of September or first of October, 1855.

In May, 1856, after the death of Potter, I purchased of Mon-

tanye 500 bags, which he said belonged to him and Potter.

57 Cross-Ezamination—Montanye told me at Chicago, in

Dole’s office, that he received $3,000, and that he must go
home and pay it out. Saw him receive a package of money. .It
was last of September or first of October, 1855.

60 Montanye did not state to whom the money belonged.

i

61 I did not see any money counted out by Dole and handed
to Montanye.

Deposition of Edward W. Lewis:
63 Montanye and Chester Potter claimed to be in "partner-
ship in fall of 1855.

64 I bought of Montanye, on the 9th of October, 1855, 109.20

bushels of spring wheat, 62.40 bushels winter wheat. Oct.
30, 1855, I bought 137.28 bushels corn. The wheat amounted
to §223.03, and the corn to $77. Paid the money to John Mon-
tanye ; don’t know as to ownership of wheat; it was in the com-
pany’s wareheuse. A portion of the corn was bought by Chester
Potter—the balance I know nothing about. The bags the wheat
was in were marked P. & M.

65 A portion of the wheat I bought was in Mr. Stevens’ bags,
put in the warehouse by Stevens. Stevens said it belonged
to him.

66 Montanye sometimes said he had the agency of the wheat,
and sometimes the care and control of it.

67 Deposition of George Metcalf.
Speaks of the partnership.

68 Sept. 8d and 4th, 1855, I purchased some wheat of Potter
& Montanye, and paid Montanye for the wheat—$60 before
Potter died, and $9.80 after.

69 Cross-Examination—Montanye said the wheat belonged
to the firm, and-he supposed he had a right to take pay for it.

70 Potter said he was going East and I could pay Montanye
for the wheat ; it would be the same thing.

5 Deposition of Le Barron suppressed.

82  Deposition of James McCleary :
84  Heard Montanye say he had $500 of Potter’s money.
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39 Montanye said he had got 8500 of Potter and paid up some
of our bills, as near as I can recollect.

90 Deposition of J. D. Johnson :
91 Station Agent for C.B. & Q. R. R. at Somonauk, and have
custody of their freight beoks. Preduces the book.

92 .Rends entries on the book as follows:  Sept. 19, 1855, re-

ceived for C. Potter, 4 bales bags,” TUnder the head of
remarks, I find it receipted for by John Montanye,

93  Was not agentin summer or fall of 1855.

First became agent in May, 1858.

97 Deposition of Charles H. LeBarron :

99 Chester Potter putinto the firm about $1,700, as far as my
knowledge goes, The receipt on the freight book is the sig—

nature of John Montanye.

101 A bale of bags usually contains one hundred. . Bags weigh
from 90 to 100 pounds to the bale.

102 Cross-Ezamination—I saw no money or property paid
into the firm by Chester Potter.

Direct Resumed.—1 was at the house of Chester Potter, and
assisted him and Col. Montanye in looking over their business
affairs. It was there represented to me, by the consent of both
parties, that Chester Potter did have at the time said co-partner-
ship was formed, in the hands of C. S. Dole, of Chicago, up-
103 wards of $1,200 to his credit, which was passed to the credit of
said Chester Potter, in looking over the affuirs of the said
Potter & Montanye. Also, that the said Chester Potter did put from
time to time into the firm, sums of money or property amounting to
about $500.

The object in looking over the accounts was to see how much
money and property they had in the firm, and to see how much grain

O y

had been bought and sold
. a , and what was the profit and loss i i
grain transactions. 5 i e

104 ‘ ?‘0 my best recollection, the losses figured up to about $800
This was about the middle of September, 1855, . .

105 Potter agreed to account to firm for some 225 bushels of
oats which he had sold on private account, at‘twenty-ﬁve Cents

a bushel. There was not a final settlement of the partnershi

matters. )

108 Potter & Montanye ordered me to place the $1,200 (which

Potter h«'ld With D 1 wh n partner S] i f()ruled 0
ole (2) 1t 1p i
o ), t the Credlt

107 I was ordered by Potter & Montanye - to place the sums :
heretofore named to the credit of Potter, T examined no
accounts except the grain receipts of C. S. Dole & Uy

108 I m.ent.loned when I came home, that their grain accounts
were in such a condition that it was almost impossible to tell
how much they made or lost.

131 The profit and loss was made up from amounts of grain

bought and sold, not from an i id i
any capital paid int B
Potter or Montanye. Gete s oty

112 'June speciz‘ml term, "1863, Charles Kellum and A. B, Coon
_withdraw their appearance for the defendant (Montanye.)

113  Cause heard June special thrm, 1863,

115 And. it was Ordered, adjudged and decreed, that said
complainants, as such administrators, have and recover of the

~ said defendant, John Montanye, $1,445, with interest from June

3d, 1862, and have execution therefor.

March 12th, 1863, Montanye filed affidavit asking

of proceedings. for stay

’

119 June 1st, 1863, order entered for staying execution.
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120  September 15th, 1863, motion made by Montanye to vacate
the decree.

Petition assigning causes for vacating the judgment,

124  His Solicitors withdrew their appearance for him without
his knowledge or consent.

181  Motion to vacate overruled.

LELAND & BLANCHARD,
Solicitors.

ERRORS ASSIGNED.

Ist. The Court erred in its finding for complainants.
2d. In not making a decree dismissing the bill.

8d. In rendering a decree for complainants without an account
being stated between the partners and a final adjustment of the
purtnership matters.
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Supreme Gonet of Bllingis:

THIRD GRAND DIVISION,

APRIL TERM, A. D. 1864.

JOHN MONTANYE,
Plaintiff in' Error,

vs. i

[SAAC HATCH axo WILLIAM

M. POTTER, Administrators o

the estate of CuHesTER POTTER,
deceased,

Error To DEKALE.

Defendants in Error, )

ABSTRACT OF RECORD.

1  Bill filed by defts in error, June 10th, 1857.
2 Bill alleges that Chester Poti:er, in his lifetime, and John
Montanye, (plff in error,) about August, 1855, verbally entered
into a co-partnership by name of Potter & Montanye, in bu-
3 siness of buying and selling grain, at Somanauk, in said
DeKalb county, for one year, each to furnish equal amounts
of money and share equally in the profits and losses. Potter put
in $821.52 money, §697.32 in wheat, 400 bags, worth $100;
$24.40 in corn, subsequently $1,283 in money, and divers other
sums at different times.

4 . Montanye put in $843.72 in money, bags, &c. Bought

grain at Somonauk, and shipped to Chicago. Most of money
received from sales came into hands of Montanye..

c%alua Nl 51564
g.%/mﬂi e
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a
Potter died intestate, Dec. 21st, 1856.

5 During the partnership, Montanye was in the habit of
receiving large sums of money belonging to said Co., and of
drawing checks and bills of exchange on said partnership account,
but has not entered all such transactions in the partnership books,
and kept the said Chester Potter und your orators in ignorance
with regard thereto as much as possible. Montanye drew
bills and gave acceptances in firm name on private account.

6  Potter, in his lifetime, requested Montanye to account.

He refused to render a satistactory acconnt; and since the
death of Potter, has refused to pay over to complainants the part-
nership tunds or to account to them.

Intends to cheat the estate out of the same.

T At August term of DeKalb County Cowrt, judgment ren-

dered against estate of Potter in favor of Ifontanye for
$1,068.48. Complainants appealed to Circuit Court, and dis-
missed appeal at Oct. Term, 1856.

8 The claim so allowed was unjust in whole.

A large amount due estate from Montanye on a correct
accounting.

9 Answer upon oath waived.
Prayer for an accounting.
10  That judgment of County Court be vacated.
11  Prayer for general relief.
99  Answer of Montanye filed January 20th, 1858.

80  Adinits partnership formed Aungust 15th, 1855, in buying
and selling grain. Share equally in the profits and losses.

‘When partnership formed Potter had contracted for six or
eight hundred bushels of wheat, but had not paid for it. The
wheat was to go into the assets and be paid for by the firm

N .. ':\\-\\_"' .\\\_
.

s 3
*

o
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That the firm continued in the business of buying grain and
shipping to Chicago for sale until Dec. 21, 1855, when Potter
died intestate. During the life of Potter, the firm had paid

81 . out for the purchase of produce, $11,123.63, and the net pro-
ceeds received for the sale of produce so bought amounted to
$10,175.04. Potter in his lifetime converted to his own use be-
tween two and three hundred bushels oats and about twenty
bushels of wheat that belonged to the firm. )

About 1000 bushels of wheat of the firm was shipped in the
name of Potter.

At commencement of partnership, put in $100 in money,
which was all the money put in at that time by either partner.
Potter also put in about $24 worth of corn, which is all put in
by said Potter.

Montanye put in, during existence of partnership, as follows :

August 20, 1855, Cash for bags, - - - $ 78 20
c o « = - - - 52 00

o 22, P ES 2 - - - - 172 00

i Of Tkt S - - - - 190 12
“ « o« « g - = = 19 77

ce ¢ (s «  for bags, - - - 130 00
49« “ « « & . = = 50 00
@ “ e e = = = - 25 19
« 95 o « = - - = 55 67

2 97 « u = = = - 120 84
oG et & - - paid Dremo 50 00
Total, - - - - - $943 58

Which was all the individual money of Montanye paid for benefit
of firm. Also, paid $20 to Patrick Morisey for work for firm,
and to James Roots two dollars for same, and to Edward Mon-
tanye about ten dollars for firm. Potter sold and converted to
his own use about $15 worth of lime of the firm. Admits Potter

gave time and attendance to businees of firm until Oct. 10, 1855,
when he went to New York, and died shortly after his return.

Denies having any money, property or chose in action belong-
ing to said firm. .
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33 Admits that since the death of Potter he has sold $200

worth of bags of the firm, and received besides $20 in money,
which is all that has comeinto his hands since the death of Potter,
and has paid over $400 of firm Jebts since Potter died.

Has in no way carried on firm business since Potter died, ex-
cept to settle up the business.

Denies ever refusing to settle with complainants said partner.
ship matters, since August, 1856.

Admits that prior to that time they asked of himn a statement
of both private and partnership business between him and said
Potter, to which he objected ; but offered them, and is now ready

and willing to have the individual and Co. matters settled up,
34 but insists that each should be separate and distinct. That

their private matters have been settled in Probate Court
in DeKalb county, as alleged in bill.

Denies that said judgment was obtained fraudulently ; that the
same was due him at that time.

35 Answer verified by affidavit of Montanye.

71 Replication to answer.

31 EVIDENCE.
Deposition of Alvanus Gage:

40 Montanye and Chester Potter commenced business as

partners, at Somonauk, in August, 1855, I know of $100 of

money given into the hands of Montanye, but don’t know

whether it was Potter’s or Potter's & Montanye’s. This was the

same day or next day after partnership formed. It might have

been before.

41 I suppose Montanye received the $100 for his private use.

Montanye said to Potter, in my presence, that he had taken

b

$100 to use for himself' that had been put in to buy grain with.
that Mr. Potter thought they would want to use; that he did no%
think they would, but wanted to know if I would lend him $100
if they should want it, till he returned from Chicago.

43 This conversation was in August, 1855.

42 I think it was after they went into company and after Mr.

Potter had requested Mr. LeBaron to write such a letter
(informing them that Montanye was his partner) to Chicago, that
the $100 was received by Montanye.

44 Cross-Examination.—1 was a witness in a suit in the Cir-
cuit Court of DeKalb Co., in which Montanye was plaintiff,
45 and the complainants, Hatch and Potter, as Administrators,
were defendants. I think I testified there as I have to-day.
I think the $100 claim was allowed.

I understood from the amount of-claims proved and the amount
presented, that the $100 was deducted by the Court as an off:set
to the claim of Montanye.

I think this suit in the County Court was in the summer of
1856.

46 Deposition of Stephen N. Cornell :
" Testifies as to partnership.

48 I think there were three bales of bags when I came here,

standing in the stoop of the store, and then Col. Montanye
told me they belonged to him and Mr. Potter. I don’t know
what became of them. I took them into the store occupied by
J. Montanye & Son. Part of one bale was sold out of store. As
to the balance I am not pesitive. Those sold were for 80 cents
a, piece.

49 I understoad the proprietors of the store to b(? d. .:Mon-
tanye & Son.. J. Montanye is the defendant in this suit.

At the request of Montanye, I made entries in the books of
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Montanye & Potter, of money paid for grain by Montanye &
Potter.

52  The bags were sold on account of Montanye & Son, in the
fall of 1855.

Witness stated he was a witness in the suit in the County
Court.

Deposition of Daniel J. Hunt:
55  Testifies to the partnership between Montanye & Potter.

55  Montanye wanted me to go with him to the Wright House

and get some bags that belonged to the partnership. He
afterwards told me that he took the bags to Mr. Potter’s barn.
Afterwards complained that the administrators would not let him
have them, but subsequently told me that he had got them with

their corsent. I helped him sort them out. He afterwards told -

me he had sold some of them.

56 Cross-Ezamination—Some of the bags were good and
some about worn out. Erom 20 to 40 of the bags belonged

to other parties.
57  Deposition of Harry L. Alfores.
Testifies as to partnership.

58 During said partnership or subsequent, Mr. Dole, "the
commission merchant in Chicago, paid to Montanye §,2000.
Tt was the latter part of September or first of October, 1855.

In May, 1856, after the death of Potter, I purchased of Mon-
tanye 500 bags, which he said belonged to him and Potter.

57  Cross-Examination—Montanye told me at Chicago, in

Dole’s office, that he received $3,000, and that he must go
home and pay it out. Saw him receive a package of money. It
was last of September or first of October, 1855.

60  Montanye did not state to whom the money belonged.

i

61 I did not see any money counted out by Dole and handed
to Montanye.

Deposition of Edward W. Lewis :
63 Montanye and Chester Potter claimed to be in “partner-
ship in fall of 1855.

64 I bought of Montanye, on the9th of October, 1855, 109.20

bushels of spring wheat, 62.40 bushels winter wheat. Oct.
30, 1855, I bought 137.28 bushels corn. The wheat amounted
to §223.05, and the corn to $77. Paid the money to John Mon-
tanye ; don’t know as to ownership of wheat; it was in the com-
pany’s warehense. A portion of the corn was bought by Chester
Potter—the balance I know nothing about. The bags the wheat
was in were marked P. & M.

65 A portion of the wheat I bought was in Mr. Stevens’ bags,
put in the warehouse by Stevens. Stevens said it belonged
to him. g

66 Montanye sometimes said he had the agency of the wheat,
and sometimes the care and control of it.

67  Deposition of George Metcalf.
Speaks of the partnership.

68 Sept. 3d and 4th, 1855, I purchased some wheat of Potter
& Montanye, and paid Montanye for the wheat—$60 before
Potter died, and $9.80 after.

69 Cross-Erxamination—Montanye said the wheat belonged
to the firm, and he supposed he had a right to take pay for it.

70 Potter said he was going East and I could pay Montanye
for the wheat ; it would be the same thing. ’

75  Deposition of Le Barron suppressed.

82  Deposition of James McCleary : !
84  Heard Montanye say he had $500 of Potter’s money.
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89  Montanye said he had got §500 ot Potter and paid up some
of our bills, as near as I can recollect.

90 Deposition of J. D. Johnson:
91  Station Agent for C. B. & Q. R. R. at Somonauk, and have
custody of their freight books. Produces the book. .

92 Reads entries on the book as follows: *Sept. 19, 1855, re-
ceived for C. Potter, 4 bales bags.”” Under the head of

remarks, I find it receipted for by John Montanye,
93  Was not agentin summer or fall of 1855.

First became agent in May, 1858.

97 © Deposition of Charles II. LeBarron:

99 Chester Potter putinto the firm about $1,700, as far as my
k;xowledge goes, The receipt on the freight book is the sig-

nature of John Montanye.

101 A bale of bags usually contains one hundred. Bags weigh
from 90 to 100 pounds to the bale.

102 Cross-Ezamination—] saw no money or property paid
into the firm by Chester Potter.

Direct Resumed.—I was at the house of Chester Potter, and
assisted him and Col. Montanye in looking over their business
affairs. It was there represented to me, by the consent of both
parties, that Chester Potter did have at the time said co-partner
ship was formed, in the hands of C. S. Dole, of Chicago, up-
108 wards of $1,200 to his credit, which was passed to the credit of
said Chester Potter, in looking over the affairs of the said
Potter & Montanye. Also, that the said Chester Potter did put from
time to time into the firm, sums of money or. property amounting to
about $500.

The object in looking over the accounts was to see how much
money and property they had in the firm, and to see how much grain

9

had been bought and sold, and what was the profit and loss in their
grain transactions.

104  To my best recollection, the losses figured up to about $600.
This was about the middle of September, 1855.

105 Potter agreed to account to firm for some 225 bushels of

oats which he had sold on private account, at twenty-five cents
a bushel. There was not a final settlement of the partnership
matters.

106  Potter & Montanye ordered me to place the $1,200 (which
Potter had with Dole when partnership formed), to the credit
of Potter.

107 I was ordered by Potter & Montanye to place the sums
heretofore named to the credit of Potter, I examined no
accounts except the grain receipts of C. S. Dole & Co

108 I m.ent_loned when I came home, that their grain®accounts
were in such a condition that it was almost impossible to tell

- how much they made or lost.

111 The profit and loss was made up from amouats ofA grain
bought and sold, not from any capital paid into the firm by
Potter or Montanye.

112 June special term, 1863, Charles Kellum and A. B, Coon,
withdraw their appearance for the defendant (Montanye.)

113 Cause heard June special thrm, 1863.

115 And_it was Ordered, adjudged and decreed, that said
complainants, as such administrators, have and recover of the
said defendant, John Montanye, $1,445, with interest from June

3d, 1862, and have execution therefor.

March 12th, 1868, Montanye filed affidavit askin

for st
of proceedings. . L

119 June 1st, 1868, order entered for staying execution.
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120  September 15th, 1863, motion made by Montanye to vacate
the decree. :

Petition assigning causes for vacating the judgment.

124  His Solicitors withdrew their appearance for him without
his knowledge or consent.
131  Motion to vacate overruled.
LELAND & BLANCHARD,

Solzeitors.

ERRORS ASSIGNED.

1st. The Court erred in its finding for complainants.
2d. In not making a decree dismissing the bill.

3d. In rendering a decree for complainants without an account
being stated between the partners and a final adjustment of the
partnership matters.
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