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STATE OF ILLINOIS,

SUPREME COURT. sqs Vo %’& .ﬁwz/"%@
SUE CLOLLR O YW gLt % L\ S S WU WS

To the Sheriff of LA Z = County,
Because in the record and proceedings, and also in the rendition of {he

. : e =7
judgment, of a plea which was in the Circuit Court of A e

% L
County, belore the judge thereof, be1\veen,,/%///¢«4 ///(o// o// M

Lz »77;// NSRRI Aon- ~ ARG Lo et

defendunt, it is said that manifest error hath intervened to the injury of said —//1‘74

- // % e ;i i R
L~/%" K— ¢ % T —— —
as we are informed by /7/—-.,7 complaint, the record and proceedings of which said judgment, we have caused to
be brought into our Supreme Court of the Stats of Illinois, at Mt. Vernon, before the Justices thereof, to correct

the errors inthe same, in due form and manner, according to law; therefore we command you, that by good and
g =
lawful men of your county, you give notice to the sni/dc% 5 : %?/W

~
7

\\

/
A 2 . 1o > 9 5
ihat#Z=— be and appear before the Lastices of our-said buprc%urt, onthe first day of the next term st
2 Lenatin, 2
said Court, o be holden at Mount Vernon, in said State, on th}:( Second Monday in Nc&ember next, to hear the

records and proceedings aforesaid, and the errors assigned, if /Z/—r., shall think fit; and further

o do and receive what the said Con

it shall order in this be}m]fgd have you then there the names of those by

Witness, the Hon. % Hrdeiier; Chief Justice of our said

A s
Court,-and the seal thereof, at Mount V ernon, this W

dayf%gw/f/% in the year of our Lavd,

one thousand eight hundred xmd fifty- W

/ ""'_Uor% o? Supreme Court,

whom you shallgive the said

sotice, together with this writ.

Lenys-ay]



/5

C
Cerped

/e

/t*[?% 1/) 3

THh .
v (D 5SS

| .«%@, At e B .
%7 ; P e

4

L & Freegl =

V4

Py

7 Y iy # ( Pt ;
ﬂ/i/f / (//"1( /cé j/ \///,,ﬂ)x

// 71/ ///(ﬂL e/%r/"“'“ //,,,,( /f/{;

&Z/f(l,//‘ /t/// S

7

///t)/aufg// & ey
/(/‘, I Cure
5L

£
&

el
NRN
\*“«\ i
N
RV

3 :
e // [4141'.) oA /d(/lz.*t)ll\/ o 411( //‘Z’l g4 ¥7

» e

5

6L



ANGUS M. L. McBANE,

Page 1 of Record.

Page 3.

Page 4.

Page 5.

Page b,

Page 9.

Page 10,

Page 11.

Page 12,

Pege 17.

Page 20,

Loyu>-2s)

v

JONATHAN E. DOUGLAS.

Se

In the Supreme Court of Illinois, November

o s’

(
KError to Massac. ,{'
lL Term, A. D. 1857.

This was an action of covenant instituted by Angus M. L. McBane, plaintiff in error, against
Jonathan E. Douglas, defendant in error, in the Massac County Circuit Court, on the 2924 day of
May. A. D. 1855,

The declaration contained one count, alleging that, on the fourth day of November, A. D. 1854,

the defendant, by an agreemont under seal, covenanted with the plaintiff that he would, from the

said fourth day of November, A. D. 1854, until good g«ass should come in the next Spring follow-
ing, keep and take care of, by feeding, maint.aining, and providing suitable Winter accomodations
for all of eleven head of mules, liorses, mares and horned cattle, the property of the plaintiff, said
stock being specified ; and that defendant would deliver said stock to the plaintiff in the Spring fol-
lowing said fourth day of November, A, D. 1854, in the like good order and condition as the said
stock then was in, to-wit: on the 4th day of November aforesaid, (accidents only excepted,) said
covenant being in consideration of a debt then due and owing by the defendant to the plaintiff, evi-
denced by note, and referred to in the said writing under seal, that the said plaintiff, at the time of
making said writing under seal, delivered up to the said defendant the said eleven head of stock, to
be so kept and taken care of as aforesaid ; but that the defendant did not perform his said agree-
ment or writing under seal, and did not keep and take good care of said stock by feeding, wintering
and providing suitable winter accomodations for the same, but suffered the said stock to run at
large without teed or care, se that the greater part perished therefrom, and those which survived
were greatly deteriorated in value thereby ; and that the defendant did not deliver any part of said
stock to the plaintiff, according to said writing under seal, whereby the said plaintiff was damaged
in the sum of two hundred and seventy-five dollars, wherefore he brought suit, &c.

To the foregoing declaration of the plaintiff, the defendant, by McKenny & Davis, his attorneys,
pleaded non est factum, and for a second plea, that the execution of the writing under seal in the

the said

declaration mentioned, was obtaimed Ly the plamiil from the detendant by subsuiuung

writing for emol,l;cr and different writing, and iraudulently inducing the defendant to eXxecule the
same ; and for a third plea, that the defendant did perform his covenant, and did return all of
said stock in good condition, except such as died of disease and other accidents incident to such
avimals ; and for a fourth plea, that certain of said stock, specified in the plea, were not the prop-~
erty of the plaintiff, but of one Peter Willard, of New Orleans, in the State of Louisiana; and for a
fifth plea, that the plaintiff fraudulently and falsely represented the said steck to be his property,
while in fact the same was the property of one Peter Willard aforesaid, who claimed the same ; and
the said fifth plea, after demurrer, was amended so as to charge the plaintiff with contriving and
intending to defraud the defendant out of the sum of $250, and wrongfully and unlawfully intend-
ing to convert the said stock to his use, when in fact the said stock was the property of one Peter
Willard aforesaid.

Upon the trial of said causc at the May Term of the Massac Circuit Court, A. D, 1856, belore
William K. Parrish, Judge, and a jury, the plaintiff read in evidence the deposition of Intrepid M.

Maxon, who deposed that he “*was acquainted with the handwriting of the defendant;” and upon pro-

duction of the writing obligatory filed in the cause, deposed that from his knowledge of the hand-



Page 22,

Page 23.

Page 24,

Page 25.

Page 26.

writing of the defendant he believed the signature to said writing obligatory to be in his hand-
writing. .

Martin Beeson was then produced and sworn as a witness on the partof the plaintiff, wha testified
that the “parties (o this suit came into his grocery in the evening. They were talking about a written
agreement. Defendant made objection to some part of the article; he wanted ¢ accidents exeept-
ed’ to be put in it. Plaintiff agreed to make the alteration, and the defendant said he would sign
it. Knows of no other :lteration spoken of by defendant. Plaintiff then procured pen and ink
from witness, and interlined in the article *accidents excepted.” The ink was pale.  Thinks the
paper shown him is the one then before the partics. The wk of the interlineation coiresponds with
Does not 1ccolleet of any one else being present but plaiutitl and deien-

the ink used in making it. )

dant at the time spoken of.  After plaintiff wrote the interlineation, he handed it to defendant to
sign, and defendant spoke at the time of the writing being blotted.”

On his cross-examination he testificd that this “was in the fall, a short time before plaintiff started
East. They were in witness’s house maybe ten or fifteen minutes.  Neither of them called upoa
witness to pay any particular attention te it.  Don’t recolivet that ¢ tll the 26th Dee.” was mcu-
tioned as the time to which defendant was Lo keep the siock ; think there was aothing said aboul adet-
ing the wriling in that respect. Thinks the plaintiff spoke at the time of the interlineation beivg
blotted, since it was spoken of by defendant that his name was blotted ; it came Lo wituess s mind
that it was the interlineation that was blotted, and not defenfant’s name.”

Angus McBane being called and sworn, testified that “he was present in Beeson’s grocery at the time
spoken of.  Plaintiff and defendant were standing by the counter talking about the writing. Remem-
bers defendant insisted on ‘accidents excepted’ being put in.  Plaintiff said he would put thatin, and did
so, and handed it to defendant to sign, and defendant took it to sign, as wilness thought. e had
just before said that he would sign it iv that alteration was male. Saw the top of the paper iymng on
the counter before defendant after the interlineat.on was made, The paper produced L, the salne
paper. The body ef itis in plaintifi's bacdwriting ; witness saw it that night after he went home,”

(It was admitted that the debt in the writing mentioned was a note of twenty-two dollars u..d‘
tifly cents.)

On bis cross-examination hetestiticd that ~he thought he saw plaintiff av Beeson's put in ‘acaden s
excepled’ in the writing.  J0¢ Saie papet Bad vecn Vde du deicidanes Lial day.  WiLess aiud Lis
brother took it out for defendant to sign, and he had objected to do so as it was then, until he could
see plaintiff.  Witness is plaintiff’s sou.”’

Chas. Russell being called and sworn, testitied that **he knew defendant’s handwriting weil; learned
to write at the same school with him ; believes the signature to the writing in question to be his ;
judges by the shape of his letters and the stroke of his pen.”

Isaac Gill being called and sworn, testified that “he had been acquainted with the handwriting of
defendant two years or more, and was of opinion that the signature of his name to the writing in
question was defendant’s signature.”

Samuel H. Primmer testified that he had “seen defendant write, and was of opinion that the siz-
rature in question was defendant’s handwriting.”

Jesse Maxam testified that he had “seen defendant write his name, and had had his signatures in

his possession, «nd that the signature in question was defendant’s,”
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On his cross-examination he said it waspossible that he might be mistaken.

Joseph Mears testified that he ‘“had Seen defendant write once, and had received wiitten orders
from him which he afterwards acknowledged. He considered the signature in guestion to be his
band writing.”

(Here the writing in question with disputed signature was offered in evidence, and went to the
jury.)

Daniel Bowker being sworn, testified that ‘*he knew some of plaictiff’s stock mentioned in the wii-
ting ; the black riding mare, and a sorrel mare, The black mare was worth %75 or &350, Lhe sur-
rel mare was worth $40, $50, or $60. The other sorrel mare had a mule colt sucking; thinks mare
and colt worth $30. Thinks there stock were at defendant’s part of the Winter. Biack mare died
at MeBane's in March. Saw her before she died, and after she was hauled out; she was in bad
order ; soon after she was brought in to plaintiff from defendants she died. Knows of one of plain-
tif’s cows named in the writing, dyingin town in February, 1854. Helped defendant at his request
to skin one of plaintif’s cattle. Defendant said he supposed a limb had fallen on it.  There was no
limb lying about the cow, nor limb marks on her. She had been running about town some fime
before she died. Defendant told witness that he was to keep plaintift’s stock through the Winter,
This was a good sized cow, worth in the Fall of 1854 $12.”

Thomas Mcore testified that he “helped Bowker skin the cow, not twenty-four hours after she
died. She was then somewhat bloodshot about the shoulder; has seen the same sign where no
accident happened.”

Jesse Maxam testified that he “knew plaintiff’s black riding mare several years, up to November 4,
1854. She was then a fine valuable mare. Saw her again in the Jatter part of February, 1855,
with a stud colt of plaintifi’s, and another animal—think his buggy nag—and two mule colts.  They
appeared to be very hungry, and were very poor at that time. The black mare in November 4ih,
was worth §80 or $100, the stud colt $40 or $50, and the buggy mare £20 or $30. The mare that
had the mule colt was worth about $10, and the mule colt $20. They were all so poor in A pril
that witness thouglt they would die of poverty.”

Oun his eross examination, he testified that “pluinﬁﬁ' was out inquiring for the stock. and he thought
he showed or told him where they were. They were not worth so much that spring as the fall
before, It would have taken $20 each to have restored them to the condition and value they were
in that fall.”

Daniel Derry testified, that *the black mare was worth $75 or $80 in the fall of 1854; and the

" mare with Ler-colt worth $25. Went for plaintiff to defendant to get the mule colt, and defendant

x'cl‘uscd to let him have it. In February, the bluck mare was quite thin; some ol deicndant’s
horses were with her.

Charles Russell testified “‘that the black mare was worth $75 or more, the Luggy nag worth 50,
the mule colt with her worth $25, the bay mare worth $20, and the young cow $15.”

Robert Russell testified “*that the black mare was worth $100, the buggy mare §60, the bay stud
colt $60; one of the mares not worth anything, had a colt worth $25. The buggy mare ard her
mule colt came _back to town after plaintiff left in the fall. Saw the black mare and the old mare
and mule in defendant’s field in the winter, and saw the bay horse there in the spring. The black

mare was very poor.” =
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C. F. Wasbright testified that ¢‘in November, 1854, two heifers came to his place, and remaine |
on his premises for some time, being fed with bis stock. In June following, plaintiff and defendant
both came and inquired for them the same day. The cattle came up, and both parties said they
were two of those taken by defendant to keep feor plaintiff. Defendant told witness he would pay
him for wintering them, and that they were plaintiff’s cattle.”

On his cross examination, he testified that ‘he thought defendant told him that he was to keep
them for plaintiff six weeks; he took defendant for the pay of wintering them; defendant said he
had kept them for plaintiff the time agreed upon, and then assumed to pay witness for wintering
them.”

Noah Warner testified that, “between the first and middie of April, 1855, after the black mare
was dead, he hauled her out of plamtiff’s stable, in Metropolis.”

William McBane testified that, ““in the latter part of February, or first of March, 1855, defendani
wanted him to take the stock off his hands, thal he was short of provisions. Thinks he said before
that his time was out for which he agreed to keep the stock.”’

J. J. Crittenden testified that “about January 15th, 1855, defendant was inquiring for plaintifi’s
stock; said he was afraid they would stray off or die, and that his time for keeping them had ex-
pired.”

Plaintiff then introduced a number of signatures, proved and acknowledged to be the signatures
of defendant, which were offered in evidence, and plaintiff rested his case.

David Boyles, called and sworn as a witness for defendant, testified that ‘‘he had seen defendant
write frequently, and could not be positive whether the signature in question was his or not. The
manner of the letters was like defendant’s, not following the lines strictly.”’

Daniel Brewer testified that ““he had seen defendant write frequently; not within two years; would
not consider the signature in question his, though in some respects like it.”

Kinsey Dickerson testified that “he was at Beeson’s grocery when the parties came there, and saw
no one but the parties and Beeson.”

Richard Peter testificd that “*he was no judge of handwriting, and could form no opinion; would
think the signature not defendant’s.”

Thomas Moore testitied that **he saw defendant write once; was not a judge of handwriting;
would think the same man would not write the signature in question and the signature in a docket
produced.”

Robert Burton testified that “list fall a year ago he heard the parties talk something about an
agreement about kccpiug cattle or stocs.  Dney saud tiey were guiug to ix an arsicle; and defen-
dant said after 1t was fixed, be woatd go odv with wiwess.  Heard defendant say so.acthing o
plaintiff about six weeks, and plaiitiff coatradicied, and said he was to keep them longer. After
they came back, defendant said he was to keep them over six weeks, beginning at a certain time
and ending at a certain time. Plaintiff said it would be longer, and they went to sign it. Defen-

dant said plaintift had sent out an article that he would not sign, that it bound him too hard to

3
keep them too long.
On his cross examination, he said he ‘‘did not know in what part of town the conversation tock

’

; 4 Holp.?
place, nor where the parties went to sign the article.
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Jesse Simpson testified that, ““after plaintiff came home from the East, witness thinks ke said the
black mare was sick, but did not kncw what ailed her.”

N. Brewer testified that he “saw plaintiff’s horses and cattle at defendant’s, in the fall and winter
of 1854-5. Saw defendant feed the stock once in the winter. Knows the black mare had tke
botts, or something, one day. Defendant drenched her, and got herup. Don’t know what ailed
the mare.”

Noali Warner testified that <*he heard plaintiff ask Simpson what was good for the botts.”

Ann Douglas testified that “she was defendant’s mother; that the stock were fed as well as they-
were able to do it; and looked as well as they had till Christmas. They were fed twice a day.
The old mare began to fall away, when the fistle began to s well.”

John Axley testified that ‘‘the old mare was twelve years old, and small. Saw the cow on the
bank of Kidd’s bayou; men were ckopping wood near; she was not dead; saw the tree next morn-
ing after it was felled.”

The defendant here rested his case.

Jesse Simpson, John Axley, Z. P. Honers, Isaac Gill, S. H. Pfrimmer, Reuben King, Thomas
Cupp, William McDonald, William Daniell, J. E. Roberts, V. Walton, R. Davidson, and William
Hays, called and sworn as witnesses for the plaintiff, testified to the ‘‘character of Reuben Benton
for truth and veracity as being bad.”

The evidence in the case was here closed.

The counsel then addressed the jury; and while Mr. Allen, one of defendant’s counsel, was
addressing the jury, the Judge, being ill, was forced to leave the Court room, and appointed John
A. Logan, a member of the bar, not of counsel to either party, to occupy the Judge’s seat Uil
Mr. Allen closed, and to direct the Sheriff to adjourn Court; and also to remind the jury of the
charge they had received from the Court not to suffer any person to approach them on the subjeet
of the trial, &e. Mr. Logan did as directed, to which the plaintiff, by his counsel, excepted.

The Court, at the instance of the plaintiff, charged the jury as follows : :

Ist.  “The Court instructs the jury that the plea of non est factum in this case only puts the case
at issue, or helps to do so. and it c‘mmot be considcred by the jury as evidence.” To which the
defendant excepted.

2d. “Fraud is so far opposed to honesty as to partake, in some measure, of the nature of mis-
demeanors; and when fraud is charged by a party, the burden lies upon the party so charging it
to make satisfactory proof to the jury of its perpetration before he should be allowed to profit by
making the charge.,” To which instruction the defendant excepted.

3d. “The Court instructs the jury that, in this case, it is proper for the jury to weigh the evi-
dence; «nd in whosoever favor the evidence preponderates, to that party the verdict should be gives.

4th.  “The Court charges the jury that they have a right to compare (and ought so to do,) all
the signatures in evidence, proved or admitted to be defendant’s, with a view to deciding the ques-
tion as to the disputed signature, and consider these, together with all the evidence in the case, [
making up a verdict as to the issue joined on the plea of non est factum.”

i 5th. “If you find first issue for plaintiff, then you should find such damages for plaintif as be
has proved, in the opinion of the jury; unless you should be of opinion, from the evidence, that

inti o »xeeutiom of tha
the covenants in the agreement were performed, or that plaintiff procured the exseuti» 0
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instrument by fraud.””  To this the Court added : *If the covenants coniained in the instrument
were performed, or in other words, if no breach of covenant has been proven, or the execution of
the instrun ent was procured by fraud of the plaintiff, as alledged by defendant’s plea, your verdict
in that case should be for defendant.”

The Court, at the instance of defendant, charged the jury as follows :

1st. *The Court instructs the jury that under the plea of non est factum, a defendant may show
to the jury that the writing declared upon is not his act or deed, or that the writing declared upon
is a different instrument, and was substituted for that which defendant supposed he was exccuting
at the time. It is competent for a defendant under such a plea, to prove these facts or this state
of case; but as to whether the evidence in this case proves this state of case or these facts, is for
your consideration entirely. The question as to what the evidence proves, is for you to determine,
Unless you believe from the evidence that ithe defendant executed the writing declared ony your
verdict should be for the defendant. 9

2d.  “That in this case the jury bave a right (o weigh all ihe cvidence, positive and circymstan-
til; and if they believe f1om all the evidence, positive and c¢ircumstantial, that the instrument in
question is not the act and deed of the defcndant, then the verdict should be for the defendant.

3d. *“The Court instructs the jury that they may weigh the statements of Douglas, called out
by the plaintiff in his examination of his witnesses, in bis (Douglas™) bebalf, and upon those state-
ments, coupled with other cvidence given i the case, they may retuin a verdict in favor of defen-
dant, unless they believe that Douglas exceuted the writing in question. In making up your
verdict, you should view all the cvidence betore you, and decide according to the weight of the
evidence.

ath, Lhe Court instiucts the jury that e deiendant’s plea of non est faclum makes il necessary
that the plaintft shall prove (o their sausiuction that the defendant exccuted the writing sued on;
and unless they so belicve, they ought to ind for defendant.”” To which instruction the plaintiff
excepted.

Thereupon, the jury retired; and afterwardas returned a verdict as follows :  “We, the jury, find
the issue for the defendant.”

The plaintiff, by his counsel, then moved the Court for a new trial; which motion the Court over-
ruled, and the plaintiff, by his counsel, then and there excepted.

The plaintiff now assigus the following causes of error;

1st. That the verdict was against the law,

2d.  That the verdict was against the law and the evidence.

3d. Errcr in one of the instructions given at the instance of defendant.

CYRUS G. SIMON S,
Attorney for FPlaintiff in Error.
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ANGUS M. L. McBANE,

JONATHAN E. DOUGLAS.

Page 1 of Record.
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In the Supreme Court of Illinois, November

) (
+  Error to Massac. 4
J t Term, A. D. 1857.

This was an action of covenant instituted by Angus M. L. McBane, plaintiff in error, against
Jonathan E. Douglas, defendant in error, in the Massac County Circuit Court, on the 224 day of
May. A. D. 1855.

The declaration contained one count, alleging that, on the fourth day of November, A. D. 1854,

the defendant, by an agreement under seal, covenanted with the plaintiff that he would, from the

said fourth day of November, A. D. 1854, until good grass should come in the next Spring follow-
ing, keep and take care of, by feeding, maintaining, and providing suitable Winter accomodations
for all of cleven head of mules, horses, mares and horned cattle, the property of the plaintiff, said
stock being specified ; and that defendant would deliver said stock to the plaintiff in the Spring fol-
lowing said fourth day of November, A.D. 1854, in the like good order and condition as the said
stock then was in, to-wit: on the 4th day of November aforesaid, (accidents only.excepted,) said
covenant being in consideration of a debt then due and owing by the defendant to the plaintiff, evi-
denced by note, and referred to in the said writing under seal, that the said plaintiff, at the time of
making said writing under seal, delivered up to the said defendant the said eleven head of stock, to
be so kept and taken care of as aforesaid ; but that the defendant did not perform his said agree-
ment or writing under seal, and did not keep and take good care of said stock by feeding, wintering
and providing suitable winter accomodations for the same, but suffered the said stock to run at
large without feed or care, so that the greater part perished therefrom, and those which survived
were greatly deteriorated in value thereby ; and that the defendant did not deliver any part of said
stock to the plaintiff, according to said writing undev seal, whereby the said plaintiff was damaged
inthe sum of two bundred and seventy-five dollars, wherefore he brought suit, &c.

To the foregoing declaration of the plaintiff, the defendant, by McKenny & Davis, his attorneys,
pleaded non est factum, and for a second plea, that the execution of the writing under seal in the

declaration mentioned, was obtained Ly the plaintitf from the delendant by subsuiuuing the said
writing for another and different writing, and fraudulently inducing the deicndant Lo execute the
same ; and for a third plea, that the defendant did perform his covenani, and did return all of
said stock in good condition, except such as died of disease and other accidents incident to such
animals ; and for a fourth plea, that certain of said stock, specified in the plea, were not the prop-~
erty of the plaintiff, but of one Peter Willard, of New Orleans, in the State of Louisiana; and for a
filth plea, that the plaintiff fraudulently and falsely represented the said stock to be his property,
while in fact the same was the property of one Peter Willard aforesaid, who claimed the same ; and
the said fifth plea, after demurrer, was amended so as to charge the plaintiff with contriving and
intendiﬁg to defraud the defendant out of the sum of $250, and wrongfully and uclawfully intend-
ing to convert the said stock to his use, when in fact the said stock was the property of one Peter
Willard aforesaid.

Upon the trial of said cause at the May Term of the Massae Circuit Court, A. D, 1858, before
William K. Parrish, Judge, and a jury, the plaintiff read in evidence the deposition of Intrepid M.
Maxon, who deposed that he ““was acquainted with the handwriting of the defendant;” and upon pro-

duction of the writing oblizatory filed in the cause, deposed that from his knowledge of the hand-
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writing of the defendant he believed the signature to said writing obligatory to be in Lis hand-
writing.

Martin Beeson was then produced and sworn as a witness on the part of the plaintiff, who testified
that the ““parties to this suit came into his grocery in the evening. They were talking abont a written
agreement. Defendant made objection to some part of the article ; he wanted ¢ accidents exeept-
cd’ to be put in it. Plaintilf agreed to make the alteration, and the defendant said he would sign
it.  Knows of no other :lteration spoken of by defendant. Plaintiff then procured pen and ink
from witness, and interlined in the article “accidents excepted.” The ink was pale. Thinks the
paper shown him is the one then befove the parties.  The ink of the interlineation corresponds with
the ink used in making it. Does not 1ecolleet of any one else being present but plaintifl and deicn-
dant al the time spoken of.  After plaintiff wrote the interlineation, he handed it to defendant Lo
sign, and defendant spoke at the time of the writing being blotted.”

On his cross-examination he testificd that this *“was in the fall, a short time before plaintiff started
East. They were in wilness’s house maybe ten or fifteen minutes.  Neither of them called upoa
wilness to pay any particular attention te¢ it.  Don’t recollect that “till the 25th Dec.” was men-
tioned as the time to which defendant was 1o keep the stock ; think there was aothing said aboub atict=
ing the writing in that respect. Thinks the plaintiff spoke at the time of the interlineation being
blotied, since it was spoken of by defendant that his name was blotted ; it came 0 wituess s mind
that it was the interlineation that was blotted, and not defenlant’s name.”

Angus McBane being called and sworn, testified that “he was present in Beeson's grocery at the time

spoken of.  Plaintiff and defendant were standing by the counter talking about the writing. Remem-

bers defendant insisted on ‘accidents excepted’ being put in.  Plaintiff said he would put thatin, and did
He had

so, and handed it to defendant to sign, and defendant took it to sign, as witness thought.
just before said that he would sign it ii that alteration was male. Saw the top of the paper iying on
the counter before defendant after the interlineation was made. The paper produced is the same
paper. The body of ivis in plaintift’s ln;x:d;n'uing; witness saw it that night after he went home.”

(1t was admitted that the debt in the writing mentioned was a note of twenty-two dollars a.d
filty cents.)

On bis cross-examination he testified that *he thought he saw plaintiff av Beeson’s put in *acciden s
cxucplud' in the wrilng. Jie salie Papel Had vecn vl ay deicidaine s Lual day. WY Lelesy aiu Lis
brother took it out for defendant to sigu, and he lmdvobjected to do so as 1t was then, until he could
see plaintiff.  Witness is plaintift’s son.”

Chas. Russell being called and sworn, testified that **he knew defendant’s handwriting well; learned
to write ai the same school with him ; believes the signature to the writing in question to be his ;
judges by the shape of his letters and the stroke of his pen.”

Isaac Gill being called and sworn, testified that “he had been acquainted with the handwriting of
delendant two years or more, and was of opinion that the signature of his name to the writing in
question was defendant’s signature.”

Samuel H. Primmer testified that he had ““‘scen defendant write, and was of opinion taat the siz-
nature in question was defendant’s handwriting.”

Jesse Maxam testified that he had “seen defendant write his name, and had had his signatures in

his possession, and that the signalure in question was defendant’s.”
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On his cross-examination he said it waspossible that he might be mistaken.

Joseph Mears testified that he “had seen defendant write once, and had received written orders
{from him which he afterwards acknowledged. He considered the signature in question to be his
hand writing.”

(Uere the writing in question with disputed signature was offered in evidence, and went to the
jury.)

Daniel Bowker being sworn, testified that ‘*he knew some of plaiatiff’s stock mentioned in the wri-
ting ; the black riding mare, and a sorrel mare, The black mare was worth $75 or $S0. The sor-
rel mare was worth $40, $50, or $60. The other sorrel mare had a mule colt sucking; thinks mare
and colt worth $30. "hinks there stock were at defendant’s part of the Winter. Black mare died
at McBane's in March. Saw her before she died, and after she was hauled out ; she was in bad
order ; soon after she was brought in to plaintiff from defendants she died. Knows of one of plain-
tiff’s cows named in the writing, dyingin town in February, 1851 Helped defendant at his 1equest
to skin one of plaintifi’s cattle. Defendant said he supposed a limb had fallenon it. There was no
limb lying about the cow, nor limb marks on her. She had been running about town some (ime
before she died. Defendant told witness that he was to keep plaintift’s stock through the Winter.
This was a good sized cow, worth in the Fall of 1854 $12.”

Thomas Mcore testified that Le “helped Bowker skin the cow, not twenty-four hours after she
died. She was then somewhat bloodshot about the shoulder; has seen the same sign where no
accident happened.”

Jesse Maxam testified that he “knew plaintiff’s black riding mare several years, up to November 4,
1854. She was then a fine valuable mare. Saw her again in the latter part of February, 1855,
with a stud colt of plaintifi’s, and another animal—think his buggy nag—and two mule colts. They
appeared to be very hungry, and were very poor at that time. The black mare in November 4th,
was worth $80 or $100, the stud colt $40 or $50, and the buggy mare $20 or $30. "The mare that
had the mule colt was worth about $10, and the mule colt §20. They were all so poor in April
that witness thought they would die of poverty.”

On his cross examination, he testified that “plaintiff was out inquiring for the stock, and he thonght
he showed or told him where they were. They were not worth so much that spring as the fall
before, It would have taken $20 each to have restored them to the condition and valuc they were

in that fall.”

Daniel Derry testified, that **the black mare was worth $75 or $80 in the fall of 1854; and the
mare with Ler colt worth $25. Went for plaintiff to defendant to get the mule colt, and defendant
refused to let him have it. In February, the blick mare was quite thin; some of defendant’s
horses were with her.

Charles Russell testified ““that the black mare was worth $75 or more, the Luggy nag worth $50,
the mule colt with her worth $25, the bay mare worth $20, and the young cow $15.”

Robert Russell testified “*that the black mare was worth $100, the buggy mare §60, the bay stud
colt $60; one of the mares not worth anything, had a colt worth $25. The buggy mare ard her
mule colt came back to town after plaintiff left in the fall. Saw the black mare and the old mare
and mule in defendant’s field in the winter, and saw the bay horse there in the spring. The black

mare was very poor.”
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C. F. Wasbright testified thal ‘‘in November, 1854, two heifers came to his place, and remained
on his premises for some time, being fed with bis stock. In June following, plaintiff and defendant
both came and inquired for them the same day. The cattle came up, and both parties said they
were two of those taken by defendant to keep for plaintiff. Defendant told witness he would pay
him for wintering them, and that they were plaintiff’s cattle.”

On his cross examination, he testified that “he thought defendant told him that he was to keep
them for plaintiff six weeks; he took defendant for the pay of wintering them; defendant said he
had kept them for plaintiff the time agreed upon, and then assumed to pay witness for wintering
them.”

Noah Warner testified that, “‘between the first and middle of April, 1855, after the black mare
was dead, he hauled her 'OuL of plamtiff’s stable, in Metropolis.”

William McBane testified that, ““in the latter part of February, or first of March, 1855, defendant
wanted him to take the stock off his hands, thal he was short of provisions. Thinks he said before
that his time was out for which he agreed to keep the stock.””

J. J. Crittenden testified that “about January 16th, 1855, defendant was inquiring for plaintiff’s
stock: said he was afraid they would stray off or die, and that his time for keeping them had ex-
pired.”

Plaintiff then introduced a number of signacur.es, proved and acknowledged to be the signatures
of defendant, whicl were offered in evidence, and plaintiff rested his case.

David Boyles, called and sworn as a witness for defendant, testified that ‘‘he had seen defendant
write frequently, and could not be positive whether the signature in question was his or not. The
manner of the letters was like defendant’s, not following the lines strictly.”’

Daniel Brewer testified that ““he had seen defendant write frequently; not within two years; would
not consider the signature in question his, thoagh in some respects like it.”

Kinsey.Dickersou testified that “he was at Beeson’s grocery when the parties came there, and saw
no ove but the parties and Beeson.”

Richard Peter testificd that “he was no judge of handwriting, and could form no opinion; would
think the signature not defendant’s.”

Thomas Moore testified that **he saw defendant write once; was not a judge ot hand writing;

would think the same man would not write the signature in question and the signature in a docket

produced.”

Robert Burlon testitied that ““list fall a year age he heard the parties talk something about an
agreement about keeping cattle o stoci.  Lhey said tiey were going to lix an article; and defen-
dant said afier 11 was fixed, he woald go oaw with winess.  Heard defendant say so.aething Lo
plaintiff about six weeks, and plaiatiff contradicied, and said he was to keep them longer. After

they came back, defendant said he was to keep them over six weeks, beginning at a certain time

and ending at a certain time. Plaintiff said it would be longer, and they went to sign it. Defen-
dant said plaintiff had sent out an article that he would not sign, that it bound him too hard to
keep them too leng.”

On his cross examination, he said he <*did not know in what part of town the conversation took

- ] > F
place, nor where the parties went to sign the article.’
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Jesse Simpson testified that, “‘after plaintiff came home from the East, witness thinks he said the
black mare was sick, but did not kncw what ailed her.”

N. Brewer testified that he “saw plaintiff’s horses and cattle at defendant’s, in the fall and winter
of 1854-5. Saw defendant feed the stock once in the winter. Knows the black mare had the
botts, or something, one day. Defendant drenched her, and got her up. .Don’t know what ailed
the mare.”

Noal Warner testified that ‘‘he heard plaintiff ask Simpson what was good for the botts.”

Ann Douglas testified that “she was defendant’s mother; that the stock were fed as well as they
were able to do it; and looked as well as they had till Christmas. They were fed twice a day.
The old mare began to fall away, when the fistle began to swel).”

John Axley testified that ‘‘the old mare was twelve years ol(,l, and small. Saw the cow on the
bank of Kidd's bayou; men were chopping wood near; she was not dead; saw the tree next morn-
ing after it was felled.”

The defendant here rested his case.

Jesse Simpson, John Axley, Z. P. Honers, Isaac Gill, S. H. Pfrimmer, Reuben King, Thomas
Cupp, William McDonald, William Daniell, J. E. Roberts, V. Walton, R. Davidson, and William
Hays, called and sworn as witnesses for the plaintiff, testified to, the *‘character of Reuben Benton
for truth and veracity as being bad.”

The evidence in the case was here closed,

The counsel then add‘ms:‘,ed the jury; and while Mr. Allen, one of defendant’s counsel, was
addressing the jury, the Judge, being ill, was forced to leave the Coutt room, and appointed John
A. Logan, a member of the bar, not of counsel to either party, to occupy the Judge’s seat until
Mr. Allen closed, and to direct the Sheriff to adjourn Court; and.also to remind the jury of the
charge they had received from the Court not to suffer anv person to approach them on the subject
of the trial, &e. Mr. Logan did as directed, to which the plaintiff, by his counsel, excepled.

The Court, at the instance of the plaintiff, charged the jury as {ollows :

1st.  “The Court instruets the jury that the plea of non est Jactum in this case only puts the case
at issue, or helps to do so. and it cannot be considored by the jury as evidence.” To which the
defendant excepted.

2d. “Fraud is so far opposed Lo honesty as to partake, in some measure, of the nature of mis-
demeanors; and when fraud is charged by a party, the burden lies upon the party so charging it
to make satisfactory proof to the jury of its perpetration before he should be allowed to profit by
making the charge.” To which instruction the deferdant excepted.

3d. “The Court instructs the jury that, in this case, it is proper for the jury to weigh the evi-
dence; »nd in whosoever favor the evidence preponderates, to that party the verdiet should be gives.

4th.  <The Court charges the jury that they have a right to compare (and ought so to do.) a'l
the signatures in evidence, proved or admitted to be defendant’s, with a view to deciding the ques-
tion as to the disputed signature, and consider these, together with all the evidence in the case, in
making up a verdict as to the issue joined on the plea of non est factum.”

{ bth.  <If you find first issuc for plaintiff, then you should tind such‘ damages for plaintif as he
has proved, in the opinion of the jury; unless you should be of OPiniO“’ from the evidence, that

s ainti .xeeution of the
the covenants in the agreement were performed, or that plaintiff procured the cxeeuiion e
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insttument by fraud.”” To this the Court added : *“If the covenants contained in the insirument
were performed, or in other words, if no breach of covenant has been proven, or the execution of
the instrun ent was procured by fraud of the plaintiff, as alledged by delendant’s plea, your verdict
in that case should be for defendant.”

The Court, at the instance of defendant, charged the jury as follows :

Ist.  “The Court instructs the jury that under the plea of non est factum, a defendant may show
to the jury that the writing declared upon is not his act or deed, or that the writing declared upon
is a different instrument, and was substituted for that which defendant supposed he was executing
at the time. It is competent for a defendant under such a plea, to prove these facts or this state
of case; but as to whether the evidence in this case proves this state of case or these facts, is for
your consideration entirely. The question as (o what the evidence proves, is for you to determine.
Unless you believe from the evidence that the defendant tXccuied ibe writing declaied on, your
verdict should be for the defendant,

2d.  “Thatin this case the juiy have a right to weigh all the evidence, posilive and circumstan-
tial; and if they believe iom all the evidence, positive anc circumstantial, that the instrument in
question is not the act and deed of the defendant, then the verdict should be for the defendant.

3d. <“The Court instructs the jury that they may weigh the statements of Douglas, called out
by the plaintiff in his examination of his witnesscs, in his (Douglas’) bebalf, and upon those state-
ments, coupled with other evidence given in the case, they may retuin a verdict in favor ol defen-
dant, unless they believe that Douglas exeeuted the wiiting in question. In making up your
verdiet, you should view all the uvidence betore you, and decide according to the weight of the
evidence.

ath. Lhe Court insuucts the jury that ihe detendant’s plea of non est foctum makes it necessary
that the plaintff shall prove to their sausfaction that the defendant executed the writing sued on;
and unless they so believe, they ought to ind for defendant.” To which instruction the plaintifi
excepted.

: Thereupon, the jury retired; and afterwards returned a verdict as follows: “We, the jury, find
the issue for the defendant.” :

The plaintiff, by his counsel, then moved the Court for a new trial; which motion the Court over-
ruled, and the plaintiff, by his counsel, then and there excepted.

The plaintiff now assigns the following causes of error;

Ist.  That the verdict was against the law,

2d.  That the verdict was against the law and the evidence.

3d.  Errer in one of the instructions given at the instance of defendant.

CYRUS G, SIMONS,
Attorney for Plaintiff in Error.
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