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STATE OF LLITNOILS, } ss. The People nf the State of Illingis,

<
To the Sheriff of tho County of /A “@e it

— Greoting :

351‘[21115?, In the record and proceedings, and also in the rendition of the judgment
of a plea which was in the G s L G ntiof W et
County, before the Judge thereof, between %W« /:)7. M~ —

plaintiff, and W’M b- ?M/ZZ S Lo

defendant , it is said that manifest crror hath intervened, to the injury of the said

7/%% /} ?e/*—rﬁ)&« - S

as we are informed by /Lx/l_ complaint, —————————————— the record
and proceedings of which said judgment we have caused to be brought into our Su-
preme Court of the State of Illinois, at Ottawa, beforc the Justices thereof, to correct

the errors in the same, in due form and manner, according to law; Therefore, Ve
Command 1)on, That by good and lawful men of your County, you give notice to the said

that 7,’1/_ be and appear before the Justices of our said Supreme Court, at the next

term of said Court, to be holden at Ottawa, in said State, on the first Tuesday after the
third Monday in April next, to hehr the records and proceedings aforesaid, and
the errors assigned, if Z_« — shall see fit; and further to do and receive what said
Court shall order in this behalf; and have you then there the names of those by whom

you shall give the said Williooon A T lr R R
e . notice, together with this writ.
AWitness, The Hon. JOHN D. CATON, Chief Justice
of our said Court, and the Seal thereof, at Ottawa,

this oot day of Jltecec —— inthe
Year of Our Lord One Thousand Eight Hundred

and Fifty- niue K K/Z WM?

£ S

(s Clerk of the Supreme COﬂ}..

§ / /? 4 //Z\-\(—/gchj/ﬂx//h
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IN THE SUPREME COURT.

ads.

ALBERT JENES, ef. als. Appellees,
Jonx Frexone & Ricuarp Dewey, Plaintiffs in Error.

1.
The defendants in error aver and swear that the note which

the plaintiff’s in error charge was usurious, had been for along
time paid, and that the note on which judgment was entered had
no connection with such usurious note.

A. There is no rule better settled than that a charge of usury
must be specific and certain. Here is a pretence by plaintiffs in
error, that the consideration of the note on which judgment was
entered was one thing, and a denial by defendants that such con-
sideration formed any part of the note. The plaintiffs predicate
the charge of usury of and through a note, which defendants
swear had been paid, and formed no part of the note on which
judgment was entered.

IIL.

A cowrt of law in this State will not set aside a judgment on a
charge of usury, but will leave the party to his remedy in a court
of equity. 4

A. The reason why the law courts in England reluctantly in-
terfered in cases of judgments entered by confession on usurious
contracts, was because the contract was made void by usury, and
the authority to enter judgment being part of the contract, the
whole was void, and the judgmeut held to have been entered

without authority.

5 John.'s Chy. R. Faning vs. Dunham, 137.
18 Mass. R. Flint ve. Sheldon 452 & 8,

In the case in 5 John.’s Chy., the whole matter is reviewed by
Justice Xent, and he shows on what ground courts of law inter-
fered—and clearly intimates his opinion, that even when the con-
tract is void, the proper tribunal for relief is a court of equity.—
He moreover shows that the court of exchequer has always refus-
ed to intexfere, and that the practice was fluctuating iu the King’s
Bench. And farther, that at one time the Supreme Court refused
to interfere, and turned the party over to a court of equity. In
our State the reason of the English rule fails, and of covrse the
rule with it. 4 Hill, 584.

IIL

There is undoubtedly an equitable,power in courts of law over

judgments, when fraudulently or wrongfully entered, in a case

where or for an amount not authorized by the debtor.

?
|
|
|
|
1
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2. In this case no such thing appears. The judgment is for
the amount, and by the clear authority contemplated in, and au-
thorized by the debtor in his power of attorney. The contractis
not void—no defence exists which was unknown to the party.—
He nuthorjzes the confession for the amount of the note—and
nothing more has been done—nothing which he has not through
his attorney authorized to be done. On what ground then, can
he plaim the interference of this court to get aside & judgmenten-
tered on a yalid contract, and under n valid power. If he had

~voluntarily paid the note, he could not under owr laws recover it

back ; much less, then, can he oa]l npon the gourt to set aside a

Jjudgment confessed by himself through his attorney. Itwasonly

by holding the power to be part ot the usuriqus contradt, and that
as the contract ‘was void, the powerconnacted with it was.also void,
that the English and New York conyts intetfered—and the con-
tract in ourr State being valid,no such reason can here be resorted
to to justify the jurisdiction.

B. Besides, the defense set up is regarded as inequitable—and
is never favored. And as courts of law interfere only by virtue
of their equitable powers, they will only interpose for a pwrely
equitable purpose. :

C. If a court of law assumes equitable powers, it should ex-
ercise them only on equitable principles.  To seize the power of
equity,and exercise it in dlsregﬂrd of eqmtable prmclples, is unjus-
tiable.

In eqmt.y, no relief for usury 1 will be gwen, until the party ask-
ing relief has done eqmty by paying or tendering the amount due
over and above the usurious interest. ~Why should not a court
of law, then, in exercise of eqiﬁty powers, require the same equity
to he done before they will listen to the suitor?

IV,
Under our law the excess of interestis a forfeiture.
.The law does not favor foriextnres, but. tums the party over to

. % court of eqmty for relief.

4. Why, nnder our laws, should a judgment be opened to
enable a party to plead a forfemure, any more than to plead the

statutes of limitations?
v’

The party-who appeals 1o eqpity for relief zumst do so at once,
and be guiity of no laches. In this case several terms of the court
elapsed after entry of the jndgment.

18 Ills. 160. 15 Tlis. 350
- VL
The equitable power of gonrts to m{,em}re on confessions of



judgment when there is fraud or imposition, is not denied. Such

was the case of Lake vs. Cook, 15 Ills. 853, and the other cases

clted by the plaintiff in error.

-LTA' But in this case nothing of the kind appears. The order of the
| court, entering the judgment and execution satisfied as to the attor-
né);’s fees, was correct, and was all the relief which ought to have
R been g.i'ven.

- The judgment is for just the amount authorized and no more,
Nothing has been done which defendants did not contemplate
and authorize. The relief asked is that the Jjudgment should be

opened, to enable the plaintiffs to interpose a plea which would

enable them to obtain the benefit of a statutory forfeiture.

VIL

The judgment of the Court below was right, and ought to be

sustained.

If advantage of usury could be taken by motion, then its pro-

ceedings should be assimilated to Chancery, and the plaintiffs

must tender the money. 5 John. Ch. 187. 13 Mass. R. 452 & 3.

; - 1 Story Equity Jurisprudence, pg 307. 1 John. Ch. R. 142, 143.
d 1 nge 429 .md 544, 1 Taunt. 418.

The plamtxﬁ's motlon being merely equitable, their motion takes
the place of the. b111, and the.defendant’s denial takes the place of
an 'mswer and now, when the plaintiffs rest their case upon the
b111 and answer, (or motion and answer,) and the answer fully
e . meets and denies all the allegations of the motion, how can the
' court say upon thp.t,eudenc_e, they are entitled to relief ? See 12
Ills: 69. . 4 Hill 587. 2 Gill 679,
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STATE OF ILLINOIS %ss &\%l)t Drople of the State of Illinois
To the Clerk of the Lo é}/ Corvrnine %o‘/ Goa%op,@he County /,% ﬁu&/ ~ Gresting:

Necwnse, S the wecord and //Mﬂﬁ&féh/d, as alio in’ the’ renditon’ // f

e /2&(‘&7”&7&// 0/4> @ /&4{7 whoch) wad o) the

Gacutt o/é_)ﬂuwhm %_ﬂ//?&'/?', /c/o;?V //ﬂ /{/—l[?y /ﬂ,’?’w// /2%#%77/ |

< /M/f/@/uwt\ b My v Suseid A, Mf? _______ —

, //./f}m/%/s (m?___/ ____________ (Z?(

: <= cam— - s we ase’ tnfoimed)

// A%sa.;.u__.__.,.r'();;%é&}z/ ————— ond we ///77 W/Z'yy Lhat cvror should Lo

(fﬂ%/,’/'/cf/,’ / any Hheie 1o} o) die’ /ﬂi?/i/ and manner, and that //'M/z'cﬂ te done
lo e //,(nf/z'w (//«47'4’4(452/,’ command o that / : /)((?’7}26’72/ Z%Ze% % /z%/mz,’
you r/zé/'/}w/{yj/ and o/m;z%/_. e Hout (/0/;4%, dend” Lo our ; /;dﬁ&'w 0/ e sz
//,wmy Gourtr the record and ///zoﬂemé}z 2. o// e //fzm/ aforesards with
A //1/}74 /’0/5(:/;'77 the’ sames wnder your deall, sp thal e may Aave lhe
same’ tefore’ ourO 3 /‘/24/5%(’4 //é/gdfzm/ at Ollawa, v the (é;ﬁ/é?l? ot Su
e, cn’ the /M// C-%_fdz/zz/’//g 74‘67‘ the thid @//mm/zy o/ @“//5{1/ neat, that
the recodd and /&Zocee(%%fyd, /2’477 //}zymﬂ/eg)_. we may caude (o te dine thesern,
lo coveect Me cvror, 1wt/ o// 7(/7//3 017/{/_) ln Lo done ac/:ﬂmé%y lo law!
\(\lzl}l‘.ij(lu‘ss' e C 97&)72/. (/Z/«}z/ @ %ﬂ/my, %’//f/é
‘ /’/;déh/’/ ﬂ/ o sardd Cowrt, and the Foall
//;//(/ at Ottwa. ey /74‘./% —— ) z/
4¥/M ............ — o/ the f%m;« c/ 20, N%&/
one thousand //7// /;/7;///17/ and /{///W}vuk)\ 3
(L/%’-L/Ca ________________________________
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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

JOHN FLEMING and W
RICHARD DEWEY, |
Error from the Court of Common Pleas

S. !
ALBERT JENCKS, ( of Aurora.
LEVI JENCKS and )
EDWARD A. BRADLEY.

ABSTRACT AND- POINTS OF PLAINTIFFS IN ERROR.

i1 Note of hand for $1870; dated Sept. 16th, '57, payable GO days after
date, with int. at 10 per ct., given by plaintiffs in error to defendants in
error. i

w5 Warrant of attorney to any attorney of a court of record, to confess a
judgment for amount due on note and cost, and $100 attorney fee.

Judgment confessed by N. J. Smith, as Attorney for defendants, for
$1490, on the 10th Nov., 1857, in the Court of Common Pleas of Auro-
ra, in the vacation after the October term of said Court. '

Motion to set aside judgment, &c., made by plaintiffs in error, on the
12th of October, 1858, at the October term of said Court. On the 19th
of October, one of the days of the said October term, the Court ordered
plaintiffs to endorse judgment and execution satisfied as to the sum of
$100, the attorney’s fee, on the ground that that amount was improperly’
included in the judgment, and that in all other things said judgment and
execution stand confirmed.

Decision of the Court excepted to; &c.

lund 2

24 b

BILL OF EXCEPTIONS.

nito  Affidavit of plaintiffs in error that a note was given by Fleming as
% principal and Dewey as sccurity to defendants in error, on the 10th of
April, 1857, for $730, due 30 days after date, with interest at 10 per cent.

On the maturity of this note, to renew it plaintiffs in error gave de-
fendants in error judgment note for $1050, due 30 days after date, with
10 per cent. interest; that the difference in amount between the two notes,
was made up of usurious interest. ;

On the maturity of the §1050 note, another judgment note was given
by same parties to same parties, for $1159, due 30 days after date, with
interest at 10 per cent. Note dated June® 13th, 1857, Difference in
amounts consisted of usurious interest.

On maturity of last mentioned note, another judgment note was given
by same parties to sume parties, for 81192, due, with interest at 10 per
cent,, 30 days after date. Difference in amount consisted of usurious
interest,

TN ————— e
e 4 - - e - L Sy s -~ R AL v B " * o pr—
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On the maturity of the $1192 note, another judgment note for 51245,

due 30 days after date, with interest at 10 per cent., was given by same ;
parties to same parties. Difference between notes consisted of usurious
interest.

On matuvity of $1245 note, another judgment note, for $1370, due 60
days after date, with interest at 10 per cent., was given by same parties
to same parties. Difference between notes consisted of usurious interest.

Judgment confessed on this last note under the power of attorney afore-

f said, for $1490, including the $100 attorney fee.

Prayer to the court that the judgment may be reduced the amount of
the usurious interest, and ninety dollars of the attorney’s fee.

s Adiidavit of Dewey also states that Bradley admitted to lim that cach
of the notes was given to renew the previous one, and contains a prayer
that exccution may be stayed according to the statute, until further order
of the Court.

7 The defendants in error filed an affidavit in which they deny that the
$730 note constituted any portion of the consideration, or was, in any Q
way, connected with the note upon which the judgment was confessed— ‘

' that the $730 note after several renewals, was paid on the 18th Feptem- |

| ber, 1857. They, however, make no denial in relation to the $1050 note ;

|
|
|
|
|

and the renewals, and the usury in relation to this and the notes subse-
quent to it, except by a general statement that there is not in the note on
which the judgment was confessed, suck usury and interest as is set forth
in the affidavits of plaintiffs in error.

The foregoing was ali the evidence on the motion,

1w The bill of exceptions further states that the Court so far sustained the
’ motion as to strike out of said judgment the Atty’s fee, but overruled said
motion as to the balance of said judgment for 81490, and refused to reduce
or set aside said judgment to the extent of the usurious interest therein
| contained, or for any part thereof, or for any cause whatever—and the

Court also refused to open said judgment so as to allow the defendants

therein to plead to the declaration on any terms—to which opinion of the
.5 Court, except as to striking out the attorney’s fee, the defendants below,

I excepted.
ERRORS ASSIGNED.
1st. The Court erred in not reducing the amount of the judgment to

the amount actually due, exclusive of the usurious interest.

2. Innot vacating the judgment and in not allowing the defendants
below to plead to the narr.

3d. In not staying proceedings on the judgment till the defendants
below could be heard in their defence to the suit.

4th, Overruling motion of defendants below, in the part thereof which
was overruled.

POINTS IN BEHALF OF PLAINTIFFS IN ERROR.

It will be perceived that the judgment exclusive of the §100 Atty’s fee,
amounts to $1390, and that the amount of interest on the $1050 note is
$340 for six months, making the rate G5 per cent.

This is conceding what the plaintiffs below claim—that is, that the $730
note did not form a part of the 81050 note, and the others subsequent to
that.

The usury to such an enormous extent being conceded, should the Court
below have reduced the judgment to the amount of the §1050 note and

!
: interest thercon at the rate of 10 per cent. per annum (which for the ei-
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months would have made the amount $1102 50) or, as there was a con-

troversy as to whether the above or vastly more was the amount of usury,
have vacated the judgment and permitted the defendants below to have
pleaded to the declaration ? The latter course is the one which we con-
tend should have been taken by the Court below.
The cases of
Lake vs. Cook, 15 Ill. 353.
Truett vs. Warnwright, 4 Gzlm. 418.
Fyon vs. Boilvin, 2« 629.
Sloo vs. State Bank, 1 Scam. 428.

and those therein cited, appear to be conclusive that the power and duty
of the Court below was, to have acted on motion in the case and permitted
the defence to be pleaded, and that a resort to Chancery jurisdiction in
such cases is not necessary.

There seems to be no distinetion in principle between the case of Lake
vs. Cook, and the case at bar. The only difference is, that in the form-
er, the defence sought to be set up was a want of consideration for a note
—in the latter, that the note was usurious.

It is sometimes said, 'tis true, that usury is a defence not favored by
Courts, but when avarice takes an unreasonable and unconscionable ad-
vantage of poverty, there is no reason why the defence should not be fa-
vored. They are both legal defences, and why should one be allowed and
the other refused ? If the Court undertakes to make a distinction be-
tween one legal defence and another, there is difficulty about knowing
where to draw the line. Suppose 2 judgment note had been partly paid,
and the creditor caused judgment to be entered up for the whole amount,
it surely would not be necessary to seek relief in equity upon a tender of
the amount actually due—but the court of law should exercise an equita-
table control over the judgment, and permit the defendant to vacate it and
plead the partial payment.

Courts of law have always exercised an equitable jurisdiction over judg-
ments confessed by virtue of warrants of attorney, by vacating the - judg-
ment and trying the facts, either by feigned issue, or what is more sensi-
ble and better, by permitting the defendant to plead to the narr. in those
cases where the matter sought to be investigated is a defense to the action
—and the defence of usury, even when it defeats entirely, instead of re-
ducing the plaintiffs’ claim, seems not to be an exception.

The following authorities are referred to in support thereof :
Averill vs. Loucks, 6 Barbour, 19.
Lansing vs. McKillopp, 1 Cow. 35.
Everett vs Knapp, 6 John. 331.
MeKinstry vs. Thurston, 12 Wend. 222,
Morey vs. Shearer, 2 Cow.465.
Hewitt vs. Fiteh, 3 Johns. 250, 139.
Giilbert vs. Eden, 2 Johns. Cases, 280.
Brinkerhoof vs. Martin, 5 John. Ch. 320.
Nelson vs. Sharp, + Hill, 584.
Silvers vs Britton, 2 Harrison, 275.
Frasier vs, Frasier, 9 Johns. 80.
Bush vs. Gower, 2 Strange, 1043.
Qook vs. Jones, Cowper, T2T.
Edmonson vs. Popkin, 1 Bos, § Pul. 270.
Hindle vs. O’Brien, 1 Taunt. 413.
Duke of Bolton vs. Williams, 2 Vesey, jr., 1564.
The renewal of the notes does not change the usurious character of the
transaction.
Tuthill vs. Davis, 20 John. 285.
Reed vs. Smith, 9 Cow. 647.

LELAND & LELAND, & MONTONEY & SEARLES,
for Plaintiffs in Ervor.
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STATE OF s IO, }se @he People of the State of Jllingis,
To the Sheriff of the County of /412

— LS . R Greeting :
%1‘[&11513 In the 1e%oxd and proceedings, and also in the rendition of th judgment

of a plea which was in the, 5mm7@w¢//ﬁ Bl M Huniree in %J

County, before the Judge ‘there i betwecn M % i

e ww\mﬁ% w i —_— (it %_L\

plaintiffs and /d%\«. /7&%4/:7 o) é e

(
defendant§ ; lt is said that ‘manifest error hath intervened, to the i injury of the said

Q /: M

= = TR e

as we are informed by fZE?/L complaimt,=————= _ the record
and proceedings of which said judgment we have caused to be brought into our Su-
preme Court of the State of Illinois, at Ottawa, before the Justices theleof' to correct
the errors in the same, in due form and manner, according to law; @bl‘l’l‘fﬂl‘l‘, EN
Command You, That by good and lawful men of your County, you give notice to the said

Apertt oo, S feuds ey Buand A indly

that " be and appear betore the Justices of our said Supreme Court, at the next
term of said Court, to be holden at Ottawa, in said State, on the first Tuesday after the
third Monday in ‘April next, to hear the records and proceedings aforesaid, and

7" the errors aSSIgned if /fC-/7 shall see fit; and further to do and receive what said

Court shall order in thls%half and hav ycy then ghereéhwbj of th??sg by whom

you shall give the said
notice, together with this wurit.

JWihiess, The Hon. JOHN D. CATON, Chief Justice

of our said Court, and the Sgal thereof; at Ottawa,
this /4 ——  day of el ~— inthe
Year of Our Lord One Thousand Eight Hundred

and IFifty- g, T
o,

Clerk ()f lhe Supremc Court.
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STATE OF g&,ggN OIS, fse. @he People of the State of Illinois,

To the Clerk of the I Court for the County f)'/ %C/W Greeting:

%Bwusf , Ol the tecord and /zwcccfééyi. as alio o the’ renditbon ()/,
e /24(%77@73// ofo @ /%(& which) was on the .. (291 condll ——
Grurt/ 7@ _________ C&W _______ %mm/{y, /c/éwﬂ the /2(&% /%Mo// letiveern/

L D e e e s e defendant it ¢3 saed mand-

/cdl’ cvtor Hath, (nlevvencd, fo the a%{yz'a’% (/ {%/’(%:zwm'(/ /Mua?fz—vﬁ/lz

_—ee———— —

> 4]
e S W e 072 -0’57/2&’/

{//’ (ten /'oﬁyném e ndwe /c/n/ w&%&y that cosor should Lo
coveectod! 7/// any Hhere 1ot o/ dives /027;// and manner, and é/ﬂ/‘/)&d/tkﬂ le done
o the /mﬂzéj z/-on’dm'(/,’ command o that ///5 ///'z((“//ﬁmﬂ.[ Z‘%Ze% le //:z'mz,’
ot (/Zd/y}w/é and o/zmz/xzﬂ . wethout (/c/z/z?/ dend’ tlo owr : //2244'6&1 o/ ther -
///mmy Gouttr the rocord and /Macee(é%z 4 o// e /zfu%z/‘ (%ozwaz'(/{ with
alll Z/M'[zyd {‘01&(;%%5//.- the same! under your seal | do that we may Save’ (he
danie/ /&j/wy our? /‘z—M/z};M aforcsait at Olawa. v the Countly (/ Y
CJ%&//@ o/ the! /Zfzd// C—%em/ayg (%‘67‘ the thisd @//073(/4% 72/ C)yzﬁ/ nezl, thal
the r0c0t9 and /Aeoceaaééy/j, /c&%y //}&yzeﬂ/ey » e may eaunde lo le done {/;’20/%1/_,
lo covteet e cvtor, whal o// ¢7éﬂ/') 0!&////0 lo 4o done ac(:m(/é'?y lo Lot
G&Ithtrszu, e Hon . (/;/52/ b, Gator, %//z/é
| /{Mém/ o 0w said Cowtt, and thyr Lol
//(wz/} at Ofawa, they. Cootle *‘r/m/g (//

%LAMX‘//V e %’d? r///r 420, ﬁ%’(‘(/

020 /%we/a//r/ //y/// //'/7 deed and ////;l//_h'vv\—c

T Clerk of the Supreme Cout,
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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

JOHN FLEMING and i
RICHARD DEWEY, |

vs. | Brror from the Court of Common Pleas
ALBERT JENCKS, [ of Aurora.
LEVI JENCKS and |
E EDWARD A. BRADLEY.J

ABSTRACT AND' POINTS OF PLAINTIFFS IN ERROR.

w15 Note of hand for $1370, dated Sept. 16th, '57, payable GO days after
date, with int. at 10 per ct., given by plaintiffs in error to defendants in
error.
‘15 Warrant of attorney to any attorney of a court of record, to confess a
judgment for amount due on note and cost, and $100 attorney fee.
jana2  Judgment confessed by N. J. Smith, as Attorney for defendants, for
$1490, on the 10th Nov., 1857, in the Court of Common: Pleas of Auro-
ra, in the vacation after the October term of said Court.
s Motion to set aside judgment, &c., made by plaintiffs in error, on the
12th of October, 1858, at the October term of said Court. On the 19th
1ann50f October, one of the days of the said October term, the Court ordered.
plaintiffs to cndorse judgment and execution satisfied as to the sum of
$100, the attorney’s fee, on the ground that that amount was improperly
included in the judgment, and that in all other things said judgment and
execution stand confirmed.

Decision of the Court excepted to; &e.

BILL OF EXCEPTIONS.

wiw  Affidavit of plaintiffs in error that a note was given by Fleming as
®  principal and Dewey as security to defendants in error, on the 10th of
April, 1857, for 8730, due 30 days after date, with interest at 10 per cent.

On the maturity of this note, to remew it plaintifts in error gave de-
fendants in error judgment note for $1050, due 30 days after date, with
10 per cent. interest; that the difference in amount between the two notes,
was made up of usurious interest.

On the maturity of the $1050 note, another Judgment note was given
by same parties to same parties, for 81159, due 30 days after date, with
interest at 10 per cent. Note dated June 13th, 1857, Difference in
amounts consisted of usurious interest.

On maturity of last mentioned note, another judgment note was given
by same parvties to same parties, for 31192, due, with interest at 10 per
eent,, 30 days after date.  Difference in wmonnt consisted of usarious

/
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On the maturity of the $1192 note, another judgment note for $1245,
due 30 days after date, with interest at 10 per cent., was given by same
parties to same parties. Difference between notes consisted of usurious
interest.

On maturity of $1245 note, another judgment note, for $1370, due 60
days after date, with interest at 10 per cent., was given by same parties
to same parties. ~Difference between notes consisted of usurious interest.
Judgment confessed on this last note under the power of attorney afore-
said, for $1490, including the $100 attorney fee.

Prayer to the court that the judgment may be veduced the amount of
the usurious interest, and ninety dollars of the attorney’s fee.

m  Adffidavit of Dewey also states that Bradley admitted to him that cach
of the notes was given to renew the previous one, and contains a prayer
that execution may be stayed according to the statute, until further order
of the Court.

g

The defendints in error filed an affidavit in which they deny that the
8730 note constituted any portion of the consideration, or was, in any
way, connected with the note upon which the judgment was confessed—
that the $730 note after several renewals, was paid on the 18th Feptem-
ber, 1857. 'They, however, make no denial in relation to the $1050 note
and the renewals, and the usury in relation to this and the notes subse-
(uent to it, except by a general statement that there is not in the note on
which the judgment was confessed, suck usury and intercst as is set forth
in the affidavits of plaintifts in error.

The foregoing was ali the evidence on the motion,

w The bill of exceptions further states that the Court so far sustained the
motion as to strike out of said judgment the Atty's fee, but overruled said
motion as to the balunce of said judgment for §1490, and refused to reduce
or set aside said judgment to the extent of the usurious interest therein
contained, or for any part thereof, or for any cause whatever—and the
Court also refused to open said judgment so as to allow the defendants
therein to plead to the declaration on any terms—to which opinion of the
Court, except as to striking out the attorney’s fee, the defendants below,
excepted.

ERRORS ASSIGNED.

1st. The Court erred in not reducing the amount of the judgment to
the amount actually due, exclusive of the usurious interest.

9. Innot vacating the judgment and in not allowing the defendants
below to plead to the narr.

3d. In not staying proceedings on the judgment till the defendants
below could be heard in their defence to the suit.

4th, Overruling motion of defendants below, in the part thereot which
was overruled.

POINTS IN BEHALF OF PLAINTIFFS IN ERROR.

Tt will be perceived that the judgment exclusive of the $100 Atty's fee,
amounts to $1390, and that the awmount of interest on the $1050 note is
$340 for six months, making the rate G5 per cent.

This is conceding what the plaintiffs below elaim—that is, that the $730
note did not form a part of the 81050 note, and the others subsequent to
that.

The usury to such an enormous extent being conceded, should the Court
below have reduced the judgment to the amount of the 81050 note and
interest thercon at the rate of 10 per cent. per annum (which for the «i-
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months would have made the amount $1102 50) or, as there was a con-
troversy as to whether the above or vastly more was the amount of usury,
have vacated the judgment and permitted the defendants below to have
pleaded to the declaration ? The latter course is the one which we con-
tend should have been taken by the Court below.

The' cases of
Lake vs. Cook, 15 1ll. 353.

Truett vs. Wainwright, 4 G7lm. 418.
Lyon vs. Boilvin, 28 620
Sloo vs. State Bank, 1 Seam. 428.
and those therein cited, appear to be conclusive that the power and duty
of the Court below was, to have acted on motion in the case and permitted’
the defence to be pleaded, and that a resort to- Chancery jurisdiction in
such cases is not nccessary.

There seems to be no distinction in principle between the case of Lake
vs. Cook, and the case at bar. The only difference is, that in the form-
er, the defence sought to be set up was a want of consideration for a note
—in the latter, that the note was usurious.

It is sometimes said, 'tis true, that usury is a defence not favored by
Eourts, but when avarice takes an: unreasonable and unconscionable ad-
vantage of poverty, there is no reason why the defence should not be fa-
vored. They are both legal defences, and why should one be allowed and
the other refused ? If the Court undertakes to make a distinction be-
tween one legal defence and another, there is difficulty about knowing
where to draw the line. Suppose a judgment note had been partly paid,
and the creditor caused judgment to be entered up’ for the whole amount,
it surely would not be necessary to seck relief in equity upon a tender of
the amount actually due—but the court of law should exercise an equita-
table control over the judgment, and permit the defendant to vacate it and

_plead the partial payment.

Courts of law have always exercised an equitable jurisdietion over judg-
ments confessed by virtue of warrants of attorney, by vacating the judg-
ment and trying the facts, either by feigned issue, or what is more sensi-
Ble and better, by permitting the defendant to plead to the narr. in those
cases where the matter sought to be investigated is a defense to the action
—and the defence of usury, even when it defeats entirely, instead of re-
ducing the plaintiffs’ claim, seems not to be an exception.

T'he following authorities are referred to in support thereof':

Averill vs: Loucks, 6 Barbour, 19.
Lansing vs. MeKillopp, 1 Cow. 35.
Euverett vs Knapp, 6 John. 331.
MeIGnstry vs. Thurston, 12 Wend. 222.
Morey vs. Shearer, 2 Cow.465.

Hewttt vs. Fitch, 3 Johns. 260, 139,
Gilbert vs. Eden, 2 Johns. Cases, 280.
Brinkerhoof vs. Martin, 5 John. Ch. 320.
Nelson vs. Sharp, 4 H:01, 584.

Silvers vs Britton, 2 Harrison, 275.
Frasier vs, Frasier, 9 Johns. 80.

Bush vs. Gower, 2 Strange, 1043.

Cook vs. Jones, Cowper, 727,

Edmonson vs. Popkin, 1 Bos, § Pul. 270.
Hindle vs. O’ Brien, 1 Taunt. 413.

Dulke of Bolton vs. Williams, 2 Vesey, jr., 154,

The renewal of the notes does hot change the usurious character of the
transaction. 3

Luthill vs. Davis, 20 John. 285.
Reed vs. Smith, ) Cow. 647.

LELAND & LELAND, & MONTONEY & SEARLES,
for Plaintiffs in Error.
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