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SUPREME COURT OF ILLINOIS,
Third Division—April Term, 1859.

'ILLINOIS CENTRAL RAILY

ROAD COMPANY, | PR,

v8 b ; 2

JOHN FINNIGAN & JAMES [ L@ Salle County Court.
FINNIGAN. )

I 0 ARA TN N

This was an action in case for killing cattle brought by appellees, vs.
S + appellant, Nov. 27th, 1857.
+  Declaration filed November 27th, 1857
s Demur to declaration filed December 10th, 1857.
w Leave to file amended declaration, Decambar 10th, 1858.
11 Amended declaration filed February 19th, 1858.
i+ Demurrer to amended declaration filed March 1st, 1858. I
50 Demurrer sustained. I
1 Amended declaration filed August 21st, 1858.

1st. Count—That defendant was an incorporatéd company, operating a

22 Rail- Road for more than 6 months before the time when &c.—that it was

the duty of defendant to keep and maintain fences on sides of road suffi-

cient &c.—that defendant negligently and carelessly omitted so to do ; that

' the cattle of plaintiff for that reason were npon said road, and the cars
5 of said defendant then vunning on said road, then run upon said cattle
E syand killed them. Damages claimed, $1000. i

RO

oqgs;  2d & 3d Counts in substance like the first, with this additional aver-
@ ment that the cars of defendant were there and then so negiigently, cave-
= lessly governed and operated, that by the mere carelessness and negli-

¥ eence of the agents and servants of defendant, the cars were driven :
: against the cattle of plaintiff and they were thereby killed.
5 o3 Plea, General Issue. }
: 2 Cause came on for trial September Tth, 1858, and the plaintiff called as :r

a witness P. Reiley, who testified : ;

I know the plaintifls ; they reside on section No. 1, Town 32, Range 1; h

] near Illinois Central Rail Road; Railroad runs across the premises; one :!
steer and some other cattle which plaintift claimed were killed on the road.
This was not in any town, city or village, nor at nny crossing: steer was |
worth $10; there was a sattlement in the vicinity; I saw the steer beside '
the track with three legs broken; it was not then dead; think it was
about the last of September ; a cow was killed in October next ; she was |
worth $25; she was in Finnigan's possession; she had a fore and hind

Lamare)d) leg broke; she was alive and ten rods away from the track on the cast

',-'1 e s side of it.  There was a culvert there and Railroad track was 20 feet high

;

above the place where the cow was; there was n%_feucc on the road at

. ¥

R ——————————— .
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that time; the road had been in operation two years; cattle could not be

kept off without a fence.
On cross-examination witness testified :—That steer was fat; worth
810 ; only had his hind legs broke; cow was fat; worth as much for beef

as anything; can’t swear that cattle were killed in the night ; I saw them

in the morning.

Dircct examination resumed.

I saw the colt with three legs broke by the road side a year ago; he
was worth $90; this was near where the cattle were killed ; the railroad
was ouly fenced on the west side ; about 40 rods from where the steer was
killed, nortl.

Cross-examined :—Finnigans live together dont know which one
owned the cow ; colt was killed on north-west quarter of section No. 1;

John Shea was in pessession of it.

Hugh Morgan called by plaintiff’ testified as follows :—I saw a colt
which was killed there in October last : its legs were broken ; saw it dead
this was about 40 rods from plaintiffs’

two or three days afterward ;
colt on the track with other horses

house ; I saw the cars pass and saw the
and saw him in the ditch with his legs broken after cars had passed; voad
colt was killed.

crosses the track about 20 rods from where
1 the colt; saw both of

Cross-examined :—Both of the Finnigans claime:
them ride him.

Daniel Conway for plaintiff tostified :—That James Finnigan came to
alued them at $20 each, a

get him to value two cattle near the track; v
a mile from plain-

cow and a steer ; they were both dead ; this was half
tiffs’ residence on the west side of railroad in September last ; no fence
on the cast and bad on the west side; Finnigan lived at next crossing; I

45 valued a dark red cow then ; afterwards at $20 ; she was lying about 50
rods from where the others had been; fence was necessary to keep cattle
off; I valued the cattle at six cents & pound.

Plaintiffs rested,

George W. Armstrong called by defendant.

Testified that he had been dealing in cattle ¥ or 10 years past; usually
puid from $2,00 to $2,50 per hundred ; under 1000 pounds about $2,00;
over, $2,50; a three year old heifer is worth from ecighteen to twenty
dollars ; a steer from twenty-two to twenty-five dollars,

Isanc Hardy called by defendant.
"Pestified, that he had been acquainted with the work of Illinois Central

Railroad since the commencement of the same; Kieth & Snell were con-
tractors on said Road at that time; they had entire control of a construc-
tion train, and were running it past that point, and a lot of fat cattle were

killed near where they were at work.
This was all the evidence.

The defend it asked the Court to instract the Jury as follows :

«If the Jury believe from the evidence that Kieth & Snell were at the
time and place of the injury to said stock, operating and controlling a lo-
comotive and cars upon said Illinois Central Railway tracks for their own
use and benefic, and over which the llinois Central Railroad Company
Wad no control, then the Jury must find for the defendant, unless they be-

lieve from the evidence that the injury to said stock was oceasiored by
ated by said Kieth &

3

e some other means than the engine or train so oper
i3 dor-29 Snell.”

1 Which said instruction was refused and defendant excepted.
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The Jury found for plaintiff $127,50.
Defendant moved the Court for a new trial, which the Court overruled
g dnd defendant excepted. Appeal taken and Bond filed.

ERRORS ASSIGNED.

1st. The Court erred-in refusing the said ihstruction asked by defend-
ants. X :

2d. The Court erred in overruling the motion for a new trial.

8d. The Court erred in rendering judgment aforesaid in manner and
form aforesaidy

o — e e ———

————— e =

-,




i)

.-

A Y Sbmer b o o

ki o

.

abisis x i
//JZ 1_/;4,//~ W /Z@/.a [y i
T Vé’“/ ol :‘

G .

( Nz
:M ///2/—:7-"/‘2;; }

S e

@Il ytort gent BA5Z



