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ERRORS ASSIGNED.

Ist. The Court erred in admitting testimony for the Pi'ft of the
pecuniary condition and social standing of the PI'ff, Mary Mite.

21 The Court erred in admitting testimony for the PI'ff of the
pecuniary condition and social standing of John Mite, father and next

friend of PI'ff.
31. The Court erred in giving Plaiatiff's second instruction.
4th.  The Court erred in overruling motion for mew trial, beciuse,

The declaration charges that the words used were to impute
the crime of fornication to the PI'ff, but the evidence fails to show that

the PI'ff was an unmarried woman. - Z o
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n the MHupreme umjt, %mm of Allinois.

P ——— e

FIRNT GRAND DIVISION. JUNE TERM,

A. D. 1=69.

SOPHIA PELTIER and JOHN PEL-
TIERD Appellants,
vSs..
MARY MITE « Minor, who sues by her
next Kriend, John Mit€ Appellee.

Appeal to Mavion.

— ——

BRIEF OF APPELLEE.

Fhe declaration in this case is in the language of the Statute. (Scates Comp.,
1137.)  Biam ve. Badger, 23d Tli.. 500.

The slanderons words of appellant, without inuendo. impute the crime of for-
nication. and the averment that pluintiffs thereby intended to charge her with being
guilty of the erime of tornication, “does not restrain and limic the weaning of the
wards.

Besides the evidence shows that the plaintiff was thirteen years old and the
suit = hronght by her father as next friend. If she was married. the defendants
should have plc;ldcd the coverture. Failing to do so, any defect of that character
is cuced by verdiet.  Ist Chitty's Pleading. 673 ; Wallace and Holmes vs. Curtiss,
36ch 1. 159.

The declaration avers that the beneficial plaintiff was a virgin.  The proof’
«hows she was thirteen years old, and sued by her father as next friend. The fair
inference is that she was unmarried.

The Court will not disturb the verdict of the jury unless the finding is palpa-
bly wrong. French vs. Lowry. 19th 111, 158 ; Bush vs. Kindred, 20th T1I1., 93;
Carpenter vs. Awmbroson, 20th IIL. 170 ; Cross vs. Carey, 25¢th Tll., 362.

' netion of slander, the plaintiff may give in evidence Ads vwn rank and con-
dition of life to ageravate the damages.  Hilliard.on Tortes, 1st Vol., Page 446,
Sec. 208 ; Lamea vs. Buffington, 3d Mass., 546 ; Rurnett vs. Hyde, 6th Conn., 24 ;
Beecher vs. Stephen, 2 Wharton’s Reports, 314.

The record shows in this case the most wicked viciousness on the part of ap-

mere formal matter ; the allegations in the declaration are proven

pellant. There is no pretence at justification, and the denial seems tp have been a
M
contro-

versy.
CASEY & DWIGHT and T. 8. CASEY,

Attorneys for Appellees.
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SUPREME COURT.

_ - -8

STATE OF ILLINOIS.

_— %0~ o —

FIRST GRAND BDIVISION.

= - - i

JUNE TERM, A. D., 1869.

SOPHIA PELTIER and JOIIN"
PELTIER, Appellants,

-Appeal from Marion,

US.

MARY MITOC, whosues by JOIIN

|
|
MLTC, ber next {riend, Appellee. |

ABSTRACT OF APPELLANT.

Caption.

Affidavis for capias.
Capias and summons.
Ba®' bord.
Declara‘ion in slander.

Commencement in usual form.

Ifor that Whereas, The Plaintiff now is a virgin and chaste woman,
and from the time of her nativity hath been so, and hath been accounted
esteemed, and reputed as such among her neighbors, as well as of giod
reputation and fame by ull other people, and hath all her lifetime con-
tinued untouched and unsuspected of the atrocious crime of adultery,
of fornieation, or any such enormous crime; nevertheless the said De-
fendant, Sophia Peltier, who is the wife of said John Peltier, well know-
ing the premises, but contriving, &c., to injare the PI'ff, in her good
name, and to bring her into disgrace and subject her to the penalties
provided in such cases, to wit. on the 30th day of June, 1968, in the
presence and hearing of divers people, in a certain discourse, then and
there had of the PI'ff, did falsely, &c., speak, &c, of the PI'ff and of
the charge of fornication, and thereby intended to charge the PI'ff with
the crime of fornication, &e., did utter the fullowing false and malicious
words, to wit, &e. [Here follow the words, charging that she had had
unlawful sexual intercourse with one Nicholas Frilyhouse, and that she
was a whore, and other scandalous words,] meaning to charge that the
PI'ff, being and always having been, an unmarried woman, had been and
was guilty of the erime of fornication, by means of which said falie, &e.,

words, so spoken, the PI'ff has fallen into disgrace, &ec.
Second count—same as abovr, except changing the words spoken.
Def't’s plea-—Not guilty.
Trial by jury.

Verdict: We, the jury, find for P, and assess the damages at
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five hundred dollars.

Motion by Def't for new trial, and motion overraled and judgment

on the verdict, and appeal prayed.
Grounds of motion for new trial:

Ist.  Court admitted improper eviderce.

21, Court excluded proper evidence.

31, Court gave improper instructions for PI'ff.
4th. Proceedings otherwise illegal.

Bill of exceptions filed.

Testimony for PI'F: Mrs. Phillipson, witness for PI'ff, knew both
parties. Several weeks ago, Mrs. Peltier, Def’t, wife of John Peltier,
had a conversation with witness, at Def’t's house. Mary Mite, Mrs.
Smitzer and Def't were present. Def’t, Mrs: Peltier, said to witness,
&ec., [words charged in declaration ;] that these words were repeated
several times by Sophia Peltier. Witness understood words spoken to
refer to and mean Mary Mite, PI'ff; that Def’ts were persons of prop-
erty ; that they were living in a brick house, and were of good standing
in society. [PI'ff then asked witness the pecuniary circumstances of
PI'ff, Mary Mite, and her father, Joha Mite, who brings ths suit. Def’ts
objected to the question, and Court overruled the objection, and admitted
the testimony, and the Def’t then and there excepted.] Answer: they
are both poor. [PI'ff then asked this question : What does her father
and next friend follow for a living? Objected to by Def't's att’ys.
Court overruled the objection, and Def’t then and there excepted. ]
Answer : Ile worksin the blacksmith shop, and the PI'ff has no property..

PI'f introduced Msry Mite : ITeard conversation spoken of by first
witness. Statements: States that she (PI'f) was 13 years old last
February.

PI'F introduzed Nicholas Fritzhouse: Stated he heard Def’t, Sophia
Peltier,-use the words charged in declaration.

PU'ff introduced Poter Wehrheim, who is acquainted with Def’ts.
They are husband and wife. Sophia owned separate property, and
John Peltier several houses. Pi'ff here closed.

D:f'¢’s testimony unimportant so far as errors complained of are
concerned.

Def't’s instructions.

PUfl's instructions.

No. 2. If from the evidence you believe the Def’ts are persons of
property and iufluence in society, and that the PI'lt isa female of small
pecuniary means, and of humble position in society, you may take these

facts into consideration in fixing the amount of damages to be assessed

in this case,
Jury retire and return and render a verdict for §500 fur Pi'f

Motion for new trial overruled and judzm:nt oa the verdict, and

Def't's counsel then aad there excepted, and proyed an appeal.

Appeal bord.



ERRORS ASSIGNED.

1st.  The Court erred in admitting testimony for the PI'ft of the
pecuniary condition and social standing of the PI'ff; Mary Mitc.

21. The Court erred in admitting testimony for the PI'ff of the
pecuniary condition and social standing of John Mite, father and next
friend of PI'ff. '

31. The Court erred in giving Plaintiff's second instraction.
4th.  The Court erred in overruling motion for new trial, because,

The declaration charges that the words used were to impute
the crime of fornication to the PI'ff, but the evidence fails to show that

the PI'ff was an unmarried woman.
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SUPREME COURT.

STATE OF ILLINOIS.

FIRST GRAND DIVISION.

— - - -

JUNE TERM, A. D., 1869,

_ — > —

SOPIITA PELTIER and JOIN)
PELTIER, Appellants, |
|

vs. Appeal from Marion.

{
|

MARY MITC, who sues by JOIIN
MLTC, ber next friend, Appellec. |

BRIEF OF APPELLANT.

1st.  The Court erred in overruling motion for new trial, because
the declaration charges that the words were spoken with intent to im-
pute to PUff the crime of fornication, and the declaration alleges that
the P 'ff was an unmarried woman, but the testimony fails to show that
she was an unmarried woman. The statute declares that if words are
falsely uttered, which in their common acceptation shall amount to
charge any person with having been guilty of fornication or adultery,
they shall be actionable. (521 Rev. Stat, 1845 ) Ia order to frame a
good dcelaration under this statute, it is necessary to allege that the
words charged were intended to impute to P/'ff either fornication or adul-
tery, and if it is intended to impute fornication, there should be an aver-
ment in the declaration that the PI'ff was unmarried, and the proof must
correspond, (2 Gil., 723-4. Patterson and wife vs. Fllwards and wife.)
This declaration, by innuendo, charges that the Def’t, by the publication
of the words intended to impute the erime of fornication. This “re-
strains and limits the meaning of the words.” Sanford vs. Goddes, 13
Ii., 329.

A party cannot cemmit the erime of fornicatioo unless unmarried.
(1 Bouvier's Law Dic, 606.) There is no evidence in the record that

the PI'{f is unmarried.

,

2. The Court erred in admitting the testimony on page 4 of the
record as to the pecuniary condition and social standing of Mary Mite,
PI'ff, and John Mite, her father and next friend. It iz not competent to
prove the poverty or wealth, obscurity or prominence or soeial position
of the PI'ff.  The character of a person, in any conditiyn, is not affected
by their pecuniary or social prominence. The condition of the father’s
circamstances could under no state of pleading have been admissible,
and its admission in evidence had a manifest tendency to aggravate the

damages,

SMITII and JONES,
Att’ys for Appellants.






n the gupqqms ourt, %iﬂtq of Y linois.

FIRST GRAND DIVISION. JUNE TERM.

A. D. ISGO.

— > ———

SOPHIA PELTIER and JOHN PEL-
TIER, Appellants,
8. ) Appeal to Marion.
MARY MITE & Miuor, who sues by her -
next Friend, John Mit€ Appellee. \

BRIEF OF APPELLEE.

The declaration in this case is in the language of the Statute.  (Scates Comp.,
1137.)  Eilam vs. Badeer, 23d TlL. 500.

The slanderous words of appellant, withour inuendo. impute the crime of’ for-
nication. and the averment that plaintiffs thereby intended to charge her with being
cuilty of the erime of tornication, “does not restrain and limic the meaning of the
wards.

Besides the evidence shows that the plaintiff was thirteen years old and the
suit is bronght by her father as next friend. I{ she was married, the defendants
should have plcudud the coverture. [Failing to do so. any defect of that character
is cuved by verdict. Ist Chitty's Pleading. 673 ; Wallace and Holmes vs. Curtiss,
36th 111, 159.

The declaration avers that the beneficial plaintiff was a virgin.  The proof
<hows she was thirteen years old, and sued by her father as next friend. The fair
inference is that she was unmarried.

The Court will not disturb the verdict of’ the jury unless the finding is palpa-
bly wrong. French vs. Lowry. 19th 111, 158 ; Bush vs. Kindred, 20th TIl., 93;
Carpenter vs. Ambroson, 20th T1L. 170 ; Cross vs. Carey, 25th Ill.. 362.

In action of slander, the plaintiff may give in evidence Ais own rank and con-
dition of life to aggravate the damages. Hilliard on Tortes, 1st Vol., Page 446,
Sec. 208 ; Lamea vs. Buffington, 3d Mass., 546 ; Burnett vs. Hyde. 6th Conn.. 24 ;
Beecher vs. Stephen, 2 Wharton’s Reports, 314.

The record shows in this case the most wicked viciousness on the part of ap-
pellant.  There is no pretence at justification, and the denial seems to have been a
mere formal matter ; the allegations in the declaration are proven hy:z,;;‘&;utm.
versy.

CASEY & DWIGHT and T. S. CASEY,

Attorneys for Appellees.
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SUPREME COURT.

—— ~ - @ - ——

STATE OF ILLINOIS.

-—_——ete—

FIRST GRAND DIVISION.

- - —

JUNE TERM, A. D., 1869.

— — - —

SOPHIA PELTIER and JOIN)
PELTIER, Appellants, |
l

vs. . Appeal from Marion.

MARY MITC, whosues by JOIIN
MITC, ber next friend, Appellee. |

ABSTRACT OF APPELLANT.

Caption.

A ffidavit for capias.
Capias and summons.
Ba™' bord.
Declaration in slander.

Commencement in usual form.

Ior that Whereas, The Plaintiff now is a virgin aad chaste woman,
and from the time of her nativity hath been so, and hath been accounted
esteemed, and reputed as such am=ng her neighbors, as well as of gsod
reputation and fame by ull other people, and hath all her lifetime con-
tinued untouched and unsuspected of the atrocious crime of adultery,
of fornication, or any such enormous crime; nevertheless the said De-
fendant, Sophia Peltier, who is the wife of said John Peltier, well know-
lng the premises, but contriviog, &c., to injure the PI'ff, in her good
name, and to bring her into disgrace and subject her to the penaliies
provided in such cases, to wit. on the 30th day of June, 1963, in the
presence and hearing of divers people, in a certain discourse, then and
there had of the PI'ff, did falsely, &c., speak, &c, of the PI'ff and of
the charge of fornication, and thereby intended to charge the PI'ff with
the crime of fornication, &c., did utter the following false and malicious
words, to wit, &e. [Here follow the words, charging that she had had
unlawful sexual intercourse with one Nicholas Frilyhouse, and that she
was a whore, and other scandalous words,] meaning to charge that the
PI'ff, being and always having been, an unmarried woman, had been and
was guilty of the crime of fornication, by means of which said fal:e, &e.,

words, so spoken, the PI'ff has fallen into disgrace, &e.
Second count—same as abovr, except changing the words spoken.
Def't’s plea-—Not guilty,
Trial by jury.

Verdict: We, the jury, find for P.ff, and assess the damnges at
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five hundred dollars.

Motion by Def't for new trial, and motion overruled and judgment

on the verdict, and appeal prayed.
Grrounds of motion for new trial:

1st. Court admitted improper evidence.

21, Court excluded proper evidence.

31, Court gave improper instructions for PI'ff.
4th.  Proceedings otherwise illegal.

Bill of exceptions filed.

Testimony for PI'ff: Mrs. Phillipson, witness for PI'ff, knew both
parties. Several weeks ago, Mrs. Deltier, Def’t, wife of John Peltier,
had a conversation with witness, at Del’t's house. Mary Mite, Mrs.
Smitzer and Def’t were present. Def’t, Mrs. Peltier, said to witness,
&e., [words charged in declaration ;] that these words were repeated
several times by Sophia Peltier. Witness understood words spoken to
refer to and mean Mary Mite, PI'ff; that Def’ts were persons of prop-
erty ; that they were living in a brick house, and were of good standing
in society. [PI'ff then asked witness the pecuniary circumstances of
PIiff, Mary Mite, and her father, John Mite, who brings this suit. Def'ts
ohjected to the question,and Court overruled the objection, and admitted
the testimony, and the Def’t then and there excepted.] Answer : they
are both poor. [PI'ff then asked this question : What does her father
and next friend follow for a living? Objected to by Def’t’s att’ys.
Court overruled the objection, and Def’t then and there excepted.]
Answer : Jle worksin the blacksmith shop, and the PI'ff has no property.

Pi'ff introduced Mery Mitc : Ileard conversation spoken of by first
witness. Statements: States that she (Prff) was 13 years old last
I'ebruary.

PI'ff introduzed Nicholas Fritzhouse: Stated he heard Def’t, Sophia
Peliier, use the words charged in declaration.

PI'ff iotroduced Peter Wehrheim, who is acquainted with Def'ts.
They are husband and wife. Sophia owned separate property, and
John Peltier several houses. Pi'ff here closed.

D:f'ts testimony unimportant so far as errors complained of are
concerned.

Def't’s instructions.

PU'ff’s instructions.

No. 2. If from the evidence you believe the Def’ts are persons of
property and iufluence in society, and that the PI'f is a female of small
pecuniary means, and of humble position in society, you may take these

facts into consideration in fixing the amount of damages to be asscssed

in this case,
Jury rctire and return and render a verdict for $500 for Pi'ff.

Motion for new trial overruled and judzm:at on the verdict, and

Dof't's counsel then and there excepted, and prayed un appeal,

Appeal bord



ERRORS ASSIGNED.

1st.  The Court erred in admitting testimony for the PiI'ft of the
pecuniary condition and social standing of the PI'ff; Mary Mite.

21, The Cour¢ erred in admitting testimony for the PI'ff of the
pecuniary condition and social standing of John Mite, father and next
friend of PI'ff.

51. The Court erred in giving Plaintiff’s second instruction.
4th.  The Court erred in overruling motion for new trial, because,

The declaration charges that the words wused were to impute
the crime of fornication to the PUff, but the evidence fails to show that
the PI'ff was an unmarried woman.




SUPREME COURT.
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FIiRsT GRAND DIVISION.
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MARY MITC. who sues by JOIIN |
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MLITC, ber uext {riend, Appellec.
BRIEF OF APPELLANT.

L-t.  The Court errcd in overruling mation for new trial, beecanse
the declaration charges that the words were spoken with intent to im-
pute to PV the erime of fornication, and the declaration alleges that
the Piff was an unmarried woman, but the tfstinmny fails to show that
she was an unmarried woman. The statute declares that if wortds are
falsely uttered, which in their common acceptation shall amount to
charge any person with having been guilty of fornication or adaltery,
they shall be actionable. (521 Rov. S:at. 1845) In order to frame a
good declaration under this statute, it is necessary to allege that the
words charged were intended tg impute to P.'ff cither fornication or adel-
tery, and if it is intended to impute fornication, there should be an aver-
ment in the declaration that the Pi'ff was unmarried, and the proof muss
correspond. (2 Gil., 723-4.  Puatterson and wife vs. Il lwards and wife.)
This declaration, by innuendo, charges that the Def't, by the publication
of the words intended to impute the crime of farnication. This “re-
strains and liwits the meaning of the words.”  Sanford vs. Goddes, 13
I, 829.

A party cannot ccmmit the crime of fornication unless unmarried.
(t Bouvier's Law Dic, 606.) There is no evidence in the record that

the Piff is unmarried.

2. The Court erred in admitting the testimony on pagé 1 of the
record as to the pecuniary condition and social standing of Mary Mite,
PI'ff, and John Mite, her father and next iriend. It is not competent to
prove the poverty or wealth, obscurity or prominence or soeial position
of the Pi'ff.  The character of a person, in any conditisn, is not affected
by their pecuniary or social prominence. The condition of the father’s
circumstances could under no state of pleading have been admissible,
and its admission in evidence had a manifest tendency to aggravate the

damages.

SMITIT and JONES,
Att'ys for Appellants,
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