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SUPREME COURT.

APRIL TERM, 1862.

MARY CURTISS
V8.
WILLIAM H. BROWN,
et al. J

NOTES ON JUDGE SCATES’ ARGUMENT.

Page 1. The grant in the premises of the Deed is to Wil-
liam H. Brown and Ais heirs—tenendum to Brown and his
heirs, de.

Point. This vasts a fee simple of the legal estate in Mr.
Brown, as trustee. Co. Lit., 299, @ ; 2 Blacks. Com., 298.

This is a purely legal limitation, and the effect of it, as such,
cannot be taken away by the language of the tenendum, if -
conflicting. :

The words,  during the joint lives of Mary Curtiss,” dc.,
limit and define the duration of the special Zrust, and do not
cut down the fee simple, granted by the premises, and con-
firmed by the fenendum, to an estate simply pur autre vie.

The deed contains limitations of two kinds—legal and equit-
able; the former relating to the estate of the trustee at law,
the other to that of the cestui-que trust in equity.

Brown had a fee simple, as trustee. Mrs. Curtiss had first,
a trust estate during the joint lives of herself and husband—
@ passive trust—not executed by the statute of uses. The
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trustee was to pay over the rents, &c., o her, &c. This
language rendered the trust a creature of equity alone—one
which the statute would not execute. 1 Cr. Dig., Lib. xii,
S. 14-17.

The second limitation takes effect upon the falling of a life.
If that life were the husband’s, the trustees were to hold
(supplying am evident ellipsis) the lands to the wife; i. e., to
the use of the wife, for as a legal limitation of a legal estate,
the clause in question could not take effect, for a fee simple

already having been invested in the'trustee, by the deed itself,

a legal limitation upon that could not take effect, but would
be void.

~ To avoid that construction and consequence, the clause in
question, must be construed as the limitation of a use. And
that construction is supported by the next clause, which de-
clares, that in the other contingency, i. e., the death of the
wife, living the husband, the trustee and his heirs should hold
the land to the use of Mrs. Curtiss’ legal representatives, her
heirs, or appointees. Then, upon the event of Curtiss’ death,
in the life of his wife, the trustee and his heirs were to hold
to the use of Mrs. Curtiss, directly, immediately, arid not as a
passive trust; in that event, the one in Mrs. Curtiss would be
active, direct: (Criuse Dig., labi Supra.) She could take

the rents herself, and not the trustee, in order to pay them

over to herself, excluding her husband.

But if, on the contrary, the cestui-que trust, should die first,
the trustee and his heirs were to hold the lands, to the wse of
such persons as Mary Curtiss should direct or appoint, in de-
fault of which appointments, the trustee and his heirs were to
hold the lands to the use of her Zeirs and assigns forever.

The effect of the limitations being to vest in her first, an
unexecuted trust during the joint lives of herself and husband ;
upon the termination of which, secondly, the whole residue
of the beneficial ownership, whether a use or a trust, was to
be absolutely hers in fee simple, it being limited to herself, her
special appointee, or devisee, or if none such, to her heirs at

law and assigns forever.

S i
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Thus the absolute fee simple at law of the legal estate and
title was vested in Brown as trustee, and the whole trust
estate in fee simple was vested in Mary Curtiss. No legal
interest being left in any one but Brown, and no equitable in-
terest of any description being given to any other person than
Mary Curtiss—not even her husband.

Page 2. The intent is certainly clear, and equally clear
are the limitations of the different estates. ;

The actual legal effect of those limitations is the actual and
legal intent of the parties—none other can be regarded.

The legal intent in framing the deed, as expressed and set
forth in the deed, must prevail over any conjectural inten-
tion.

Upon the execution of the deed by Gray, he completely and
forever departed with his whole interest in the premises, both -
at law and in equity. He had no interest whatever when the
bill was filed. No relief was asked against him. He had
sold the property, and had been paid for it. Mrs. Curtiss was
the purchaser, and had paid the consideration—the legal title
had been conveyed to Brown, with the trusts declared in favor
of the purchaser.

Whether Gray sold the land for value, or created the trust
as an act of bounty to Mrs. Curtiss, is of no consequence,
either to give the Court jurisdiction over the trust, and the
interests of the parties in it, or to defeat its jurisdiction.

It was not necessary to make Gray a party to the proceed-
ings in chancery, because those proceedings did not affect, or
aim to affect his interests in any way—they neither affected
or diminished his interest in the property, nor changed, altered
or affected his liability or obligation in respect of the trust
estate. .

The relief sought by the bill was not against himself—it
sought to make no alteration in the deed, which he had given,
to vary its tenor or provisions, nor insert mew ones, or to
take away old ones; but solely to decide a question between °
the cestui-que-trust and her trustee, involving the rights of
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one, and the power and duty of the otler. That question
was to be decided by the court, either in favor of Mary Cur-
tiss, or in favor of Brown—the court could not strike the
case from the docket, and refuse to decideit. The only groynd
of complaint is, that the decision was in favor of Mary Cur-
tiss, and not against her. She assigns for error, that the
court granted her the relief she prayed for, instead of refus-
ing to grant her any relief. It is not competent for the plain-
tiff in error to assign for error that her own express and
solemn prayer was granted by the court, when, as she now
says, it should have been refused.

Page 2. Scates assumes that the husband set up equities
to the property, and that the bill was filed to transfer his
wife’s property to himself. The begging of a question-which
" never arose or existed, or did the decree transfer his
wife’s property to himself. It directed a sale of the property.
It changed the land into money—caused the subject or vehicle
of the Trust to assume another form; but the money which
arose from the sale was in the hands of the trustee, as trus-
tee, subject to the trust for Mary Curtiss, and to the order
of the court, and was the new subject or »es in which the
trust estate or fund existed.

He says, “The court had no jurisdiction, and the whole
‘' decree and proceeding utterly null and void.”

“Court had not jurisdiction to divest the wife of her
“ property, by its own voluntary decree without her act or
‘“consent.” Page 2, printed argument.

Agree to every word of that proposition, as a proposition
of law, but as a statement of fact, it is untrue. Its assump-
tion is absolutely powerless.

1. The court did not assume to deprive Mrs Curtiss of her
property of any kind, real or personal, with or without her
consent.

By decreeing a sale, it did not take aughtfrom her. The Jegal
title to the land was Brown's—it belonged to Brown. It was

5

Brown’s land, at law, and all that Mary Curtiss had a right to,
was to enjoy certain benefits from the use, products, or fruits
of that land—i. e., the execution of the trust declared. The
land was Brown’s, the benefits of it were Mary Curtiss’s. It
was Brown’s land then, that was sold. The decree gave the
whole benefits——fruits, products, and benefits of the land to
Mary Curtiss. So that she was not deprived of them.

2. The decree was not the voluntary decree of the court,
acting of its own motion, as is cunningly insinuated. The court
did not act until called upon—until it was compelled ex neces-
sitate jurisdictionis to do so.. A formal bill was filed by the
wife, in her own name, asking relief personal to herself, based
upon rights vested distinetly and separately in her, showing
by historical stateménts the origin and ground of them—her
husband joining for conformity to the rule requiring a wife to
sue with her husband, or by a next friend, no relief being
asked for the husband in any the slightest particular, nor any
right alleged to exist in him—nor ground for even an infer-
ence of right in him.

It was compulsory upon the court to decide the question
arising upon the bill filed. It was bound to decide for or
against Mary Curtiss. It must cither grant the relief, or re-
fuse it, or strike the bill from the docket as a thing of which
it could take notice. But this last can never be contended for.

3. Nor was the Decree made without the act or consent
of Mary Curtiss. The Bill was filed by her, signed by her
own hand. Bhe-was the supplicant. She accused the trus-
tee of what amounted to a refusal to do his duty. She al-
leged the hardship and necessity of her circumstances; her
sole virtual ownership of the trust; that she created it and
gave it birth, and she asked the court, that in order to answer
the original purposes and ends of the trust; in order to con-
fer upon her that measure and mode of benefit, without which,
the spirit would be sacrificed to the Jetter—the substance to
the form—the life destroyed, that the food for its support alone
should be preserved, to make a decree which should accom-
plish those purposes; in fact, which should execute and not
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destroy the trust. In other words, that the land might be
sold, and the moneys reinvested for her benefit.

It was a question before the court, how should certain
trusts be executed. The court directed the mode of execu-
tion. Had itnot power to decide? If not, what court could
decide? It was matter of actual dispute.

Page 8. Scates says: “The case differs from all cases in
“ the books, in not being a disposition made by her by apower,
“will, or deed, but by decree of court. Cases may be found
“where courts have carried into effect a disposition of the
“wife, but not where the court itself has made a disposition
¢ for her.” ‘ -

This is not a case where the court made a disposition of the
wife’s property without or against her will. It has only car-
ried into effect a previous disposition made by the wife of it
herself—relieving both the estate and herself from the em-
barrassments consequent upon a particular mode in which it
had been been disposed of by her. The real ground of com-
plaint is, as to the mode in which the court adjudged Dbest,
under all the circumstances of the case, to untie the knot.

The cases cited fail to throw any light whatever .upon the
present question. 8 Vesey, 174. Sperling vs. Rochfort.

0. Kate vs. Calthorpe.

In the older case, the Lord Chancellor refused to interfere,
because in that case there was 70 ground to break in upon the
particular settlement, not questioning for a moment the power
of the court over the 7¢s inlitigation, but asserting by that most
pregnant implication in the strongest manner, the jurisdiction
and power of the court even to dreak in upon a marriage
scttlement, in a proper case made. In that case, the relief
prayed went to an abrogation, and breaking up of a marriage
settlement if necessary and equitable, in order to dispense the
Justice of the court, thus supplying an authority of the
strongest possible kind, in opposition to the fundamental po-
sition taken by the plaintiff in error, and to her counsel’s ar-
gument in its support. Not only was that principle sanctioned

if

by the two cases cited, but the doctrine was never questioned.

B. They say: “The court has no jurisdiction to dispose:
“of the wife’s interest without her consent—will not presume
“ consent—but examine her, &ec., before any decree affecting
“ her separate property.”

It may be observed, that this statement of the rule in the
form in which the statement is made, is much too general and
vague, to have any meaning, or'to be of any practical value,
unless it be as a mere truism.

Of course, the court had not jurisdiction to dispose of the
wife’s interest without her consent, in any arbitrary or volun-
tary matter, except in a litigation pending before it, calling
for its decision, to which the disposition of a wife’s interests,
without her consent, nay, even very much against her will,
may be indispensable.

The court of chancery has not power to dispose of any
one’s rights or property, unless of a party to a suit pending
before' it with proper jurisdiction. In which case, upon
proper allegation and proof, it has the undoubted power to do
8o, of right.

Many authorities are cited by Judge Secates in support of the
statement, that courts act with caution when asked to giye a
wife’s property to her husband undoubtedly. But in this case,
Curtiss did not file a bill asking to have his wife’s property given:
to him, nor setting up, or claiming any interestin it. Nordid
the wife ask that her property might be given to her husband.
She was asking relief for herself from the court, and there
was no need to see if she knew what she was about, or was
acting from her own unbiaged will.

The other citations relate wholly to cases of direct or in-
direct transfers of the wife’s property to the husband—gifts
from the wife to the husband—suits by him for its recovery,
and like cases.

C. Itissaid, “The court had no jurisdiction to order a
“sale of the fee in this case by the trustee, because, ﬂ}e
““wife never consented ; because, she had no power over 1t
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“ with, or without consent. All she could dispose of was her
.«life estate in the rents, and because the deed expressly took
“away all power to anticipate those rents, or to dispose of the
¢ fee.”

A somewhat remarkable assemblage of statements. Some
not true as facts, nor quite consistent with each other.

First, it is said, the wife never consented. But she did con-
sent, gave strongest proof of it.

Second, if she did consent, she had no power of disposition
over the estate. But her power of disposition over this es-
tate does not effect the question of the power and jurisdiction
of the court to dispose of it, in a suit, upon proper allega-
tions, and upon proper proofs in support of these allegations.
Grant that she was a married woman, wholly incapacitated to
act, yet the court had power to decide the case, when its de-
cision might deprive her of what she had claimed—this in an
adverse litigation—4 fortiori, where the decision, making
such disposition, was the actual relief she sought, and was
beneficial to her.

The question of her right and power under the deed, will
be discussed hereafter.

It is extraordinary to say, that all she could have disposed
of would be her life Estate in the rents, when the sole prohi-
bition contained in the deed, exclusively referred to the rents,
and not the Estate in fee. And yet to say, in the very next
breath, that, all power, of every kind, was absolutely taken
away by the deed, under which she claimed.

Page 4. It is said, “ The decree in this case did not cut
off her right.” It did not, Wwhy then complain of it, as if it
did cut off her right?

The two citations, from Clancey and Roper, are altogether
irrelevant.

The citation from 8 Alkyns 541, is likewise irrelevant. It
simply decided, that a married woman should not in prefer-
ence to loaning money in the common way, on mortgage,
grant an annuity for her own life. The most wasteful of all
kinds of anticipation and usury.
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The next citation from 9 Vesey, 494, is equally foreign to
the purpose. In that case, the court of chancery simply
refused to enforce a void annuity, granted without any au-
thority.

3 Brown 347, relates to a branch of the subject already
fully disposed of—the power of the wife to give, or of the
husband to get the wife’s separate property, contrary to the
provision of the settlement. The Thurlow clause against an-
ticipation is not disputed by us. But it by no means thence
follows, that a clause inserted in any deed, can defeat the Jjuris-
diction of the court of chancery to decide upon a controversy
arising on the deed of trust. Socket vs. Wray, 4 Brown, c. c.
485, was a bill to compell trustees to pay over the fund to the
husband. This the court refused. If James Curtiss had
asked the court for the land, or the money which it produced,
his prayer would have been denied. In that case the trust
fund yielded an income for the wife’s support. In the present
case, the estate was unproductive, and could not be made pro-
ductive by Curtiss, or wife; and unless dealt with by the
court, the cestui-que-trust and her husband and family might
have perished, or lived in distress and wretchedness, but for
the action of the court. It is not possible that gentlemen are
blind to the obvious distinction between the case at bar, and
the case cited to govern it. Besides, in that case, the scttle:
nient was an act of bounty from others who had the right to
give, and qualify the gift by whatever condition they choose :
such was not this case. This was a purchase by Mrs. Cur-
tiss for her own benefit. And it was only right that she
sh-uld have the full benefit of her purchase.

Hyde vs. Price, 3 Vesey, Jr. 437, decides that a wife could
not grant an annuity out of the dividends of her settlement.
Whistler vs. Newman, 4 Vesey 129, and Socket vs. Wray, 4
Brown, c. c. 485. That in cases under settlements, &e., the
wife has no power of alienation but what is given by deed of
settlement or trust, and subject to the following observation,
Those cases have been overruled by all the sobriquent deci-
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sions in England, and that doctrine is now considered explod-
ed besides. It may be conceded, that they are correct in con-
fining the wife to the specific mode and power expressed in
the deed, with the qualification added, except where the law
gives her such other power, as we contend was the case with
Mrs. Curtiss in this case, under the laws of this State, as will
be shown hereafter. Mores vs. Huish, 5 Ves., 692, seems to
have been a refusa of the court to give specific execution of a
contract of sale by a married woman, or to carry the sale into
effect. It was decided on circumstances, 9 Ves., 524, in arg.
Hovey vs. Blakeman, 9 Ves., 524, refused to uphold an an-
nuity. Moreover, it was a petition, which was dismissed,
with leave to file a bill.

See Report in Vesey.

Lee vs. Muggridge, 1 Ves., B., 118, and Motley vs. Thomas
ibid. only decide, that a woman while married, having no
power whatever to alienate or dispose of the settled property,
and the property in fact not being hers,but in care of survivor-
ship, can exercise no power but that given by the settlemeut.

In this case, Mrs. Curtiss had full power, by the laws of
this State to alienate, by deed, her Real Estate as fully as an
unmarried woman or man, by joining with her husband in exe-
cuting the deed.

But the decision of the case upon the circumstances of it,
is very far from deciding that the high court of chancery,
cannot, in aproper case, dispose of the body or corpus of a trust
fund—convert it from realty into personalty, or cause a change
in the investment, and to that end, order a sale, when such a
disposition of the fund is expedient and beneficial to all con-
cerned in it.

But to meet the exigencies of the gentleman’s case, such
must be the law. Yet not a decision can be found in support
of it.

Francis vs. Wigzell, 1Mad., 147, is not in point. Richards
vs. Chambers, 10 Versey, 580. Seaman vs. Duill, ibid. were
cases of personal property, where the property scttled, be-
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longed to the wife, apart from the income for life, only upon
the contingency of survivorship. Those cases differ from this,
because the wife in this case had the whole property in her-
self, absolutely and without any condition of survivorship.
In this case, Curtiss did not seek, by a bill filed, to have the
trustee transfer his wife’s estate to himself.

It was a bill filed by Mrs. Curtiss to compell and empower
the trustee to do certain acts as trustee, for her due benefit.

If in Chambers vs. Richards, the subject of the trust in-
stead of being a productive fund, yielding an income for her
support, had been an unproductive realty, which, under the
authority of the court might be made productive for her sup-
port, and the bill had sought relief of that kind, the court
would undoubtedly have granted it. The nature of the relief
in a given case, depends upon the nature of the subject effec-
ted, and the rights and circumstances of the funds interested. .

The cases referred to are not precedents which govern this
case. The decision in Richards vs. Chambers was, that in
that case, under the circumstances stated in it, as to those
parties with such and such rights, the parties aught not to
have the relief asked.

P. 0. I conceive that the ceremony of taking the wife’s
consent by personal examination in court, is observed only in
cases where the husband sues in equity to get hold of the
wife’s property, to which he is, by marriage legally en-
titled ; in such cases, the court compels a settlement as a con-
dition of its relief, or of allowing the husband to recover.
The wife, in a proper case, may waive her right to a settle-
ment. The court requires to be fully satisfied, and examines
her. Her consent, in such cases, may be given, then the
husband’s legal right prevail free from the obstruction.

Page 7. “But here the power and estate were neither
‘“in her.” What power, what estate? The legal estate and
title are in Brown, the trustee—the equitable estate in fee
simple was wholly in Mary Curtiss. Brown could potentially
do acts not authorized by the deed. He could convey the
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legal estate in fee simple, the trust might follow it, but the
conveyance would not be viod at law.

The deed did not take away all power over the fee by antici-
pation. 'What is meant by anticipation of a fee? The deed
only took away her power to anticipate, or aliene the rents
during their joint lives. No prohibition against alienation and
reinvestment if the trust fund was contained in the deed.
The trustee was not forbidden to do this. So that the trus-
tee could, by conveyance vest the title in fee, in a purchaser.
Equity might annex a trust to the grantee’s title, but if the
alienation was sanctioned by the decree of the court, would
that trust nevertheless follow the land in the purchaser’s
hands? That would depend on whether the conveyance was
authorized or not—whether it was a mark of trust or not. If
authorized by the deed of trust, the trust would be cut off, as
. to the land thus sold. If authorized by the court on a bill
filed, it would nog, for the decree would confer an authority
equivalent to the deed of trust, whether or not the equity
established would require a sale in the matter fixed by the
decision of the court in making its decree. It cannot be
pretended that becaunse the cowrt rightfully ordered a sale of
the subject, it exceeded its power and' jurisdiction. A sale is
within the power of the court when proper, and the propriety
of it is the very fact to be settled by itself. It cannot be said
that there is anything in the nature or act of sale to tie up the
court, if that be the proper conveyance and means of relief in
the particular case.

The power of the high court of chancery to dispose of by
sale or otherwise, of the subject matter of litigation, when
fully before it, in a suit on a bill, with all parties in interest
before the court, whether contesting or consenting to a sale,
cannot be questioned, and this is all I contend for.

Page 7. This power is not exercised upon the property of
the wife, as wife—a wife, as such, is no more subject to the
Jxmsdlcuon of the court, than a mald a widow, or a man.

But the power of the high court of chancery in a proper
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case to order a sale of real estate, the subject of litigation be-
fore it, whether belonging to a wife, an infant, or persons swi
juris, having jurisdiction of the parties, and of the property,
is one of tbe most undeniable of all its powers.

P. P. 7 and 8. The cases cited, 11 Versey, 17; 9 Versey,
87; 13 do., 190; 3 Mad., 885; 3 Russell, a. 5, 88; 1Mylne &
Craig, 37; 5 Mad., 157; 1 Dick, 341; 1 Atk., 280; 2 Vernon,
401, are all inapplicable.

They are subject to the distinctions, and fall under the
principles alrcady stated above.

Lord Eldon says, in Parkes vs. White, 11 Vesey, that the
cases decided by Pepper Arden and Loughborough, the cases
denying the wife’s power to alienate her separate estate, con-
stituted an innovation upon the universal course of decision
for a century previous. That swhile he, himself, doubted for
sometime, and his mind was perplexed by those considera-
tions of equitable policy, on which Arden and Loughb:ough
cited, he was not bold enough to follow their example, and
in every case, he overruled them. And the old doctrine, re-
affirmed by Eldon, has ever since his time been the doctrine
of the English and Irish chancery, and of the appellate juris-
diction, the House of Lords. The exceptional cases quoted,
are not now quoted, or considered in England as authorities.
And no notice is ever taken of them, now in that country.

And the law in England upon the whole Slleect may be
briefly stated as follows :

1. As to her separate property, a married woman is re-
garded as_a feme sole having full power of alienation, as an
inherent attribute of property.

2. In order to restrain her power of disposal, there must be
positive words, or a manifest intention plainly set forth should
do so. Ad. Doc. Eq., p. 45.

This is the latest and most authentic statement of the doc-
trine, and is supported by all the authorities, ‘that are known
to me.

Thus in England, the doctrine asserted rests upon a few
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exceptional cases decided towards the end of the last century,
by a vice-chancellor of secondary authority, and by a solitary
chancellor whose personal autherity is not comparable to that
of any of his predecessors or successors. It is opposed tothe
otherwise unbroken course of decision for near two hundred
years—to the great personal authority of Nottingham, the
founder of the rule, Macclesfield, Hardwicke, Thurlow, Eldon,
and all the more recent chancellors, by the current authority
of all the approved text writers, and of the profession in
Great Britain and Ireland.

In this country, the innovation rests mainly upon the au-
thority of three leading cases which seem to have introduced
it, Methodist Church vs. Jaques, in New York; Ewing vs.
Smith, in South Carolina ; Morgan vs. Elam, in Tennessee.
These three cases deserve a careful serutiny.

The first case, that in New York, was reversed on appeal
upon the principal point, and was judicially condemned in its
principle, and instance without a disssenting voice, except
three laymen whose names are otherwise unknown.

The second case, that in South Carolina, was decided by a
bare majority of ome, out of five judges—the weight of
personal authority preponderating much in favor of the minor-
ity. )

Chancellor Kent concedes the main ground — that the wife
has the power of alienation, unless restrained by the deed. All
agree to that ; the pointof separation is, that Kent contends that
preseribing a mode of disposition is an implied prohibition on
all others. But if no mode were expressed, without more,
the right of aleination would exist; thus such expression is in-
operative, because the expression of what is implied is void
of effect or conseqence, had that which in its nature is only an
instance illustrative, as an example of others, ought not to be
deemed an exclusion of them. Besides, the right of alienation
exists, and is made to exist, as a right of property prima
facie, and is not to be done away with but by the ecaxpress
word or plain intent, which the pointing out of a mode, is
not.
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The authorities upon this subject are fully and unanswera-
bly discussed by Breese, in Swift vs. Castle. 23 11

P.P. 9 and 10. The authorities are much jumbled up by
Scates, i. e. Hulme vs. Tennant, 1 Bro. 16., a strong case
against him, is cited as sustaining the exceptional cases of
Pepper Arden and Loughborough, diametrically opposed to it.

P. 10, Sec. 84. Can it be contended that Brown had a bare
power without an interest, when he had and owned the whole
estate at law ?

The conclusion of Judge Scates’ observation in support of
his first point, is meerly an anticipation of his second point.

P 11. Second Point. The statement of the proposition
as a general statement is unmeaning, or a truism.

The court has not power to transfer by order m decree, or
otherwise the real or personal estate of married or unmarried
women, or men, or children. But the court of chancery has
the power, having perfect jurisdiction of the question, subject,
persons in interest, to sell, and to decree a sale of the property,
real or personal, involved in litigation, upon a bill filed, con-
taining proper allegations, and sustained by proper: poirts, to
sell such property and to convey a legal title to the purchasers
in good faith for value, entting off all trusts attending it.

The words “mnor can the court authorize or enlarge the
“powers of a feme sele to do so contrary to a deed or settle-
“ment,” contain a proposition obviously foreign to the cause
now in discussion.

P. 11. The doctrine of fines, ete., is foreign to the subject,
and allusions to it are irrelavant.

The power of alienation of 7eat estate in this State is given
by statute, and the effect of the statnte is to make a feme
covert, joining with her husband, as able to convey or affect

her real estate as a woman unmarried, or a man, giving her
complete and unlimited power of alienation.

The long ‘quotation from Peacock vs. Monk, 2 Vesey, Sr.

190, is foreign to the case at bar, and the questions it presents.
That case recognizes and illustrates a most undoubted rule of
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law; i. e. if 2 woman before her marriage, agrees with her hus-
band, that she shall have the power to make a will and dis-
pose of her land, such agreement shall bind the husband, and
bar him of his estate by the curtesy ; but yet, shall not relieve
her from.hre disability to convey or dispose of her land as
against her heir, such covenant or agreement is held purely ex-
ecutory, and not as effecting by its intrinsic operation what the
law does notallow. Her agreement with her husband that she
may make a will binds him, yet the moment she is married, she
is disabled to make a will, yet her husdand by force of his ex-
press coverant is concluded to, dispute it. But notherheir at
law, who is allowed to avail himself of the disobliging op-
cration at law of coverture, to question and anull her act to
his prejudice.

P. 18. The right of survivorship is a legal right; and at
law a married woman is absolutely disabled to act; she can-
not when disabled by law deprive herself of a legal right,

or convey away her legal title, or in anywise affect it.
1. Ves. B. 118, is good law, but has no application, nor has
2 Story, Eq. Jurs., Sec. 1413.

Some powers must necessarily be strictly pursued, while
others need not.

P. 14. The position reported on this page is only a repeti-
tion de novo of a matter of discussion already exhausted.

Quoting it literally, ¢ That a married woman is only to be
“regarded as an unmarried one, so far as the deed makes her
¢ 50, which creates her separate estate.” Grant it true, how far
does ths deed give her that character? As to such separate
property, she is so universally in equity, except so far as such
deed makes her otherwise. Such is the universal English
doctrine—that of New York. Story, etc., ef supra.

The true doctrine is that a deed or settlement creating a
separate estate, in the absence of express terms, or manifest
intent plainly shown, by its intrinsio operation makes such
married woman universally a feme sole in equity as to such
separate estate or property, this is its proper effect and opera-
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tion, and is only done away with by what is equivalent to a
covenant or deed for that very purpose. A deed of settle-
ment or trust makes her a feme sole as to such settlement or
trust estate ; nothing but another deed can deprive her her of
that character and capacity in equity, or what is equal in
effect and operation to another deed contained in the same
deed.

Manifestly silence or omission cannot have, and has not that
effect. Tor to have that effect express words must be used
in, or manifest intent shown by the deed. The wife’s power of
disposition grows out of her separate character aud capacity,
and from the fact of her having a separate estate created for
her. Ad. Doc. Eq. pp. 43, 44, 45,

It is true that prohibitions are legal—and are sustained by
the court. But the law is, that they shall not be implied un-
less necessarily. Ad. Eng. 45,

Whether a voluntary settlement shall be set aside or not,
depends upon circumstances. If by it vights are fixed and
vested in others, the settler alone cannot revoke it, .all inter-
ested in it must consent. If its wses are still all his own, he
may revoke it.

P. 15. ““The court has no power to change the contract of
parties.” Zrue, but in case of doubt or conflict of interests,
thie court may executeit and decide the rights of parties under
it. It cannot be pretended, that property conveyed and sold
by the court, as guardian of a trust in the very execution of
the trust, is so conveyed in violation of the trust

The court has not assumed to'deal with a contingent re-
mainder of a married woman; she lhad no contingent remain-
der. The deed did not forbid the alienation of the estate in
fee, it only forbade its dismemberment by a separation of
the rents from the corpus of the estate. It is untrue that the
court gave or allowed the hushand any power or right over
the property or its proceeds. If that was done it was by the
free act of the plaintiff herself If a paralell to the argumen-
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tation, statement, and perversions of this pamphlet can be
found, it is a great wonder and unknown to me.

Ad. Ped. p.15. The act of making title is twofold.
Brown who had the legal title passed it by this deed, Mary
Curtiss who had an equitable fee simple, passed it by her deed
in which her husband joined. If she had been unmarried, it
cannot be denied, that, by joining with the trustee the.whole
equitable and legal title in feesimple passed. . By force of the
statute, her husband joining with her, made her deed as good,
valid and operative, in law, as it would have been, if executed
by her as an unmarried woman. Consequently it conveyed
the whole legal and equitable title to these premises.

P. 16. Judge Scates says that the plaintiff, Mary Curtiss,
being the absolute, unconditional owner, and sole cestwi que trust
in fee simple of this property, that too by her own purchase,
not by others gift, and her benefit, right, and advantage being
the sole object of creating the trust, neither her wants nor her
wishes were to be taken into account or regarded by the court,
upon the hearing of a cause upon a bill filed, setting forth the
nature, origin, and object of the trust, and her own circum-
stances, which were the grounds on which she sought relief.

The zeal, or want of consideration on the part of counsel,
may account for such positions, but can never justify them or
make them valid.

‘Without further comment, I proceed to my affirmative argu-
ment in support of the decree, and in defence of the right of
innocent purchasers In good faith, who reposed faith and
confidence in the power of the court, and who now ask its
protection against the most ruthless and atrocious attack
ever made in a judicial proceeding.

ARTHUR W. WINDETT,-
Of Counsel with Defendants in Error.
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SUPREME COURT.

APRIL TERM, 1862.

MARY CURTISS
vs.
WILLIAM H. BROWN,

et al.

NOTES ON JUDGE SCATES’ ARGUMENT.

Page 1. The grant in the premises of the Deed is to Wil-
liam H. Brown and Ais heirs—tenendum to Brown and his
heirs, &e. '

Point. This vests a fee simple of the legal estate in Mr.
Brown, as trustee. Co. Lit., 299, @ ; 2 Blacks. Com., 298.

This is a purely legal limitation, and the effect of it, as such,
cannot be taken away by the language of the tenendum, if
conflicting.

‘The words, ¢ during the joint lives of Mary Curtiss,” &c.,
limit and define the duration of the special trust, and do not
cut down the fee simple, granted by the premises, and con-
firmed by the tenendum, to an estate simply pur aulre vie.

The deed contains limitations of two kinds—legal and equit-
able; the former relating to the estate of the trustee at law,
the other to that of the cestui-que trust in equity.

Brown had a fee simple, as trustee. Mus. Curtiss had first,
a trust estate during the joint lives of herself and husband—
a passive trust—not executed by the statute of uses. The
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trustee was to pay over the rents, &c., to her, de. This
langnage rendered the trust a creature of equity alone—one
which the statute would not execute. 1 Cr. Dig., Lib. xii,
S. 14-17.

The second limitation takes effect upon the falling of a life.
If that life were the husband’s, the trustees were to hold
(supplying an evident ellipsis) the lands to the wife; i. e., to
the use of the wife, for as a legal limitation of a legal estate,
the clause in question could not take effect, for a fee simple
already having been invested in the trustee, by the deed itself,
a legal limitation upon that could not take effect, but would
be void.

To avoid that construction and consequence, the clause in
question, must be construed as the limitation of a wse. And
that construction is supported by the next clause, which de-
clares, that in the other contingency, i. e., the death of the
wife, living the husband, the trustee and his heirs should hold
the land to the wse of Mus. Curtiss’ legal representatives, her
heirs, or appointees. Then, upon the event of Curtiss’ death,
in the life of his wife, the trustee and his heirs werve to hold
to the use of Mrs. Curtiss, directly, immediately, and not as a
passive trust; in that event, the one in Mrs. Curtiss would be
active, direct: (Criuse Dig., labi Supra.) She could take
the rents herself, and not the trustee, in order to pay them
over to herself, excluding her husband.

But if, on the contrary, the cestui-que trust, should die first,
the trustee and his heirs were to hold the lands, to the wse of
such persons as Mary Curtiss should direct or appoint, in de-
fault of which appointments, the trustee and his heirs were to
hold the lands to the use of her leirs and assigns forever.

The effect of the limitations being to vest in her first, an
unexecuted trust during the joint lives of herself and husband;
upon the termination of which, secondly, the whole residue
of the beneficial ownership, Whether a use or a trust, was to
be absolutely hers in fee simple, it being limited to herself, her
special appointee, or devisee, or if none such, to her heirs at

law and assigns forever.
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Thus the absolute fee simple at law of the legal estate and
title was vested in Brown as trustee, and the whole trust
estate in fee simple was vested in Mary Curtiss. No legal
interest being left in any one but Brown, and no equitable in-
terest of any description being given to any other person than
Mary Curtiss—not even her husband.

Page 2. The intent is certainly clear, and equally clear
are the limitations of the different estates.

The actual legal effect of those limitations is the actual and
legal intent of the parties—none other can be regarded.

The legal intent in framing the deed, as expressed and set
forth in the deed, must prevail over any conjectural inten-
tion.

Upon the execution of the deed by Gray, he completely and
forever departed with his whole interest in the premises, both
at law and in equity. He had no interest whatever when the
bill was filed. No relief was asked against him. He had
sold the property, and had been paid for it. Mrs. Curtiss was

- the purchaser, and had paid the consideration—the legal title

had been conveyed to Brown, with the trusts declared in favor
of the purchaser.

Whether Gray sold the land for value, or created the trust
as an act of bounty to Mrs. Curtiss, is of no consequence,
either to give the Court jurisdiction over the trust, and the
interests of the parties in it, or to defeat its jurisdiction.

It was not necessary to make Gray a party to the proceed-

* ings in chancery, because those proceedings did not affect, or

aim to affect his interests in any way—they neither affected
or diminished his interest in the property, nor changed, altered
or affected his liability or obligation in respect of the trust
estate.

The relief sought by the bill was not against himself—it
sought to make no alteration in the deed, which he had given,
to vary its tenor or provisions, nor insert mew ones, or to
take away old ones; but solely to decide a question between
the cestui-que-trust and her trustee, involving the rights of
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one, and the power and duty of the otler. That question
was to be decided by the court, either in favor of Mary Cur-
tiss, or in favor of Brown—the court could not strike the
case from the docket, and refuse to decide it. The only ground
of complaint is, that the decision was in favor of Mary Cur-
tiss, and not against her. She assigns for error, that the
court granted her the relief she prayed for, instead of refus-
ing to grant her any relief. Itis not competent for the plain-
tiff in error to assign for error that her own express and
solemn prayer was granted by the court, when, as she now
says, it should have been refused.

Page 2. Scates assumes that the husband set up equities
to the property, and that the bill was filed to transfer his
wife’s property to himself. The begging of a question which
never arose or existed, or did the decree transfer his
wife’s property to himself. It directed a sale of the property.
It changed the land into money—caused the subject or vehicle

of the Trust to assume another form; but the money which
arose from the sale was in the hands of the trustee, as trus-

tee, subject to the trust for Mary Curtiss, and to the order
of the court, and was the new subject or 7es in which the
trust estate or fund existed.

He says, “The court had no jurisdiction, and the whole
‘“‘decree and proceeding utterly null and void.”

“ Court had not jurisdiction to divest the wife of her
¢ property, by its own voluntary decree without her act or
‘‘consent.” Page 2, printed argument.

Agree to every word of that proposition, as a proposition
of law, but as a statement of fact, it is untrue. Its assump-
tion is absolutely powerless.

1. The court did not assume to deprive Mrs Curtiss of her
property of any kind, real or personal, with or without her
consent.

By decreeing a sale, it did not take aught from her. The Jegal
title to the land was Brown’s—it belonged to Brown. It was
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Brown’s land, at law, and all that Mary Curtiss had a right to,
was to enjoy certain benefits from the use, products, or fruits
of that land—i. e., the execution of the trust declared. The
land was Brown’s, the benefits of it were Mary Curtiss’s. It
was Brown’s land then, that was sold. The decree gave the
whole benefits—fruits, products, and benefits of the land to
Mary Curtiss. So that she was not deprived of them.

2. The decree was not the voluntary decree of the court,
acting of its own motion, as is cunningly insinuated. The court
did not act until called upon—until it was compelled ex neces-
sitate jurisdictionis to do so. A formal bill was filed by the
wife, in her own name, asking relief personal to herself, based
upon rights vested distinctly and separately in her, showing
by historical statements the origin and ground of them—her
husband joining for conformity to the rule requiring a wife to
sue with her husband, or by a next friend, no relief being
asked for the husband in any the slightest particular, nor any
right alleged to exist in him—nor ground for even an infer-
ence of -right in him.

It was compulsory upon the court to decide the question
arising upon the bill filed. It was bound to decide for or
against Mary Curtiss. It must cither grant the relief, or re-
fuse it, or strike the bill from the docket as a thing of which
it could take notice. But this last can never be contended for.

3. Nor was the Decree made without the act or consent
of Mary Curtiss. The Bill was filed by her, signed by her
own hand. She was the supplicant. She accused the trus-
tee of what amounted to a refusal to do his duty. She al-
leged the hardship and necessity of her circumstances; her
sole virtual ownership of the trust; that she created it and
gave it birth, and she asked the court, that in order to answer
the original purposes and ends of the trust; in order to con-
fer upon her that measure and mode of benefit, without which,
the spirit would be sacrificed to the letter—the substance to
the form—the life destroyed, that the food forits support alone
should be preserved, to make a decree which should accom-
plish those purposes; in fact, which should execute and not
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destroy the trust. In other words, that the land might be
sold, and the moneys reinvested for her benefit.
It was a question before the court, how should certain
trusts be cwecuted. The court directed the mode of execu-

tion. Had it not power to decide? If not, what court could
decide ? Tt was matter of actual dispute.

Page 3. Scates says: “ The case differs from all cases in
““ the books, in not being a disposition made by her by apower,
“will, or deed, but by decree of court. Cases may be fonnd
“where courts have carried into effect a disposition of the
‘“wife, but not where the court itself has made a disposition
¢ for her.” '

This is not a case where the court made a disposition of the
wife’s property without or against her will. It has only car-
ried into effect a previous disposition made by the wife of it
herself—relieving both the estate and herself from the em-
barrassments consequent upon a particular mode in which it
had been been disposed of by her. The real ground of com-
plaint is, as to the mode in which the court adjudged best,
under all the circumstances of the case, to untie the knot.

The cases cited fail to throw any light whatever upon the
present question. 8 Vesey, 174, Sperling vs. Rochfort.

O. Kate vs. Calthorpe.

In the older case, the Lord Chancellor refused to interfere,
because in that case there was 70 ground to break in upon the
particular settlement, not questioning for a moment the power
of the court over the 7¢s in litigation, but asserting by that most
pregnant implication in the strongest manner, the jurisdiction
and power of the court even to dreak in wpon a marriage
settlement, in a proper case made. In that case, the relief
prayed went to an abrogation, and breaking up of a marriage
settlement if necessary and equitable, in order to dispense the
justice of the court, thus supplying an authority of the
strongest possible kind, in opposition to the fundamental po-
gition taken by the plaintiff in error, and to her counsel’s ar-
gument in its support. Not only was that principle sanctioned

If

by the two cases cited, but the doctrine was never questioned.

B. They say: “The court has no jurisdiction to dispose
“ of the wife’s interest without her consent—will not presume
¢ consent—but examine her, &c., before any decree affecting
‘“her separate property.”

It may be observed, that this statement of the rule in the
form in which the statement is made, is much too general and
vague, to have any meaning, or to be of any practical value,
unless it be as a mere truism. ,

Of course, the court had not jurisdiction to dispose of the
wife’s interest without her consent, in any arbitrary or volun-
tary matter, except in a litigation pending before it, calling
for its decision, to which the disposition of a wife’s interests,
without her consent, nay, even very much against her will,
may be indispensable.

. The court of chancery has not power to dispuse of any
one’s rights or property, unless of a party to a suit pending
before it with proper jurisdiction. In which case, upon
proper allegation and proof} it has the undoubted power to do
8o, of right. /

Many authorities are cited by Judge Scates in support of the
statement, that ceurts act with caution when asked to give a
wife’s property to her husband undoubtedly. But in this case,
Curtiss did not file a bill asking to have his wife’s property given
to him, nor setting up, or claiming any interestinit. Nordid
the wife ask that her property might be given to her husband.
She was asking relief for herself from the court, and there
was no need to see if she knew what she was about, or was
acting from her own unbiased will.

The other citations relate wholly to cases of direct or in-
direct transfers of the wife’s property to the husband—gifts
from the wife to the husband—suits by him for its recovery,
and like cases.

C. Itissaid, “The court had no jurisdiction to order a
‘“sale of the fee in this case by the trustee, because, the
¢ wife never consented ; because, she had no power over it
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¢ ith, or without consent. All she could dispose of was her
“life estate in the rents, and because the deed expressly took
“away all power to anticipate those rents, or to dispose of* the
43 fee.”

A somewhat remarkable assemblage of statements. Some
not true as facts, nor quite consistent with each other.

First, it is said, the wifc never consented. But she did con-
sent, gave strongest proof of it. -

Second, if she did consent, she had no power of disposition
over the estate. But her power of disposition over this es-
tate does not effect the question of the power and jurisdiction
of the court to dispose of it, in a suit, upon proper allega-

" tions, and upon proper proofs in support of these allegations.
Grant that she was a married woman, wholly incapacitated to
act, yet the court had power to decide the case, when its de-
cision might deprive her of what she had claimed—this in an
adverse litigation—4 jfortiori, where the decision, making
such disposition, was the actual relief she sought, and was
beneficial to her.

The question of her right and power under the deed, will
be discussed hereafter.

It is extraordinary to say, that all she could have disposed
of would be her life Estate in the rents, when the sole prohi-
bition contained in the deed, exclusively referred to the rents,
and not the Bstate in fee. And yet to say, in the very next
breath, that, all power, of every kind, was absolutely taken
away by the deed, under which she claimed.

Page 4. It is said, “ The decrce in this case did not cut
off her right.” It did not, why then complain of it, as if it
did cut off her right? e

The two citations, from Clancey and Roper, are altogether
irrelevant. .

The citation from 8 Alkyns 541, is likewise irrelevant. It
simply decided, that a married woman should not in prefer-
ence to loaning money in the common way, on mortgage,
grant an annuity for her own lif. The most wasteful of all
kinds of anticipation and usury.

9

The next citation from 9 Vesey, 494, is equally foreign to
the purpose. In that case, the court of chancery simply
refused to enforce a void annuity, granted without any au-
thority.

3 Brown 347, relates to a branch of the subject already
fully disposed of—the power of the wife to give, or of the
husband to get the wifce’s separate property, contrary to the
provision of the settlement. “The Thurlow clause against an-
ticipation is not disputed by us. But it by no means thence
follows, that a clause inserted in any deed, can defeat the juris-
diction of the court of chancery to decide upon a controversy
arising on the deed of trust. Socket vs. Wray, 4 Brown, c. c.
485, was a bill to compell trustees to pay over the fund to the
husband. This the court refused. If James Curtiss had
asked the court for the land, or the money which it produced,
his prayer would have been denied. In that case the trust
fund yielded an income for the wife’s support. In the present
case, the estate was unproductive, and could not be made pro-
ductive by Curtiss, or wife; and unless dealt with by the
court, the cestui-que-trust and her husband and family might
have perished, or lived in distress and wretchedness, but for
the action of the court. It is not possible that gentlemen are
blind to the obvious distinction between the case at bar, and
the case cited to govern it. Besides, in that case, the scttle-
ment was an act of bounty from others who had the right to
give, and qualify the gift by whatever condition they choose :
such was not this case. This was a purchase by Mrs. Cur-
tiss for her own benefit. And it was only right that she
sh~uld have the full benefit of her purchase.

Hyde vs. Price, 3 Vesey, Jr. 437, decides that a wife could
not grant an annuity out of the dividends of her settlement.
Whistler vs. Newman, 4 Vesey 129, and Socket vs. Wray, 4
Brown, c. c. 485. That in cases under settlements, &c., the
wife has no power of alienation but what is given by deed of
settlement or trust, and subject to the following observation.
Those cases have been overruled by all the sobriquent deci-
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sions in England, and that doctrine is now considered explod-
ed besides. It may be conceded, that they are correct in con-
fining the wife to the specific mode and power expressed in
the deed, with the qualification added, except where the law
gives her such other power, as we contend was the case with
Mrs. Curtiss in this case, under the laws of this State, as will
be shown hereafter. Mores vs. Huish, 5 Ves., 692, seems to
have been a refusa of the court {o give specific execution of a
contract of sale by a married woman, or to carry the sale into
effect. It was decided on circumstances, 9 Ves., 524, in arg.
Hovey vs. Blakeman, 9 Ves., 524, refused to uphold an an-
nuity. Moreover, it was a petition, which was dismissed,
with leave to file a bill.

See Report in Vesey.

Lee vs. Muggridge, 1 Ves., B., 118, and Motley vs. Thomas
ibid. only decide, that a woman while married, having no
power whatever to alienate or dispose of the settled property,
and the property in fact 2ot being hers,but in care of survivor-
ship, can exercise no power but that given by the settlemeut.

In this case, Mvs. Curtiss had full power, by the laws of
this State to alienate, by deed, her Real Estate as fully as an
unmarried woman or man, by joining with her husband in exe-
cuting the deed.

But the decision of the case upon the circumstances of it,
is very far from deciding that the high court of chancery,
cannot, in aproper case, dispose of the body or corpus of a trust
fund—convert it from realty into personalty, or cause a change
in the investment, and to that end, order a sale, when such a
disposition of the fund is expedient and beneficial to all con-
cerned in it.

But to meet the exigencies of the gentleman’s case, such
must be the law. Yet not a decision can be found in support
of it.

Francis vs. Wigzell, 1 Mad., 147, is not in point. Richards
vs. Chambers, 10 Versey, 580. Seaman vs. Duill, ibid. were
cases of personal property, where the property settled, be-
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longed to the wife, apart from the income for life, only upon
the contingency of survivorship. Those cases differ from this,
because the wife in this case had the whole property in her-
self, absolutely and without any condition of survivorship.
In this case, Curtiss did not seek, by a bill filed, to have the
trustee transfer his wife’s estate to himself.

It was a bill filed by Mrs. Curtiss to compell and empower
the trustee to do certain acts as trustee, for her due benefit.

If in Chambers vs. Richards, the subject of the trust in-
stead of being a productive fund, yielding an income for her
support, had been an unproductive realty, which, under the
authority of the court might be made productive for her sup-
port, and the bill had sought relief of that kind, the court
would undoubtedly have granted it. The nature of the relief
in a given case, depends upon the nature of the subject effec-
ted, and the rights and circumstances of the funds interested.

The cases referred to are not precedents which govern this
case. The decision in Richards vs. Chambers was, that in
that case, under the circumstances stated in it, as to those
parties with such and such rights, the parties aught not to
have the relief asked.

P. O. I conceive that the ceremony of taking the wife’s
consent by personal examination in court, is observed only in
cases where the husband sues in equity to get hold of the
wife’s property, to which he is, by marriage legally en-
titled; in such cases, the court compels a settlement as a con-
dition of its relief, or of allowing the husband to recover.
The wife, in a proper case, may waive her right to a settle-
ment. The court requires to be fully satisfied, and examines
her. Her consent, in such cases, may be given, then the
husband’s legal right prevail free from the obstruction.

Page 7. ‘“But here the power and eslate were neither
‘“in her.” 'What power, what estate? The legal estate and
title are in Brown, the trustee—the equitable estate in fee
simple was wholly in Mary Curtiss. Brown could potentially
do acts not authorized by the deed. IIe could convey the
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legal estate in fee simple, the trust might follow it, but the
conveyance would not be viod at law.

The deed did not take away all power over the fee by antici-
pation. 'What is meant by anticipation of a fee? The deed
only took away her power to anticipate, or aliene the 7ents
during their joint lives. No prohibition against alienation and
reinvestment if the trust fund was contained in the deed.
The trustee was not forbidden to do this. So that the trus-
tee could, by conveyance vest the title in fee, in a purchaser.
Equity might annex a trust to the grantee’s title, but if the
alienation was sanctioned by the decree of the court, would
that trust nevertheless follow the land in the purchaser’s
hands? That would depend on whether the conveyance was
authorized or not—whether it was a mark of trust or not. If
authorized by the deed of trust, the trust would be cut off; as
to the land thus sold. If authorized by the court on a bill
filed, it would nos, for the decree would confer an authority
equivalent to the deed of trust, whether or not the equity
established would require a sale in the matter fixed by the
decision of the court in making its decree. It cannot be
pretended that because the court rightfully ordered a sale of
the subject, it exceeded its power and jurisdiction. A sale is
within the power of the court when proper, and the propriety
of it is the very fact to be settled by itself. It cannot be said
that there is anything in the nature or act of sale to tie up the
court, if that be the proper conveyance and means of relief in
the particular case.

The power of the high court of chancery to dispose of by
gale or otherwise, of the subject matter of litigation, when
fully before it, in a suit on a bill, with all parties in interest
before the court, whether contesting or consenting to a sale,
cannot be questioned, and this is all I contend for.

Page 7. This power is not exercised upon the property of
the wife, as wife—a wife, a8 such, is no more subject to the
jurisdiction of the court, than a maid, a widow, or a man.

But the power of the high comt of chancery in a proper
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case to order a sale of real estate, the subject of litigation be-
fore it, whether belonging to a wife, an infant, or persons sui
Juris, having jurisdiction of the parties, and of the property,
is one of tbe most undeniable of all its powers.

P.P. 7 and 8. The cases cited, 11 Versey, 17; 9 Versey,
87; 13 do., 190; 3 Mad., 385; 8 Russell, a. 5, 885 1Mylne &
Craig, 87; 5 Mad., 157; 1 Dick, 341; 1 Atk., 280; 2 Vernon,
401, are all-inapplicable.

They are subject to the distinctions, and fall under the
principles alrcady stated above.

Lord Eldon says, in Parkes vs. White, 11 Vesey, that the
cases decided by Pepper Arden and Loughborough, the cases
denying the wife’s power to alienate her separate estate, con-
stituted an innovation upon the universal course of decision
for a century previous. That while he, himself, doubted for
sometime, and his mind was perplexed by those considera-
tions of equitable policy, on which Arden and Loughb:ough
cited, he was not bold enough to follow their example, and
in every case, he overruled them. And the old doctrine, ve-
affirmed by Eldon, has ever since his time been the doctrine
of the English and Irish chancery, and of the appellate juris-
diction, the House of Lords. The exceptional cases quoted,
are not now quoted, or considered in England as authorities.
And no notice is ever taken of them, now in that country.

And the law in England upon, the whole subject may be
briefly stated as follows : .

1. As to her separate property, a married woman is re-
garded as a feme sole having full power of alienation, as an
inherent attribute of property.

2. In order to restrain her power of disposal, there must be
positive words, or a manifest intention plainly set forth should
do so. Ad. Doc. Eq., p. 45.

This is the latest and most authentic statement of the doc-
trine, and is supported by all the authorities, that are known
to me. b

Thus in England, the doctrine asserted rests upon a few
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exceptional cases decided towards the end of the last century,
by a vice-chancellor of secondary authority, and by a solitary
chancellor whose personal autherity is not comparable to that
of any of his predecessors or successors. It is opposed tothe
otherwise unbroken course of decision for near two hundred
years—to the great personal authority of Nottingham, the
founder of the rule, Macclesfield, Hardwicke, Thurlow, Eldon,
and all the more recent chancellors, by the current authority
of all the approved text writers, and of the profession in
Great Britain and Ireland.

In this country, the innovation rests mainly upon the au-
thority of three leading cases which seem to have introduced
it, Methodist Church vs, Jaques, in New York; Ewing vs.
Smith, in South Carolina ; Morgan vs. Elam, in Tennessee.
These three cases deserve a careful scrutiny.

The first case, that in New York, was reversed on appeal
upon the principal point, and was judicially condemned in its
principle, and instance without a disssenting voice, except
three laymen whose names are otherwise unknown.

The second case, that in South Carolina, was decided by a
bare majority of one, out of five judges—the weight of
personal authority preponderating much in favor of the minor-
ity.

Chancellor Kent concedes the main ground — that the wife
has the power of alienation, unless restrained by the deed. All
agree to that; the point of separation is, thut Kent contends that
prescribing a mode of disposition is an implied prohibition on
all others. But if no mode were expressed, without more,
the right of aleination would exist; thus such expression is in-
operative, because the expression of what is implied is void
of effect or consegence, had that which in its nature is only an
instance illustrative, as an example of others, ought not to be
deemed an exclusion of them. Besides, the right of alienation
exists, and is made to exist, as a right of property prima
facie, and is not to be done away with but by the capress
word or plain intent, which the pointing out of a mode, i8
not.
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The authorities upon this subject are fully and unanswera-
bly discussed by Breese, in Swift vs. Castle. 23 Ill.

P.P. 9 and 10. The authorities are much jumbled up by
Scates, i. e. Hulme vs. Tennant, 1 Bro. 16., a strong case
against him, is cited as sustaining the exceptional cases of
Pepper Arden and Loughborough, diametrically opposed to it.

P. 10, Sec. 84. Can it be contended that Brown had a bare
power without an interest, when he had and owned the whole
estate at law ?

_The conclusion of Judge Scates’ observation in support of
his first point, is meerly an anticipation of his second point.

P. 11. Second Point. The statement of the proposition
as a general statement is unmeaning, or a truism.

The court has not power to transfer by order or decree, or
otherwise the real or personal estate of married or unmarried
women, or men, or children. But the court of chancery has
the power, having perfect jurisdiction of the question, subject,
persons in interest, to sell, and to decree a sale of the property,
real or personal, involved in litigation, upon a bill filed, con-
taining proper allegations, and sustained by proper points, to
sell such property and to convey alegal title to the purchasers
in good faith for value, cutting off all trusts attending it.

The words “nor can the court authorize or enlarge the
“powers of a feme sole to do so contrary to a deed or settle-
“ ment,” contain a proposition obviously foreign to the cause
now in discussion.

P. 11. The doctrine of fines, etc., is foreign to the subject,
and allusions to it are irrelavant.

The power of alienation of reat estate in this State is given
by statute, and the effect of the statute is to make a feme
covert, joining with her husband, as able to convey or ajfect
her real estate as a woman unmarried, or a man, giving her
complete and unlimited power of alienation.

The long quotation from Peacock vs. Monk, 2 Vesey, Sr.
190, is foreign to the case at bar, and the questions it presents.
That case recognizes and illustrates a most undoubted rule of
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law; i. e. if a woman before her marriage, agrees with her hus-
band, that she shall have the power to make a will and dis-
pose of her land, such agreement. shall bind the husband, and
bar him of his estate by the curtesy ; but yet, shall not relieve
her from hre disability to convey or dispose of her land as
-against her heir, such covenant or agreement is held purely ex-
ecutory, and not as effecting by its intrinsic operation what the
law does notallow. Her agreement with her husband that she
may make a will binds him, yet the moment she is married, she
is disabled to make a will, yet her husdand by force of his ex-
press coverant is concluded to dispute it. But notherheir at
law, who is allowed to avail himself of the disobliging op-
eration at law of coverture, to question and anull her act to
his prejudice. :

P. 13. The right of survivorship is a legal right; and at
law a married woman is absolutely disabled to act; she can-
not when disabled by law deprive herself of a legal right,
or convey away her legal title, or in anywise affect it.

1. Ves. B. 118, is good law, but has no application, nor has

_ 2 Story, Eq. Jurs., Sec. 1413.

Some powers must necessarily be strictly pursued, while
others need not.

P. 14. The position reported on this page is only a repeti-
tion de novo of a matter of discussion already exhausted.

Quoting it literally, ¢ That a married woman is only to be
¢ regarded as an unmarried one, 50 far as the deed makes her
¢ go, which creates her separate estate.” Grant it true, how far
does ths deed give her that character? Asto such separate
property, she is so universally in equity, except so far as such
deed makes her otherwise. Such is the universal English
doctrine—that of New York. Story, etc., ¢t supra.

The true doctrine is that a deed or settlement creating a
separate estate, in the absence of express: terms, or manifest
intent plainly shown, by its intrinsic operation makes such
married woman universally a feme sole in equity as to such
separate estate or property, this is its proper effect and opera-
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_tion, and is only done away with by what is equiv:ilent to a

covenant or deed for that very purpose. A deed of settle-
ment or trust makes her a feme sole as to such settlement or
trust estate ; nothing but another deed can deprive her her of
that character and capacity in equity, or what is equal in
effect and operation to another deed contained in the same
deed.

Manifestly silence or omission cannot have, and has not that
faﬁ'ect. For to have that effect express words must be used
in, or manifest intent shown by the deed. The wife’s po'wer of
disposition grows out of her separate character aud capacity.
and from the fact of her having a separate estate created fox"
her. Ad. Doc. Eq. pp. 43, 44, 45.

It is true that prohibitions are legal—and are sustained by
the court. But the law is, that they shall not be implied un-
less necessarily. Ad. Eng. 45.

Whether a voluntary settlement shall be set aside or not
depends upon circumstancss. If by it rights are fixed and,
vested in others, the settler alone cannot revoke it, all inter-
ested in it must consent. If its wuses are still all his own, he
may revoke it.

P.. 15. “The court has no power to change the contract of
parties.”  7rue, but in case of doubt or’ conflict of interests
f;he court may execute it and decide the rights of parties unde;
it. It cannot be pretended, that property conveyed and sold
by the court, as guardian of a trust in the very execution of
the trust, is so conveyed in violation of the trust.

'.Fhe court has not assumed to deal with a contingent re-
mainder of a married woman; she had no coutingentbremain-
der. : The deed did not forbid the alienation of the estate in
fee, it only forbade its dismemberment by a separation of
the rents from the corpus of the estate. It is untrue that the
court gave or allowed the hushand any power or right over
the property or its proceeds. If that was done it was by the
free act of the plaintiff herself, If a paralell to the argumen-
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tation, statement, and perversions of this pamphlet can be
found, it is a great wonder and unknown to me.

Ad. Ped. p. 15. The act of making tltl‘e is twofold.
Brown who had the legal title passed it by thl-S deed, Mary
Curtiss who had an equitable fee simple, passed it by her. dee'd
in which her hushand joined. If she had been unmarried, it
cannot be denied, that, by joining with the trustee the whole
equitable and legal title in feesimple passed. By forge of the
statute, her husband joining with her, made her deed as good,
valid and operative, in law, asit would have been, if executed
by her as an unmarried woman. Consequently it conveyed
the whole legal and equitable title to these premises.

P. 16. Judge Scates. says that the plaintiff, Mary Curtiss,
being the absolute, unconditional owner, and sole cestui que trust
in fee simple of this property, that too by her own purchase,
not by others gift, and her benefit, right, and advantage being
the sole object of ereating the trust, neither her wants nor her
wishes were to be taken into account or regarded by the cour,
upon the hearing of a cause upon a bill filed, setting forth the
nature, origin, and object of the trust, and her .own circum-
stances, which were the grounds on which she sought relief.

The zeal, or want of consideration on the part of counsel,
may account for such positions, but can never justify them or
make them valid. '

‘Without further comment, I proceed to my affirmative argu-
ment in support of the decree, and in defence of the right of
innocent purchasers In good faith, who reposed faith and
confidence in the power of the court, and who now ask its

protection against the most ruthless and atrocious attack
ever made in a judicial proceeding.

ARTHUR W. WINDETT,
Of Counsel with Defendants in Error.
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Jameson & Morae, Printers, Chlcago,

SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION.

————® oo O

APRIL TERM, 1862.

MARY CURTIS, Comp’t in Error,
Vs,

WM. H. BROWN et al., Def’ts in Error.

POINT I

The direction by Mrs. Curtis, requiring her trustee, Brown, to sell,
in pursuance of the decree made for that purpose, and Zke sale made by
her trustee, thus imperatively required to proceed and sell, and Zer ac-
knowledgment or receipt of proceeds in full, altogether constitute @ 7e-
lease of errors, if any, in the deeree. She is thereby estopped from
alleging error.

2d Gilm. R., 414, Morgan vs. Ladd.
In this case the acceptance of the amount of a decree was pleaded in
Lar, on error brought by the party thus accepting.

Curia per Treat. Just.

“The plea is good. The acceptance of the money operated as a
“release of errors; a party who voluntarily receives the benefit of a de-
cree, shall not be afterwards allowed to allege that it was erroncous,”
(““nor even be permitted to tender back the money.”)

So in 2 Gilman R., 703, Thomas vs. Negus.
The court say, per Treat J. *The receipt of the money under the
circumstances of the case, necessarily operated as a release of errors.
91 Il R., 267, 604.



POINT I1.

The covertnre of Mrs. Curtis, at the date of all the transactions o
pleaded, is no bar of her estoppel resulting from her acquiescence in
and voluntary exccution of the decree, and receipt of the proceeds.

22 1l ., 349, Cochran vs. Harrow.
This is a case of equitable estoppel, (silence, &c.,) not involviug
coverture.
14 70 R., 269, Higgins vs. Ferguson is do.
14 7U. R., 268, Bradley vs. Snyder.

In this case, Caton C. J. applies the same principle to shut the
mouth of a feme covert, and estop her.

1 Story Lq. Jur., § 385.
“Neither énfuncy nor coverture will constitute any excuse, for ‘ )

“ neither ¢nfant nor feme covert are privileged to practice deceptions or \

“ cheats on other innocent persons.”
8 B. Monree, 539, Davis vs. Tingle.
Liomb. Eq. B. 1, Ch. 8, § 1, p 164.

9 Mod., 35, 38, Savage vs. Foster.

1 Bro. Ch. R., 353-8, Becket vs. Candly.

2 Sugd. Vend., p. 515, sec. 30, botiom of page 1023.

6 Johns. Ch.

In this case (Storrs vs. Barker) Chan. Kent says that ignorance of
the law will not protect any one from an operation of a rule of equity,
when the circumstances would otherwise create an equitable bar.

2 Madd. 51, Corey vs. Gertchlken.

2 Eq. Car. Ab., 489, Esroy vs. Nicholas.
8 Zeaas, 243.

9 Zexas, 297, Cravens vs. Booth.

17 Serj. & Rawle, 364.
Listoppels ave favored when they promote equity.
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