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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION.

APRIT, TERM, A. D. 1863.

JOHN WILER, DEFENDANT IN LRROR,
ADS. PCitr
MARIETT LIVINGS Er ‘\L,/&Bsxé;s IN ERROR.

POINTS AND ARGUMENT OF DEFENDANT IN ERROR,

. The plaintifts in error claim that the mortgage was not signed by
Muys. Livings, or, if signed by her, that she did not at the time know it
was a mortgage.

Before adverting to the evidence as to the genuineness of the signa-
ture, let us consider

Tracts whick are not disputed, and which, arranged in chronological

ovder, are as follows, viz:
61 2 Utann. L,

August 10 1857. The mortgage must have been made ¢ on or about
that day. Trisbie is mortgagee and Joy is witness. At tlna time Joy
and Frisbie were wealthy and doing a large and lucrative business. Mrs.
Livings was a milliner, unmarried (having been divorced from her hus-
band), having no mmlly but her dau«rlntel, a young girl 12 years old.
Joy and Fnsbxe were her bankers. They collected her rents, paid her
taxes, and managed her business generally. She was at this time im-
proving the Wells street lot (the mortgaged property) at an expense of
about $4.500. IIer account with J oy and Frisbie had been drawn down
so that but little, it anything, was due her, and from $2,000 to $3,000
more would soon be needed to pay the contractors.  Under these cirenm-
stances, it would seem to be a very prudent and natural thing for her to
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make a note for $3,000, secured on the property she was improving, so
that she might be in funds, and that Joy and Frisbie might not he em-
barrassed in the management of her affairs.

August 15, 1857. Calvin DeWolf, a justice of the peace, certified
upon the mortgage that the execution thereof was proved before him by
Hiram Joy, the subscribing witness thereto, but the certificate is defective
in form.

December 26,1857. The mortgage, so signed, witnessed and proved,
was filed for record.

December 8,1858. Irisbie sold, endorsed and delivered the note
and mortgage unto Aaron Miller, and received therefor $2,895, which
sum was that day credited to Mvs. Livings by Joy and Frisbie, in their
account with her upon their books.

August 12,1859. Joy and TFrisbie paid $125 interest on the mort-
gage, and charged the same to her in her account.

Lrebruary 17, 1860. Joy and Frisbie rendered unto Mrs. Livings a
statement of their account with her, showing a balance due her of
$2,493.56. Joy says she did not examine the items, but did see how the
balance stood. There is no pretence that she found any fault or expressed
any surprise at this time. Would she not have been surprised at finding
a balance in her favor of $2,495.56, unless she had known that the
$2,895, the money received on the sale of the note and mortgage, had
been placed to her credit?

May 22, 1860. DeWolf’s certificate being considered informal and
insufficient, Joy goes before a notary and is sworn as subscribing witness
to the mortgage, and proves its due execution, and a proper certificate is
endorsed thereon. :

June 6, 1860. Mnrs. Livings and Joy and Frisbie unite in a written
request to Miller to extend the time for the payment of the mortgage to
the 10th of August then next. On the same day, Joy and Frisbie pay
$64.50 interest on the mortgage, and charge the same to her in their
account.

At this time Joy and Frisbie were perfectly good, being worth sixty
thousand dollars.
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October 31, 1860. Joy and I'risbie render unto Mrs. Livings a full
statement of their account with her up to that date, showing a balance
due her of $3,024.92.

November, 1860. Joy and Frishie fail in business and make a gen-
eral assignment for the benefit of creditors, and especially for the benefit
of Mrs. Livings, the balance due her being preferred as the first debt to
be paid.

November 6,1860. Mrs. Livings commenced a suit against Joy
and TFrisbie, to recover the said balance due her on the account so ren-
dered, to which suit a defence was interposed but was finally withdrawn.

Dec. 27, 1860. Judgment was rendered in her favor for $$3,300,
and exccution was issued and levied upon real estate worth $10,000, and
she filed a bill to set aside a fraudulent conveyance, and is still prosecu-
ting that suit with a prospect of success.

It is difficult to conceive how all these things can be true unless the
note and mortgage were signed by her. We should scarcely expect that
she or her advisers would have the courage to come into court and dis-
own an instrument of hers, which they had all of them so long and so re-
peatedly recognized as legitimate.

Il

She would have us believe that Frisbie either forged Ler name, or
fraudulently obtained her signature to papers which were not explained
to her.

‘What motive could Frisbie have to commit such a crime? Joy and
Frisbie were solvent. They could make nothing out of such a frand.
They credited to her the amount they received for the note and mortgage
the very day they received it. They did not fail until two years atter-
wards, and she could at any time during those two years have called up-
on them to pay the balance due her, and in case of refusal, could have
collected it. Joy and Frisbie during all this time were as well known and
in as good credit as any business firm in Chicago, and did not need to
call on her to sign notes or mortgage property for their accommodation.
It they had needed such assistance from any one, it is not probable they
would have called upon this obseure milliner, who writes so seldom that
it is almost impossible to prove her signature, and whose daughter finds
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lerself unable to say whether a signature’shown her is the mother’s or
her own: much less probable is it that Frisbie would have forged her
name for the purpose of raising money for her benefit. That would be a
sort of disinterested recklessness, which Joy himself would scarcely in-
dulge in.

IIK.

We next come to the question,

Was the mortgage signed by Mrs. Livings? Though it would seem
to be a question of little importance, after she had thus recognized it as
hers, received the benefit of it, paid interest upon it, brought suit against
Joy and Frisbie for the balance due her upon an account in which she
was credited with the amount received from Miller, obtained judgment
and was still endeavoring to collect it with a prospect ot success.

But how stands the proof?

Mrs. Gould had alease given her by Mrs. Livings and had seen her
write. She thought the signatures to the mortgage and note genuine.

Then there was the extension paper of June 6, 1860, admitted to have

been signed by her. The court below had the right to look at all these

" papers and compare the signatures. It was not thought necessary on

the part of the plaintift in the court below to give further proof on that
point. The court had no difficulty in finding that she executed the note
and mortgage, as the decree shows.

‘What is the rebutting testimony.

Joy is their most prominent witnessg\\ Tewing his testimony in the
most charitable light possible, it is evident that not the least reliance is
to be placed either upon his memory or his judgment. IIe had signed
the mortgage as witness. Ile was Mrs. Livings’ particular friend and
adviser, and would not have been likely to have witnessed such a for-
midable looking document without being sure it was all right. Ile admits
that in May, 1860, lic was sworn, and proved its execution. There can
be no doubt but that he was also sworn for the same purpose before De-
Wolf, August 15, 1857. He does not now recollect it, neither does he
recollect that he signed his name as witness, but there is his signature
which he admits is genuine, and there is DeWolf’s certificate. Ie is
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not much acquainted with her handwriting, but thinks this signature
looks better than hers.

John Bond is their next witness. IHe was Joy & Frisbie’s book-
kecper all this time.  Is not sufliciently acquainted with her handwriting
to testify to her signature, but thinks she did not write so good a hand.

It is worthy of notice that this witness, Bond, on his first examina-
tion, on May 14th, 1862, swore that he never heard or knew anything of
the mortgage until the fall ot 1860. Ie also said, that the last of Octo-
ber, 1860, he made out her account in full, and there was a balance found
due her of over $3,000; and he would have us understand that Joy and
Trisbie were owing her that sumn irrespective of the mortgage. At his
further examination, on the 3d of June, 1862, this account, which he had
made out and presented to Mrs. Livings, was produced and shown to
him. 1Ie then attempted to break the fall, which he saw inevitable, by
stating that Mrs. Livings did not have her attention called to the credit
of $2,895, and that she had no opportunity of knowing thereof before
that time. Bond could not have been ignorant of the existence of the
note and mortgage until the fall of 1860, for there are his own entries as
book-keeper, showing the money received from Miller on the sale to him,
and the payments of interest. That same account rendered by him
shows that he had previously rendered Mrs. Livings an account, to wit:
on the 17th February, 1860, containing these same items relating to the
mortgage. This must be the same settlement referred to by Joy, when
he says: “There was a scttlement had in March, 1860, along about the
¢“Airst of March, 1860. She looked over her account with Mr. Bond, and
“found she liad paid up everything she owed. He congratulated her
“upon her good Inck; Mr. Bond did. I was there at the time, and saw
“them.” This statement of Joy’s is to be taken at the usual discount,
but it is safe to say that he was present when Bond and Mrs. Livings
looked over the account of February 17, 1860.

Jennie White, the daughter of Mrs. Livings, is the next witness.
She was seveuteen years old when she testified, or 12 years when the
note and mortgage were given. She is very positive in her opinion that
the signatures to the note and mortgage, are not in the hand writing of
her mother, because they are written finer and better than her mother
can write. DBut she cannot say in whose handwriting is the signature to
the lease: thinks part of it looks like her mothers’ and part of it like her
own, but don’t know whether slie wrote it or not. If she does not know
her own signature, she cannot be very high authority as to the signature
of her mother, made years ago.
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Calvin De Wolf is the next witness. Thinks she writes a coarser
aud heavier hand. But from the cross-examination, it seems she and
Joy called upon him, after the commencement of this suit, and she then
gave him specimens of her coarse and heavy style of writing, to prepare
him to testity for her, and his opinion is founded upon those specimens

v A alone@ut he thinks the signature to the lease resembles the signature
/ﬁ" /27 to the mortgage more than it does the writing which she exhibited to
him at the time reterred to.

B i = 7 Wil“illl) Cooper,‘ the (')nly remaining witness in. this point,thinks
7 the signatures are written in a better hand than she writes. But he has
Ak A A : : - ;
as much trouble with her signature to the extension paper as he has with
5 the mortgage. And it seems he had been prepared by Mrs. Livings, for
A

his examination, by a display of her modern ¢ coarse writing.”

v,

But the counsel for the plaintiffs in error, say that if the mortgage
is deemed valid, it is valid tor only the balance due from Mrs. Livings
to Joy & Frisbie, at the time it was sold to Miller. The authorities seem
to point the other way.

LReeves vs. Scully, Brothers Chy. Rep., p. 248.
Ml o e 2t Cotlanans & Ohandlers, Wis, Bep. /3T,

According to these decisions no defence can be interposed to the
mortgage, which cannot be interposed to the note. This would seem to
be a safe and reasonable rule. Securities of this kind are so common
and are so often negotiated, that it would seem that the interests of the
public wourld be best subserved, by holding that the collateral is to be
governed by the same rule as the principal indebteduess. ;

But however the law may be on that point, it cannot affect the
rights of the holder of the mortgage in question. The note and mort-
gage were given to Frisbie Ile assigned them before due, and re-
ceived nearly the full amount due on them. Mus Livings has no account
against Frisbie.

And then, she did not claim that the moneys received by Joy &
Frisbie forrents, &e., were to be applied in payment on the note or
mortgage. On the contrary, she acquiesced in the sale to Miller ; had



the benefit of the salé by having the amount received credited to her
on the books of Joy & TFrisbie, and finally brought suit and obtained
judgment for the balance due her according to their books. She cannoi
thus blow hotand cold at the same breath. If I'risbie, instead of selling
the mortgage to Miller, had chosen to call it his own, and had given her
credit on the books of Joy & Frisbie, for the amount thereof, and she
had thus acquiesced,land prosecuted the firm and obtained judgment
against them, and Frisbie were to proceed to collect the note or foreclose
the mortgage in his own name, she would have no right to bring in .
the old accounts with Joy & F'risbie, as payment or set off.

\ 1

There was no error in decreeing an immediate sale without fixing a
day for payment. The cases where this Court has held that the decree
should give a time for payment before sale, were cases where there was
no time for redemption given by law.

Link vs. Architectural Iron Works, 24 I1l., 551
Claycomb vs. Ceicly 27 1., 497.

It is a maxim of the law that when the reason for a rule ceases, the
rule itself is to be dispensed with.

FARWELL & SMITH.
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SUPREME COURT OF-ILLINOIS;

THIRD GRAND DIVISION.

APRIT, TERM, A. D. 1863.

MARIETT LIVINGS, O
ALMON FULLER axp
AUGUSTUS FRISBIE, J, Lrror to the Superior Court of Chicago.

8.
JOHN WILER.

POINTS FOR THE PLAINTIFFS IN ERROR.

L

The mortgage was not executed by Mrs. Livings. It was never ac-
knowledged by her, and the certificate of proof under which its admissi-
bility might be claimed, is overthrown by the testimony of Joy, the al-
leged subscribing witness. His testimony shows that the mortgage was
without consideration, and not signed by Mrs. Livings, or, if signed by her,
not known to be a mortgage, and that he did not himself know that it
was such instrament when the certificate of proof was made ; and, also,
that in his opinion the signature was not in her handwriting.

On the part of the complainant, Mrs..Gould alone; the.only witness
as she was, testified that in her opinion the signature to the note and
mortgage was genuine. She had been a tenant of Mrs. Livings for a
few months, and there had been difficulty between them, in this that
the witness had been sued for the rent. She claimed that she had seen
Mys. Livings sign her name to the lease and three receipts for rent en-
dorsed thereon, and thus formed the opinion so expressed.



On the other hand, there is the testimony of Joy, Bond, Mrs. Jennic
White, D’Wolf and William Cooper, to the effect that in their opinion
the signature was not genuine.

Mrs. White was a danghter of Mrs. Livings, more familiar with her
mother’s handwriting than perhaps any other person : and by her it was
shown that two of the signatures sworn by Mrs. Gould to be those of
Murs. Livings, were made by Mrs. White, herself.

The fact that Mrs. Livings was not called upon to acknowledge the
mortgage makes it more suspicious. It was not duly authenticated at
the time it is alleged to have been assigned to Miller. I[Ie, instead of
going to Murs. Livings with it, or requesting an officer to go and get her
acknowledgment, called with a notary upon Joy, and the notary then
added a certificate, the foundation of which is overthrown by Joy, as
above stated. The fact that the mortgage was unauthenticated, coupled
with the other fact that Miller held it until after its maturity, without
giving any notice to Mrs. Livings, and then sought, in the manner above
indicated, to prove its execution, impeaches his connection with it as
assiguee.

The eame may be said, too, of the manner in which he obtained the
extension paper of June 6, 1860. Evidently by the undisputed testi-
mony of both Mrs. F'ullagar and Mrs. White, he procured Mrs. Livings’
signature to this, on the pretense that it would release her, and ‘enable
him to collect the money of Joy & Trisbie, then in good credit; she at
the same time denying the exceution of the mortgage, to which, how-
ever, this extension paper did not refer.

The fact that in the account of Joy & Frisbie with Mrs. Livings,
credit was given on their books for moneys alleged to have been received
from Miller for this mortgage, and that this ran into the account render-
ed to Mrs. Livings, which, in a suit afterwards brought by her against
Joy & Trisbie, was a part of her claim against them, may deserve brief
attention. We maintain that if she did not execute the mortgage this
will not nake it binding ; the question being, after all, Did she execute
it? And this being offered as evidence in a manner tending to show
that she did. But the effect of this testimony is destroyed by two or
three considerations.

TFirst. There can be no pretense that the note and mortgage were
sold with the assent or knowledge of Mrs. Livings, nor that she knew
of any such entries in the account at the making of the same. The



evidence shows, on the contrary, that she did not have any such know-
ledge, and that when first informed of such entries she denied their cor-
rectoess, and disclaimed them.

Secondly. The suit was brought after the somewhat formidable
claim had been made against her by Miller, as the holder of the note and
wortgage, in view of which claim, however unjust, she may weil have
supposed it prudent and advisable to get money enough from Joy &
Trisbie to meet it, if she could do so, and thus be assured of not losing
by the claim : such it clearly appears was her reason for bringing the
suit, and that with the expectation created by Joy & Frisbie that the
judgment would be satisfied.

II.

The evidence of Joy is sufficient to show that if the name of Mrs.
Livings was signed to the note and mortgage, the same was obtained by
fraud, as asserted in her answer, for neither she nor Joy, who had the
chief charge of her business, knew that there was such mortgage until
after it matured.

II11.

Again, waiving for the moment the considerations already present-
ed, the decrec is erroneous, because, if the mortgage be deemed valid,
the moneys paid by Mrs. Livings to Joy & Frisbie before she had notice
of the assignment of the morigage, should have been deducted from the
amount of the mortgage. She did not have such notice until about
June 6, 1860, and at that time, as will appear from the accounts produced
by the complainant himself, they were indebted to herin at least $ 2\{‘{“‘?.
See pp.79-£7 of recerd ) Yot 28 @fﬁ»du,y- ) 2o i,

This principle is supported by 3

James v. Morey, 2 Cow., 246-1.

Cameron v. Irwin, 5 Hill, 275.

Llodgdon v. Naglee, 5 W. & S., 217.

Leed v. Marble, 10 Paige, 409.

N. Y. Zife and Trust Co. v. Smith, 2 Barb., Ch. 82.
2 Lead. Cas. in Ey., Part 2, p. 240, ed. of 1852,

The case in Walker’s (Uich.)! Ch. R., and that in 4 Chandler ( Wis.)
2., cited on the other side are not authoritative. They stand alone, op-
posed to numerous authorities; and would make the mortgage negotiable
like the note. But the mortgage was not negotiable.

Bawter vs. Roelofson, 8 Am. Law Leg. 477.
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The statute giving this privilege to the note does not extend it to the
mortgage.

The check introduced by the complainant, claimed to have been
given by Miller for the note and mortgage, and being for $2,895, in
amount, runs to Joy and Frisbie: but at its date the balance due from
Murs. Livings tothem was only $950.15 ;:'.md under the principle above an-
uounced the assignee would in a suit on the mortgage, be limited to this
amount. See 1s¢ Washd. on real prop., 528, where it is said * * ©the
assignee of a mortgage cannot,as a general proposition, enforce it for
more than was actually due from the mortgagor when it was assigned,”
citing 4 Ves. 118.

IV.

There was error likewise in decreeing an immediate sale, without
fixing a day for payment.

ARRINGTON & DENT,

Attorneys for Plaintiffs in Error.
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STATE OF ILLINOIS, COUNTY OF COOK, SS.

e

glﬂlﬂ, Lefate the Janatalle, the Judaes of the Hufrerial Gaurl of Ghicage, within
and. foi the founty of Gock and Htate of SFllinais, at a teqular Term of said Yuprerior Lourt

of Ghiddae, lequn and halden. at the Geurt ,«7&111\\%{21\%///‘1, of Ghicaqe, in said Gauntu.
a@%q an the flist _Alendau, leing the- @// LA =T S daulaf:
N _%441!444 PN S -in the yeat of aut Lord One Theusand Eight JHundted

and Hixty - YZZL 2T

Z—and of the Sndyeprendence of the filnited Htates of H-mevica
the Siahtu (///Z/Z = 2- / % %
Present, The Honorable /éf/ _Claef Justice of the
: % :Supm ior Court of Chicago.

é M —-«} Judges.

@ /?&/ Prosecuting. Attorney.

%@ %ﬁ A @ Z ZM/&W@#’ of Cook County.
Attest,M__ Oterk.
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