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RECORD.
Page 3.
Page 5.

Pages 8, 9.

Page 15.

Pages 15, 16.

Page 16.

Page 17T,

STATE OF ILLINOIS, SUPREME COURT,

Arri. TeErRM, a. . 1857.

Amasa S. Dean, App'lt, vs. Rosert BLackweLL, App'le.

Appeal from La Salle County Court.
ABSTRACT OF THE RECORD.

Avrrrrant filed his declaration in trespass, for shooting a colt, Febra-
ary 18th, 1856. Defendant filed the general issue March 4th, 1856.—
Trial by jury at September term, 1856, of La Salle County Counrt.

Lvidence.

On the trial below, the plaintiff’ introduced evidence to the jury, tend-
ing to prove that plaintiff”’s colt was in the habit of getting into the field
of the defendant ; tending to prove that the drove of colts in which the
plaintift’s colt was running had been driven out of the field ; and tend-
ing to prove, that a short time afterwards the defendant shot plaintiff’s
colt on the prairie,about forty rods from the field, and in La Salle County,

A witness named Ayres swore, that on one occasion defendant sent
him to the house to get a gun; that he got it, and that the defendant
went out on the prairie, where there was a drove of colts, among which
was plaintiff ’s colt, and discharged the gun at them ; that it was loaded
with shot and powder, and that on the next day, or a day or two after-
wards, the defendant came to the house and said to witness that there
was a colt down by the corner of the fence, badly crippled. IIe also sta-
ted that, at this time he was sick, boarding with and working part of the
time for defendant, and frequently went to the neighbors’ and sometimes
staye. all night ; and that heso boarded and worked with him before and
after this time about a fortnight, and that it was during this fortnight
that the gun was discharged.

To one of the witnesses introduced on the part of the plaintiff, the de-
fendant, by his attorney, propounded the following question: * Was not
the colt of the plaintiff, which was killed, in the habit of breaking into
other-fields in the neighborhood of the plaintift’s field .

To this question and to the witness answering it, the plaintiff, by his
attorney, objected. The counsel for the defendant stated, that the object
of offering the testimony, was to show that some other person than the
defendant killed the colt. It was stated by the court, that if the defend-
ant had other and further testimony to offer, to show that some other per.
son killed the colt, that the evidence offered would be proper. Defend-
anJs counsel said, that he had no further evidence to offer on that sub-
ject. The court sustained the objection, and the witness was not permit-
ted to answer it ; and to the opinion of the court, excluding the evidence,
the defendant then and there excepted.

Plaintiffs Instructions.

The court instructed the jury, on behalf of the plaintiff, as follows :

9nd. * If the jury believe, frowm the evidence, that the defendant shot
the colt of the plaintiff, either wilfully and maliciously, or through gross
negligence, then in assessing the plaintitt s damages, the jury are not con-
fined to the actual value of the colt at the time of such injury, but the
jury are at liberty to assess, in addition thereto, such punatory, vindic-
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[RKCOKD. tive, or exemplary damages, as the jury may deem right and proper un-

Fage 1T der all the facts and circumstances of the case, in evidence.

e 8d. “If the jury believo that the defendant recklessly and maliciously
shot the plaintift’s colt, then the jury are at liberty to find the plaintiff
such a verdiet as shall compensate the plaintiff for the damages which the

X evidence shows the plaintiff has sustained.”

To the giving of said instructions, and each of them, the defendant, by
his counsel, objected, which objection was overruled by the court, and
the defendant, by his counsel, then and there excepted to the opinion of
the court in overruling said objection, and giving said instructions.

Defendants Instructions.

rages15,18.  The defendant requested the court to instruct the jury as follows:

1st. ¢« Will the court instruct the jury, that if they believe, from the
evidence, that the witnoss Ayres has knowingly sworn to an untrath
material to the issue, then his o¥idence isnot to bo relied upon in relation
to all other matters sworn to by him.”

Page 1. The court refused to give the instruction asked for by defendant in the
terms asked, but qualified it so as to read as follows :

1st. ““ Will the court instruct the jury, that if they believe, from the
evidence, that the witness Ayres has knowingly sworn to an untrnth
material to the issue herein, all other matters sworn to by him may be
disregarded by the jury.”

To the refusal of the court to instruct the jury as requested, and to the
qualifying of the instruction of the decfendant, the defendant then and
there objected. The objection was overruled, and defendant excepted.

The jury rendered a verdict for the plaintiff, and defendant moved for
a new trial, which motion was overruled by the court, and defendant ex-
cepted. Judgment for plaintiff.

: ' Lrrors Assigned.
1st. The court erred in refusing to allow the plaintiff’s witness to an- /ét )

swer the question, “ was not the colt of the plaintitfy which was ,in the
habit of breaking into other fields in the neighborhiood of the plaintiff’s
field,” and in sustaining the plaintiff’s objection to said question.

2nd. In giving plaintiff’s instructions.

3d. Inrefusing defendant’s instructions.

4th. In refusing to give defendant’s 2nd instruction in the torms asked.

5th. In qualifying defendant’s 2nd instruction.

6th. In overruling the motion for a new trial.

E.S. LELAND & D. P. JONES,
Attornsys for Appellant.
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