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Pago of
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ABSTRACT OF THE RECORD.

1. PRZECIPE IN ASSUMPSIT, to August Special Term, 1860, $8000.
Filed 30th July, 1860.

* 1-2.. OrRIGINAL DECLARATION, in assumpsit, filed 80th July, 1860.
One Count on Promissory Note, and Common Counts against Francis
Gilmore, jr., William McCullough, Cyrus Jones, and Nelson Jones, ete.
The word Francis is crossed out and the word James is interlined,
and upon the margin of the Record is written the following :
« Amended by leave of Court, by striking out the word Francis be-
fore Gilmore, and inserting James in place thereof. Sept. 4, 1860.”
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3. SecoND CoUNT oF DECLARATION.— Entitled Of Parties :

Complains of James Gilmore, jr., and others, defendants, upon
promissory note set out below, and indorsements thereof, etc.

On the margin of this Count are written the words, ¢ Tiled Septem-
ber 5th, 1860. Enoch P. Sloan, Clerk, by I. Newton, Deputy.”

5. Coyxon Counrs.
6. Cory or Nork sued on, to wit:

“I’}:om.;\, January 12, 1860.
«$5000. Ninety days after date, we, or cither of us, promise
to pay to the order of W. L. Ewing five thousand dollars, for value
received, payable at the Banking House of L. Howell & Co., Peoria,
with interest from date, at the rate of ten per centum per annum until
paid. : :
. “JAMES GILMORE, Jux.,
“ WM. McCULLOUGH,
“CYRUS JONES,

‘“ NELSON JONES.”
Indorsed : ) .

“Pay to L. Howell & Co., or order.
“WAL L. EWING.”
“Pay E. F. Nowland, without recourse on us.
“L. HOWELL & CO.”

7. Account for money had and received.

7-8. Summons issued 30th July to Sheriff McLean county, com-
wanding him to summon said defendant to « appear before our Circuit
Court, on the first duy of the term thereof to be held at Peoria, with-
in and for the said County of Peoria, on the 3d Monday of August
next, then and there in our said Court to answer,” ete.

Returned indorsed :

“Ixecuted this writ by reading it to the within-named Wm. Me-
Cullough, July 31st, 1860.” And:  Executed this writ by reading it
to the within-named Jumes Gilmore, jr ,and Nelson Jones. The with-
in-named Cyrus Jones not found in my county. August Ist, 1860.”

8-9. Summons to McLean county, dated 2d August, 1860, for
Cyrus Jones (impleaded with other defendants).

Returned indorsed :

“Execated this writ by readingit to the within-named Cyrus Jones.
August 6th, 184.0.”
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10-11. Plea general issue and notice of set-off filed by defendants
22d August, 1860. Set-off $10,000, for failure of said Ewing, payee
of said note, to furnish money in season to buy hogs with, according
to his contract, and for work, labor, and services, ete.

12-14. Special pleas, No. 1 and 2, of usury.
15. An order of Court for the holding of a special August Term.

22d August, 1860. DMotion by defendant to quash summons issued
30th July, 1860, and the return of the Sheriff thercon. Motion over-
ruled. Excepted to by defendant.

16. Motion same day by defendant to quash summons issued 2d
August, and the return thercon. Motion overruled. Iixception by
defendant.

25th August.— Motion by plaintiff to strike Special Pleas, Nos.
1 and 2, from files, for reasons: —

1st. Because the defendant has pleaded the general issue,and given
notice of special matter under the same.

2d. Beeause the defendant is not permitted iu practice to file special
pleas, and to plead the general issue and give notice of speciul matter

under the same.

Motion sustained. Leave to defendant to clect whether to defend
under the general issue with notice, or under special pleas filed.

Defendant failed to elect, and pleas ordered to be stricken {rom
files.

Exception taken by defendant.

17. SerreEMBER 4rH, 1860.— Jury waived, and trial by Court.
Judgment rendered for the plaintiff for §5,322.21 and costs, ete.

Motion by plaintiff to set aside judgment “{or reasons stated, and
for leave to amend his declaration.” 4 :

Motion allowed, and cause continued, with leave to plaintiff to amend
his declaration.

18, 30rm NovEMBER, 1860.— Motion by defendant to strike
plaintiff’s amended declaration from the files, for reasons filed.

Motion overruled. Exception taken by defendant.

18-19. Jﬁry waived, and trial by Court. Judgment rc.ndered for

'plaintiff for $5450, and costs, etc.

19, 27t DEcEMBER, 1860.—Motion by defendants for new trial.
Overruled.

20, 5TH JANUARY, 1861.—Appeal to Supreme Court prayed by -

.
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defendant James Gilmore. Allowed on giving bond in the penal sum
of $10,000, ete.

21, BiLn or ExcEprIoNS, filed 28th August, 1860, recites that—
22d August, 1£6), motion by defendant to <juash summons issued
30th July, 1860, for reasons:
L. The same is not returnable in terms to the special term, and no
term is appointed by law to be holden on the return day thereof.
Motion overruled, and exception taken by defendant.

22, Same day, motion by defendant to quash the return made to
the summons issued 30th July, for reasons :

Ist. The time of the alleged service is not sufficiently shown.
2d. There is.no return as to defendants Gilmore and Cyrus Jones.

Motion overruled, and exceptions taken by defendant.

23. Same day, motion by defendants to quash summons issued 2d
Aungust, for that it was issued while a prior writ, issued on the 30th
July last, and directed to the same Sheriff, was in full force, ete.

Motion overruled, and exception taken by defendant.

Signature and seal of Judge.

94, Biru or Excerrions, by defendant, filed 28th August, 1860,
recites : ‘

Motion to strike Special Pleas, Nos. 1 and 2, from file (set out at
large above).

Motion sustained, ete., and exception by defendant.

Signature and scal of Judge.

25, BiLL or ExceprioNs, by defendant, filed 27th December,
186U, recites :

26. Motion by defendant, filed 30th November, 1860, to strike
plaintiff’s amended declaration from files, for reasons:

Ist. The said plaintiff amended his said declaration in violation of
Rule 19 of this Court, to wit :

“19. When leave is granted to amend any declaration, bill, answer,
or other pleadings in a cause, the amendment-shall be made on a sep-
arate piece of paper, and designated as an amendment, and attached to
or filed with the pleadings go amended; but the pleadings in no case
to be amended by interlining, erasing, or otherwise altering the

- same,” ete.
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97. 2. On the 4th of September, the plaintiff having so amended,
the cause was continued until the next term.

3. On the 5th of September the said plaintiff, without leave of the
Court, filed an additional amendment to his said declaration, by insert-
ing an additional count therein, which said count is marked ¢ filed Sep-
tember 5th, 1860,” etc., upon the margin thereof, but the same was
not designated as an nmendment

Motion overruled on ground that the rule aforesaid is no longer a
rule of the Court. Excepted to by defendant.

98, BinL or ExceprioNs of the defendant filed 27th December,
1860, recites that, 6th December, 1860, a jury being waived and trial
had'by the Court, the promissory note below set out was offered in
evidence by the plaintiff.

29, Peoria Jany 12 1860

“$5000 Ninety days after date we or either of us promise to pay
to the order of W. L. Ewing Five Thousand dollars for value received
payable at the Banking House of L. Howell & Co. Peoria with inter-

est from date at the rate of ten per centum per annum until paid.
’ JAMES GILMORE Jr.
W. McCULLOUGH
CYRUS JONES
NELSON JONES”

Indorsed:

¢ Pay to L. Howell & Co. or order
. W. L. EWING.”

6 Pay I. T. Nowland without recourse on us .
X L. HOWELL & CO.”

To the introduction of which the defendant made the following ob-
jections :

1. Variance between said note and declaration.

2. No count in declaration under which'said note is admissible in
evidence.

Objections overruled, and exception taken by defendant.

«The Court found for the plaintiff, and assessed his damages at
(85,450.) five thousand four hundred and fifty dollars.”

30, Same day, motion to set aside judgment and for new trial, by
defendant, because :

1. Evidence variant from pleadings.

2. Finding contrary to evidence.

Overruled, and exception taken by defendant.

Signature and seal of Judge.



[6]

31, 5t JANUARY, 1861.— Appeal bond to Snpreme Court filed
by James Gilmore, jr., as principal, and William Stretch and Benja-
min Stretch, as sureties, in the penal sum of $10,600.

32, Certificate, signature, and seal of Clerk.
33, Certificate by Clerk that Rule 19 has not been set aside, ete.

34, ASSIGNMENT OF ERRORS, TO WIT:

1. The mutilation of the declaration by erasure and interlineation,
and the insertion of an additional count therein after the filing thereof,
were contrary to the rules of said Circuit Court. Yet the subsequent
motion to strike said declaration from the files was overruled.

2. The summons issued on the 30th day of July, 1860, and the re-
turn made thereto, are manifestly uncertain, irregular, and illegal.
Yet the Court below refused to quash the same.

3. The summons issued on the 2d day of August, 1860, and the re-
turn thereto, are wholly insufficient. Yet the motion to quash the
said summons was denied.

4. The notice of special matter of defense, contained matters alto-
gether different from those set up in the special pleas filed. Yet the
said Circuit Court required the defendant below to elect betsween his
said notice and said pleas, and in default thereof, struck said pleas
from the files. ‘

5. The Court below had no authority of law to set aside the first judg-
ment taken in said cause by the plintiffin that Court, and give him leave
to amend, without giving the defendant there judgment and execution
for his costs. Yet such leave was given without such judgment for
costs.

6. There was a fatal variance between the instrument given in evi-

dence and that described in the declaration. Yet said Circuit Court
received said instrument in evidence.

7. The Court found the issue joined for the plaintiff below, whereas
by the evidence that finding should have been for the defendant there.

8. Said Circuit Court overruled the motion for a new trial, and gave
Jjudgment for the plaintiff below, whereas, by the law of the land, that
motion ought to have been sustained. > 1l

9. Said Record and proceedings are otherwise manifestly uncertain,
informal, insufficient, contradictory, absurd, illegal, and void.

BONNEY & ROUSE, Of Counsel Jor Appellant.




In ToE SurREME COURT
STATE OF ILLINOIS, ss. OrrAwA TERM, A.D. 1861:

JAMES GILMORE, Jux.,
Impleaded with
WILLIAM McCULLOUGH,

CYRUS JONES axp Appeal from Peoria.
NELSON JONES,
v.
EDWARD F. NOWLAND, ’

BRIEF OF CHARLES C. BONNEY AND JOHN D. ROUSE,
_ FOR THE APPELLANT.

I.—STATEMENT OF THE CASE.

This was an action of assumpsit by Edward F. Nowland, the appellee,
against James Gilmore, Jun., William McCullough, Cyrus Jones, and
Nelson Jones, on a promissory note, payable to W. L: Ewing, and
indorsed to the appellee. The declaration, originally, contained one
special count, and the common money counts.

Summons, July 80th, 1860, to McLean county, returnable on the
first day of the next term, the third Monday of August thereafter,—
a special term. Another summons, issued August 2d, 1860, to the
same sheriff. i

The defendants below moved to quash -the summons issued July,

30th and the return thereto, and to quash the summons issued August
2d, 1860, but these motions were overruled.

The said defendants then filed a plea of the general issue, and no-
tice of set-off in the sum of $10,000, damages arising from breach of
contract by W. L. Ewing, and showing that the note was not.assigned
before maturity. Also, two special pleas, alleging usury as a defense
to the interest claimed, which, although containing matter altogether
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different, were stricken from the files because the said defendants re-
fused to elect between the same and their notice of set-off, said de-
fendants excepting thereto.

The original declaration was against Francis Gilmore, jr., and the
said McCullough, Jones, and Jones, and a trial was had by the Court
upon the issues joined thereon, atb the August speeial term thereof,
September 4th, 1860, and a judgment rendered for the appellee for
$5,322.21, which judgment was, upon motion of the plaintiff below, -
set aside, and the case continued, With leave to amend the declaration,
which was upon the same day amended by striking out the word
Francis before Gilmore in the first count and interlining the word y
James. On the 5th of September, 1860, the plaintiff inserted in the \
declaration after the special count, another special count.

| At the November term of said Court the defendants below moved

; the Court to strike said declaration from the files, because amended
in violation of a rule of Court prohibiting amendments of pleadings by
erasures or interlineations, or in any manner except upon a separate
piece of paper, and designating the same as such; and because the
plaintiff, having amended upon the 4th of September, had not leave
to amend further upon the 5th of September; which motion was
overruled,

At the said November term a trial was again had by the Court, and
a judgmént rendered against the defendants for $5,450. and costs.
Their motion for a new trial was overruled, and the defendant James
Gilmore, jr., appealed the case to the Supreme Court.

II.— Or THE ERRORS ASSIGNED.

1. The mutilation of the declaration by erasure and interlinea-
tion and the insertion of an additional count therein, after the filing
thereof, were contrary to the rules of said Circuit Court; yet the sub-
sequent motion to strike said declaration from the files was overruled.

(A.) Tre Ruzk or THE Crourr COURT.—

(1) Rule “19. When leave is granted to amend any declaration, f
bill, answer, or other pleadings in a cause, the amendment shall be
made on a separate piece of paper, and designated as an amendment,
and attached to or filed with the pleadings so amended; but the

pleadings in no case to be amended by interlining, erasing, or ofher-
wise altering the same.”

(@) Appellant shows by the certificate of the Clerk of said Court,
appended to the Record, that the foregoing rule has not been set aside,
vacated, annulled, or superseded.
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(B.) Tee Errecr oF THE RULE.— .
. (1) The Circuit Court is bound by its rules of practice, and can
exercise no discretion in the application of them.

Ouwens v. Ranstead, 22 I11. Rep. 161.

(2.) Itis error to overrule a motion to strike pleadings from the
files, when they are amended by erasures and interlineations therein.,

Supervisors Fulton Co. v. Miss. & Wabash R.R. Co., 21 1l1. Rep., 338.

2. The summons issued on the 30th day of July, 1860, and the
return made thereto, are manifestly uncertain,irregular, and illegal,
yet the Court below refused to quash the same.

8. The summons issued on the 2d day of August, 1860, and the
return made, are wholly illegal and insufficient, yet the motions to
quash the same were denied.

(A.) Or THE SUMMONS.—

(1.) The summons issued on the 30th day of July, 1860, was not
returnable, in terms, to the August special term of the Court below,
and no term was appointed by law to be holden on the return day
thereof. ]

(2.) The summons issued on the 2d day of August, 1860, was is-
sued while a prior writ, issued on the 30th of July, and directed to
the same Sheriff, was in full force, ete.

(B.) Or THE RETURNS T0 THE SUMMONS.—

(1.) The summons issued the 80th day of July, 1860, was returned
with the following indorsements: ‘Executed this writ by reading it to
the within-named William McCullough, July 81st, 1860”” (signature
of Sheriff); ¢«Executed this writ by reading it to the within-named
James Gilmore, jr., and Nelson Jones. * The within named Cyrus Jones
not found in my county, August 1st, 1860” (signature of Sheriff).
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The indorsements are uncertain aqd insufficient. They do not show
whether the date refers to the time of the service or of the return.
Obviously, the latter date refers to the non est inventus of Cyrus

ones.
J Baneroft v. Speers, 24 Illinagis, 227.
Ogle v. Coffee, 1 Scammon, 239.

Ball ¢t al. v. Shattuck:, 16 Illinois, 299.

(2.) The summons issued August 2d, 1860, was returned indorsed
as fol?ows: « Bxecuted this writ by reading it to the within-named
Cyrus Jones, August 6th, 1 84.0,” ete., being wholly insufficient.

See cases cited in (1) above.

v

4. The notice of special matter of defense, contained matters al-
together different from those set up in the special pleas filed. Yet
the said Circuit Court required the defendants below to elect between
their said notice and said pleas; and in default thereof, struck said
pleas from the files.

SPECIAL PrLEAS AND NoOTICE OF SET—OFF.

(1) Defendant may plead one defense, and give notice of any other.

The case of Benjamin v. Me Connell et al., 4. Gil.,, 548, isnot an authority contra.
The Court only say: “It may, perhaps, not be improper to remark

herc‘ that the statute does not give to a defendant the right to plead
specially, and also give notice of the gpecinl matter relied onas a defense
under the gencral jssue ; and when this is done the proper practice would

be for the Court, on motion, to direct him to eleet how he will proceed.”

The point did not arise in tha case.

-

(2.) The contrary rule would re%uire the defendant to elect, not

o mich of two statements of ich of two distinct
defenses he will rely on, nts of-one defense, but which of two
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.5. Tlie Court below had no authority of law to set aside the
Jirst judgment taken in said cause by the plaintiff in that Court,
and give him leave to amend, without giving the defendant there

Judgment and execution for his costs. ~Yet such leave was given
without such judgment for costs.

So cxpressl.\; decided by this Court in the case of Brown etal. v. Smith, 24 Tl1. 196.
See, also, Z'omilson v. Blacksmith, 7 T.R, 132.

(6.) There was a fatal variance between the instrument given in
evidence qnd that described in the declaration. Yet said Circuit
Court received said instrument in evidence.

(A.) OF VARIANCE — GENERALLY.—

(1.) A variance between the description of the note declared on
and the one produced in evidence is fatal. ;

Connolly v. Cotile, Breese 280.
Spangler v. Pugh, 21 Il1. Rep. 85.

(2.) Matters of substance may be substantially proved, but matters
of essential description, such as names, sums, magnitudes, dates, dura-
tions, and terms, must be precisely proved.

Spangler v. Pugh, 21 Illinois 85.
2 Greenleaf’s Ev., sec. 12.

(3.) In declaring the style of the maker of a note Johua is a ma-
terial variance from Joshug.,

a Boren v. State Bank, 3 Eng. 500.
See, also, U.S. v. Keen, 1 McLean, 429.

(B.) Or THE VARIANCE IN 7HE CASE AT BAR.—

The declaration sets out a copy of the note sued on, signed Wm.
McCullough, and describes the note as having been executed by
William McCullough, one of the defendants below, by the name and
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style of Wm. McCullough, but .tl_le note offered in evidence is signed
. McCullough, being a matérial variance, to wit: in a matter of
essential description, and comes under the rule in Spangler v. Pugh,
and Boren v. State Bank, cited above, and should, therefore, have
been excluded, not being the note described in the declaration.

7. The finding of the issue joined for the plaintiff below, when
by the evidence that finding should have been for the defendants
there.

8. Overruling the motion for a new trial, and giving judgment
for the plaintiff below, when the motion ought to have been sustained.

9. Said record and proceedings are otherwise manifestly uncer-
tain, informal, insufficient, contradictory, absurd, illegal, and void.

The errors committed in this case by the Court below are so appa-
rent, that their recapitulation is unnecessary.
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JAMES GILMORE, Jr., )
Impleaded with *
WILLIAM McCULLOUGH,
CYRUS JONES anp > Appeal from Peoria.
NELSON JONES :
.
EDWARD F. NOWLAND, |

Page of
Record.

ABSTRACT OF THE RECORD.

1. PRZECIPE IN ASSUMPSIT, to August Special Term, 1860, $8000.
Tiled 80th July, 1860.
1-2. ORIGINAL DECLARATION, in assumpsit, filed 30th July, 1860.

One Count on Promissory Note, and Common Counts against Francis
Gilmore, jr., William McCullough, Cyrus Jones, and Nelson Jones, etc.

The word Francis is crossed out and the word James is interlined,

.and upon the margin of the Record is written the following :

“ Amended by leave of Court, by striking out the word Francis be-
fore Gilmore, and inserting Jamesin place thereof. Sept. 4, 1860.”
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3. Seconp CounT oF DECLARATION.— Lintitled Of Parties:
Complains of James Gilmore, jr., and others, defendants, upon
promissory note set out below, and indorsements thereof, ete.
On the margin of this Count are written the words, “ Filed Septem-
ber 5th, 1860. Enoch P. Sloan, Clerk, by I. Newton, Deputy.”
5. CoxoN CoUNTS. '
6. Cory or NorE sued on, to wit =
“Peor1a, January 12, 1860.
«$5000. Ninety days after date, we, or either of us, promise
to pay to the order of W. L. Ewing five thousand dollars, for value
received, payable at the Banking House of L. Howell & Co., Peoria,
with interest from date, at the rate of ten per centum per annum until
paid.
“ JAMES GILMORE, Jux.,
“WM. McCULLOUGH,
“CYRUS JONES,
“NELSON JONES.”
Indorsed :

" Pay to L. Howell & Co., or order.
“WAM. L. EWING.”
“Pay B. I. Nowland, without recourse on us.
“L. HOWELL & CO.”

7. Account for money had and received.

7-8. Summons issued 30th July to Sheriff McLean county, com-
manding him to summon said defendant to “ appear before our Circuit
Court, on the first day of the term thereof to be held at Peoria, with-
in and for the said County of Peoria, on the 8d Monday of August
next, then and there in our said Court to answer,” ete.

Returned indorsed :

“Executed this writ by reading it to the within-named Wm. Me-
Cullough, July 31st, 1860.” And: « Exccuted this writ by reading it
to the within-named James Gilmore, jr., and Nelson Jones. The with-
in-named Cyrus Jones not found in my county. August 1st, 1860.”

§ 8-9. Summons to MecLean county, dated 2d August, 1860, for
COyrus Jones (impleaded with other defendants).
Returned indorsed :
“Executed this writ by

reading it to the within-named Cyrus Jones.
August 6th, 184.0.”
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10-11. Plea general issue and notice of set-off filed by defendants
22d August, 1860. Set-off $10,000, for failure of said Ewing, payee -
of said note, to furnish money in season to buy hogs with, according

to his contract, and for work, labor, and services, ete.
8
12-14. Special pleas, No. 1 and 2, of usury.
15. An order of Court for the holding of a special August Term.

22d August, 1860. Motion by defendant to quash summons issued
30th July, 1860, and the return of the Sheriff thereon. Motion over-
ruled. Ixcepted to by defendant.

16. Motion same day by defendant to quash summons issued 2d
August, and the return tlkcreon. Motion overruled. xception by
defendant. .

25th August.— Motion by plaintiff to strike Special Pleas, Nos.
1 and 2, from. files, for reasons: —

1st. Because the defendant has pleaded the general issue,and given
notice of special matter under the same.

2d. Because the defendant is not permitted in practice to file special
pleas, and to plead the general issue and give notice of special matter
under the same.

Motion sustained. Leave to defendant to clect whether to defend
under the general issue with notice, or under special pleas filed.

Defendant failed to elect, and pleas ordered to be stricken from
files.

Exception taken by defendant.

17. SerPTEMBER 47H, 1860.— Jury waived, and trial by Court.
Judgment rendered for the plaintiff for $5,322.21 and costs, ete.

Motion by plaintiff to set aside judgment “for reasons stated, and
for leave to amend his declaration.”

Motion allowed, and cause continued, with leave to plaintiff to amend
his declaration.

18, 80rm NovemBER, 1860.— Motion by defendant to strike
plaintiff’s amended declaration from the files, for reasons filed.

Motion overruled. Exception taken by defendant.

18-19, Jury waived, and trial by Court. Jﬁdgmcnt rendered for
plaintiff for $5450, and costs, ete.

19, 27t DECEMBER, 1860.—Motion by defendants for new trial.
Overruled.

90, 5T JANUARY, 1861.—Appeal to Supreme Court prayed by
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defendant James Gilmore. Allowed on giving bond in the penal sum
, of $10,000, ete.

9], Brx or Exoeprrons, filed 28th August, 1860, recites that—

22d August, 1860, motion by defendant to quash summons issued
30th July, 1860, for reasons: g

1. The same is not returnable in terms to the special term, and no
term is appointed by law to be holden on the return day thereof.

Motion overruled, and exception tal‘:en by defendant.

99, Same day, motion by defendant to quash the return made to
the summons issued 30th July, for reasons :

Ist. The time of the alleged service is npt sufficiently shown.

2d. There is no return as to defendants Gilmore and Cyrus Jones.

Motion overruled, and exceptions taken by defendant.

" 93, Same day, motion by defendants to quash summons issued 2d
August, for that it was issued while a prior writ, issued on the 80th
July last, and divected to the same Sheriff, was in full force, ete.
Motion overruled, and exception taken by defendant.
Signature and seal of Judge.

24, BiLy or EXcEPTIONS, by defendant, filed 28th August, 1860,
recites :

Motion to strike Special Pleas, Nos. 1 and 2, from file (set out at
large above). .

Motion sustained, etc., and exception by defendant.
Signature and seal of Judge.

95, Bin or Excerrrons, by defendant, filed 27th December,
1860, recites

26, Motion by defendant, filed 30th November, 1860, to strike
plaintiff’s amended declaration from files, for reasons:

1st. The said plaintiff amended his said declaration in violation of
Raule 19 of this Court, to wit ;

““19. When leave is granted to amend any declaration, bill, answer,
or other pleadings in a cause, the amendment shall be made on a sep-
arate piece of paper, and designated as an amendment, and attached to
or filed with the pleadings so amended ; but the pleadings in no case

to be amended by interlining, erasing, or otherwise altering the
same,” ete.
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27. 2. On the 4th of September, the plaintiff having so amended,
the cause was continued until the next term.

3. On the Hth of September the said plaintiff, without leave of the
Court, filed an additional amendment to his said declaration, by insert-
ing an additional count therein, which said count is marked ¢ filed Sep-
tember 5th, 1860,” etc., upon the margin thereof, but the same was
not designated as an amendment,

Motion overruled on ground that the rule aforesaid is no longer a
rule of the Court. Excepted to by defendant.

28. Birz or EXcEPTIONS of the defendant filed 27th December,
1860, recites that, 6th December, 1860, a jury being waived and trial
had by the Court, the promissory note below set out was offered in
evidence by the plaintiff,

29, . 5 Proria Jany 12 1860

“85000 Ninety days after date we or either of us promise to pay
to the order of W. L. Ewing Five Thousand dollars for value received
payable at the Banking House of L. Howell & Co. Peoria with inter-
est from date at the rate of ten per centum per annum until paid.

JAMES GILMORE Jr.

W. AcCULLOUGH

CYRUS JONES

NELSON JONES”
Indorsed: :

¢ Pay to L. Howell & Co. or order
W. L. EWING.”
“Pay E. F. Nowland without recourse on us
L. HOWELL & CO.”

To the introduction of which the defendant made the following ob-
Jjections :

1. Variance between said note and declaration.

2. No count in declaration under which said note is admissible in
evidence.

Objections overruled, and exception taken by defendant.

“The Court found for the plintiff, and assessed his damages at
($5,450.) five thousand four hundred and fifty dollars.”

30, Same day, motion to set aside judgment and for new trial, by
defendant, because::

1. Evidence variant from pleadings.

2. Finding contrary to evidence.

Overruled, and exception taken by defendant.

Signature and seal of Judge.
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8], 5TE JANUARY, 1861.— Appeal hond to Snpreme Court filed
by James Gilmore, jr., as principal, and William Stretch and Benja-
min Stretch, as sureties, in the penal sum of $10,000.

39, Certificate, signature, and seal of Clerk.

83, Certificate by Clerk that Rule 19 has not been set aside, ete.
34, ASSIGNMTNT OF ERRORS, TO WIT: V

1. The mutilation of the declaration by erasure and interlineation,
and the insertion of an additional count therein after the filing thereof,
were contrary to the rules of said Circuit Court. Yet the subsequent
motion to strike said declaration from the files was overruled.

2. The summons issued on the 30th day of July, 1860, and the re-
turn made thereto, are manifestly uncertain, irregular, and illegal.
Yet the Court below refused to quash the same.

8. The summons issued on the 2d day of August, 1860, and the re-
turn thereto, are wholly insufficient. Yet the motion to quash the
said summons was denied.

4. The notice of special matter of defense, contained matters alto-
gether’ different from those set up in the special pleas filed. Yet the
said Circuit Court required the defendant below to elect between his
said notice and said pleas, and in default thereof, strack said pleas
from the files. . ;

" 5. The Court below had no authority of law to set aside the first judg-
ment taken in said cause by the plaintiff in that Court,and give him leave
to amend, without giving the defendant there judgment and execution
for his costs. Yet such leave was given without such judgment for
costs. i

6. There was a fatal variance hetween the instrument given in evi-

dence and that described in the declaration. Yet said Circuit Court
received said instrument in evidence.

7. The Court found the issue joined for the plaintiff below, whereas
by the evidence that finding should have been for the defendant there.

8. Said Circnit Court overruled the motion for a new trial, and gave

Jjudgment for the plaintiff below, whereas, by the law of the land, that
motion ought to have been sustained.

: 9. Said Record and proceedings are otherwise manifestly uncertain,
informal, insufficient, contradictory, absurd, illegal, and void.

BONNEY & ROUSE, Of Counsel for Appellant.
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STATE OF ILLINOIS, ss. o i (oLE
£ Ps aly .. . .

JAMES GILMORE, Jux.,
Impleaded with
WILLIAM McCULLOUGI,
CYRUS JONES axp Appeal from Peoria.
NELSON JONES,

.
EDWARD F. NOWLAND,

BRIEF OF CHARLES C. BONNEY AND JOHN D. ROTSE,
FOR THE APPELLANT.

, L—STATEMENT OF THE CASE.

This was an action of assumpsit by Edward F. Nowland, the appellee,
against James Gilmore, Jun., William McCullough, Cyrus Jones, and
Nelson Jones, on a promissory note, payable to W. L. Ewing, and
indorsed to the appellee. The declaration, originally, contained one
special count, and the common money counts.

Summons, July 30th, 1860, to McLean county, returnable on the
first day of the next term, the third Monday of August thereafter,—
a“special term. Another summons, issued August 2d, 1860, to the
same sheriff.

The defendants below moved to quash the summons issued July
30th and the return thereto, and to quash the summons issued Angust
2d, 1860, but these motions were overruled.

The said defendants then filed a plea of the general issue, and no-
tice of set-off in the sum of $10,000, damages arising from breach of
contract by W. L. Ewing, and showing that the note was not assigned
before maturity. Also, two special pleas, alleging usury as a defense
to the interest claimed, which, although containing matter altogether
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different, were stricken from the files bccu.usc the said defendants re-
fused to elect between the same and their notice of set-off, said de-
fendants excepting thereto.

The original declaration was against Francis Gilmore, jr., and® the
said McCullough, Jones, and Jones, and a trial was had by the Court
upon the issues joined thereon, at the August special term thercof,
September 4th, 1860, and a judgment rendered for the appellee for
$5,322.21, which judgment was, upon motion of the plaintiff below,
sct aside, and the case continued, with leave to amend the declaration,
which was upon the same day amended by striking out the word
Trancis before Gilmore in the first count and interlining the word
James. On the 5th of September, 1860, the plaintiff inserted in the
declaration after the special count, another-special count.

At the November term of said Court the defendants below moved
the Court to strike said declaration from the files, because amended
in violation of a rule of Court prohibiting amendments of pleadings by
erasures or interlineations, or in any manner except upon a separate
piece of paper, and designating the same as such; and because the
plaintiff, having amended upon the 4th of September, had not leave
to amend further upon the 5th of September; which motion was
overruled.

At the said November term a trial was again had by the Court, and
a judgment rendered against the defendants for $5,450. and costs.
Their motion for a new trial was overruled, and the defendant James
Gilmore, jr., appealed the case to the Supreme Court.

II.— OF THE ERRORS ASSIGNED-

1. The mutilation of the declaration by erasure and interlinea-
tion and the insertion of an additional count therein, after the filing
thereof, were contrary to the rules of said Circuit Court; yet the sub-
sequent motion to strike said declaration fromthe files was overruled.

(A.) Tae RusE oF THE Circurr CoURT.— {

y (1.) Rule “19. When leave is granted to amend any declaration,
bill, answer; or other pleadings in a cause, the amendment shall be
made on a separate piece of paper, and designated as an amendment,

~and attached to or filed with the pleadings so amended; but the

pleadings in no case to be amended by interlining, erasing, or other-
wise altering the same.”

(2.) Appellant shows by the certificate: of the Clerk of said Court,
appended to the Record, that the foregoing rule has not been set aside,
vacated, annulled, or superseded.
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(B.) Tue ErrEcr oF THE RULE.—

(1.) The Circuit Court is bound by its rules of practice, and can
exercise no discretion in the application of them.

Owens v. Ranstead, 22 I11. Rep. 161.

(2.) Itis error to overrule a motion to strike pleadings from the
files, when they are amended by erasures and interlineations therein.

Supervisors Fulton Co. v. Miss. & Wabash R.R. Co., 21 1ll. Rep., 338.

2. The summons issued on the 30th day of July, 1860, and the
return made thereto, are manifestly uncertain,irregular, and illegal,
yet the Court below refused to quash the same.

8. The summons issued on the 2d day of August, 1860, and the
return made, are wholly illegal and insufficient, yet the motions to
quash the same were dented.

(A.) O THE SUMMONS.—

(1.) The summons issued on the 80th day of July, 1860, was not
returnable, in terms, to the August special term of the Court beloy,
and no term was appointed by law to be holden on the return day
thereof.

(2.) The summons issued on the 2d day of August, 1860, was is-
sued while a prior writ, issued on the 30th of July, and directed to
the same Sheriff, was in full force, etc.

(B.) Or THE RETURNS TO THE SUMMONS.—

(1.) The summons issued the 30th day of July, 1860, was returned
with the following indorsements: ‘“ Executed this writ by reading it to
‘the within-named William McCullough, July 81st, 1860”’ (signature
of Sheriff) ; “Executed this writ by reading it to the within-named
James Gilmore, jr., and Nelson Jones. The within named Cyrus Jones
not found in my county, August Ist, 1860” (signature of Sheriff).
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The indorsements are uncertain and insufficient. . They do not show
whether the date refers to the time of the service or of the return.
Obviously, the latter date refers to the non est inventus of Cyrus

Jones. Baneroft v. Speers, 24 Illinois, 227,
Oglev.” Coffee, 1 Scammon, 239,
Ball et al. v. Shattuct:, 16 Illinois, 299,

(2.) The summons issued August 2d, 1860, was returned indorsed
as follows: ¢ Txecuted this writ by reading it to the within-named
Cyrus Jones, August 6th, 1 84.0O,” ete., being wholly insufficient.

See cases cited in (1) above.

4. The notice of special matter of defense, contained matters al-
together different from those set up in the special pleas filed. Yet
the said Circuit Court required the defendants below to elect between
their said notice and said pleas; and in default thereof, struck said
pleas from the files.

SpECTAL PLEAS AND NoTIcE oF SET-OFF.

(1) Defendant may plead one def';mse, and give notice of any other.

The case of Benjaminv. MeConnell et al., 4. Gil., 543, isnot an authority contra.
The Court only say: T may, perhaps, not be improper to remark

here that the statite does not give to a defendant the right to plead
specially, and also give notice of the special matter relied onas a defense
under the general issue ; and when this is done the proper practice would

be for the Court, on motion, to direct him to eleet how he will proceed.”

The point did not arise in that case..

>

(2.). The contrary rule would require the defendant to elect, not

only which of two statements of one defense, but which of two distinct
defenses he will rely on. '
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5. The Court below_ had no authority of law to set aside the
first _;z_zdgmqnt taken in said cquse by the plaintiff in that Court,
and give him leave to amend, without giving the defendant there

ju'dgment an(l. execution for lis costs. ~Yet such leave wus given
without such Judgment for costs.

So expressly depided by this Court in the case of Brownetal. v. Smith, 24 il]. 196.
See, also, Z'omilson v. Blacksmith, 7 T.R, 132.

(6:) There was a fatal variance between the instrument given in
evidence and that described in the declaration. Yet said Circuit
Court received said instrument in evidence.

(A.) OF VARIANCE — GENERALLY.—

(1) A variance between the description of the note declared on
and the one produced in evidence is fatal.

Connolly v. Cottle, Breese 286.
Spangler v. Pugh, 21 I Rep. 85.

(2.) Matters of substance may be substantially proved, but matters
of essential description, such as names, sums, magnitudes, dates, dura-
tions, and terms, must be precisely proved.

Spangler v. Bugh, 21 Illinois 85.
2 Greenleaf’s Ev., sec. 12.

(3.) In declaring the style of the maker of a note Johua is a ma-
terial variance from Joshua.

Boren v. State Bank, 3 Eng. 500.
See, also, U.8. v. Keen, 1 McLean, 429.

(B.) Or THE VARIANCE IN THE CASE AT BAR.—

The declaration sets out a copy of the note sued on, signed Wm.
McCullough, and describes the note as having been executed by -
William McCullough, one of the defendants below, by the name and
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style of Wm. McCullough, but tl.le note offered in evidence is signed
TV. McCullough, being a material variance, to wit: in a matter of
essential description, and comes under the rule in Spangler v. Pugh,
and Boren v. State Bank, cited above, and should, therefore, have
been excluded, not being the note described in the declaration.

7. The finding of the issue joined for the plaintiff below, when '
by the evidence that finding should have been for the defendants

there.

8. Overruling the motion for a new trial, and giving judgment
for the plaintiff below, when the motion ought to have been sustained.

9. Said record -and proceedings are otherwise manifestly uncer-
tain, informal, insufficient, contradictory, absurd, illegal, and void.

The errors committed in this case by the Court below are so appa-
rent, that their recapitulation is unnecessary. .
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ABSTRACT OF THE RECORD.

1. PRIECIPE'IN ASSUMPSIT, to August Special Term, 1860, $8000.
Filed 30th July, 1860.

1-2. ORIGINAL DECLARATION, in assumpsit, filed 30th July, 1860.

Onc Count on Promissory Note, and Common Counts against Francis
Gilmore, jr., William McCullough, Cyrus Jones, and Nelson Jones, ete.

The word Francis is crossed out and the word James is interlined,
and upon the margin of the Record is written the following :

« Amended by leave of Court, by striking out the word Francis be-
fore Gilmore, and inserting Jamesin place thereof. Sept. 4, 1860.”
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3. SecoNDp Count oF DECLARATION.— Entitled Of Parties :
~ Complains of James Gilmore, jr., and others, defendants, upon
promissory note set out below, and indorsements thereof, ete.

On the margin of this Count are written the words, ¢ Filed Septem-
ber 5th, 1860. Enoch P. Sloan, Clerk, by I. Newton, Deputy.”

5. Coxox Counts,
6. Cory or Nork sued on, to wit :

“Peoria, January 12, 1860.
«$5000. Ninety days after date, we, or either of us, promise

to pay to the order of W. L. Ewing five thousand dollars, for value
received, payable at the Banking House of L. Howell & Co., Peoria,
with interest from date, at the rate of ten per centum per annum until
paid.

“ JAMES GILMORE, Jux.,

“WM. McCULLOUGH,

“CYRUS JONES,

“ NELSON JONES.”
Indorsed : ;

“ Pay to L. Howell & Co., or order.
. “WIM. L. EWING.”
“Pay B. F. Nowland, without recourse on us.
“L. HOWELL & C0.” *
7. Account for money had and received.

77-8. Summons issued 30th July to Sheriff McLean county, com-
manding him to summon said defendant to ¢ appear before our Circuit
Court, on the first day of the term thereof’ to be held at Peoria, with-
in and for the said County of Peoria, on the 3d Monday of August
next, then and there in our said Court to answer,” ete.

Returned indorsed : o

“Tixecuted this writ by reading it to the within-tamed Wm. Mec-
Cullough, July 81st, 1860.” And: ¢« Executed this writ by reading it
to the within-named James Gilmore, jr., and Nelson Jones. The with-
in-named Cyrus Jones not found in my county. August 1st, 1860.”

8-9, Summons to McLean county, dated 2d August, 1860, for
Cyrus Jones (impleaded with other defendants).

Returned indorsed :

“Xixecuted this writ by reading it to the within-named Cyrus Jones.

August 6th, 1840.”
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10-11. Plea general issue and notice of set-off filed by defendants
22d August, 1860. Set-off $10,000, for failure of said Ewing, payee
of said note, to furnish money in season to buy hogs with, according
to his contract, and for work, labor, and services, cte.

12-14. Special pleas, No. 1 and 2, of usury.
15. An order of Court for the holding of a special August Term.

22d August, 1860. DMotion by defendant to quash summons issued
30th July, 1860, and the return of the Sheriff thereon. Motion over-
ruled. Excepted to by defendant.

16. DMotion same day by defendant to quash summons issued 2d
August, and the return thereon. DMotion overruled. Exception by
defendant.

25th August.— Motion by plaintiff to strike Special Pleas, Nos.
1 and 2, from files, for reasons:—

1st. Because the defendant has pleaded the general issue,and given
notice of special matter under the same.

2d. Because the defendant is not permittcd in prictice to file speeial
pleas, and to plead the "eneml issue and give notice of special matter
under the same.

Motion sustained. ~Leave to defendant to elect whether to defend
tinder the general issue with notice, or under special pleas filed.

Defendant failed to elect, and pleas ordered to be stricken from
files.

Exception taken by defendant.

17. SepTEMBER 4r1H, 1860.— Jury waived, and trial by Court.
Judgment rendered for the plaintiff for $5,322.21 and costs, ete.

Motion by plaintiff to set aside judgment ¢ for reasons stated, and
for leave to amend his declaration.”

Motion allowed, and cause continued, with leave to plaintiff to amend
his declaration.

18, 30rm NoveEMBER, 1860.— Motion by defendant to strike
" plaintiff’s amended declaration from the files, for reasons filed.
Motion overruled. Exception taken by defendant.

18-19, Jury waived, and trial by Court. Judgment rendered for
plaintift for $5450, and costs, ete.

19. 27t DECEMBER, 1860.—Motion by def‘endnnts for new trial.
Overruled.

20. 5TH JANUARY, 1861.—Appeal to Supren.Je Court prayed by
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defendant James Gilmore. -Allowed on giving bond in the penal sum
of $10,000, ete.

91, Bmn or ExceprIoNs, filed 28th August, 1860, recites that—

22d August, 1860, motion by defendant to quash summons issued
30th July, 1860, for reasons:

1. The same is not returnable in terms to the special term, and no
term is appointed by law to be holden on the return day thereof.

Motion overruled, and exception taken by defendant.

99, Same day, motion by defendant to quash the return made to
the summons issued 30th July, for reasons :

1st. The time of the alleged service ‘is not sufficiently shown.

2d. There is no return as to defendants Gilmore and Cyrus Jones.

Motion overruled, and exceptions taken by defendant.

93, Same day, motion by defendants to quash summons issued 2d
August, for that it was issued while a prior writ, issued on the 30th
July last, and directed to the same Sheriff, was in full force, ete.

Motion overruled, and exception taken by defendant.

Signature and seal of Judge.

94, Binn or ExcErTIONS, by defendant, filed 28th August, 1860,
recites:

Motion to strike Special Pleas, Nos. 1 and 2, from file (set out at
large above).

Motion sustained, etc., and exception by defendant.

Signature and seal of Judge.

95, Brun or Excerrions, by defendant, filed 27th December,
1860, recites:

96, Motion by defendant, filed 30th November, 1860, to strike
plaintiff’s amended declaration from files, for reasons :

1st. The said plaintiff amended his said declaration in violation of
Rule 19 of this Court, to wit:

¢«19. When leave is granted to amend any declaration, bill, answer,’
or other pleadings in a cause, the amendment shall be made on a sep-
arate piece of paper, and designated as an amendment, and attached to
or filed with the pleadings so amended; but the pleadings in no case
to be amended by interlining, erasing, or otherwise altering the
same,” ete.
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97, ' 2. On the 4th of September, the plaintiff having so amended,
the cause was continued until the next term. <

3. On the 5th of September the said plaintiff, without leave of the
Court, filed an additional amendment to his said declaration, by insert-
ing an additional count therein, which said count is marked ¢ filed Sep-
tember 5th, 1860,” etc., upon the margin thereof, but the same was
not designated as an amendment.

Motion overruled on ground that the rule aforesaid is no longer a
rule of the Court. Excepted to by defendant.

98, BiLL or Exceprions of the defendant filed 27th December,
1860, recites that, 6th December, 1860, a jury being waived and trial
had by the Court, the promissory note below set out was offered in
evidence by the plaintiff.

29, Proria Jany 12 1860

“$5000 Ninety days after date we or cither of us promise to pay
to the order of W. L. Ewing Five Thousand dollars for yalue received
payable at the Banking House of L. Howell & Co. Peoria with inter-
est from date at the rate of ten per centum per annum until paid.

JAMES GILMORE Jr.

W. McCULLOUGH

CYRUS JONES

NELSON JONES”
Indorsed:

¢ Pay to L. Howell & Co. or order
. L. EWING.”
“ Pay E. F. Nowland without recourse on us
% L. HOWELL & CO.”

To the introduction of which the defendant made the following ob-
jections : ; :

1. Variance between said note and declaration.

2. No count in declaration under which said note is admissible in
evidence.

Objections overruled, and exception taken by defendant.

«The Court found for the plaintiff, and assessed his damages at
(85,450.) five thousand four hundred and fifty dollars.”

30, Same day, motion to set aside judgment and for new trial, by
defendant, because :

1. Evidence variant from pleadings.

2. Finding contrary to evidence.

Overruled, and exception taken by defendant.

Signature and seal of Judge. -



[6]

31, 5Tm JANUARY, 1861.— Appeal bond to Snpreme Court filed
by James Gilmore, jr., as principal, and William Stretch and Benja-
min Stretch, as sureties, in the penal sum of $10,000.

32, Certificate, signature, and seal of Clerk.

38, Certificate by Clerk that Rule 19 has not been set aside, ete.’
34, ASSIGNMENT OF ERRORS, TO WIT:

1. The mutilation of the declaration by erasure and interlineation,
and the insertion of an additional count therein after the filing thereof,
were contrary to the rules of said Circuit Court. Yet the subsequent
motion to strike said declaration from the files was overruled.

2. The summons issued on the 30th day of July, 1860, and the re-
turn made thereto, are manifestly uncertain, irregular, and illegal.
Yet the Court below refused to quash the same.

3. The summons issued on the 2d day of August, 1860, and the re-
turn thereto, are wholly insufficient. Yet the motion to quash the
said summons was denied.

4. The notice of special matter of defense, contained matters alto-
gether different from those set up in the special pleas filed. Yet the
said Circuit Court required the defendant below to elect between his
said notice and said pleas, and in default therecof, struck said pleas
from the files.

5. The Courtbelow had no authority of law to set aside the first judg-
ment taken in said cause by the plaintiff in that Court, and give him leave
to amend, without giving the defendant there judgment and execution
for his costs. Yet such leave was given without such judgment for
costs. ;

6. There was a fatal variance between the instrument given in evi-
dence and that deseribed in the declaration. Yet said ?ircuit Court
received said instrument in evidence.

7. The Court found the issue joined for the plaintiff below, whereas
by the evidence that finding should have been for the defendant there.

8. Said Circuit Court overruled the motion for a new trial, and gave
judgment for the plaintiff below, whereas, by the law of the land, that
motion ought to have been sustained.

9. Said Record and proceedings are otherwise manifestly uncertain,
informal, insufficient, contradictory, absurd, illegal, and void.

BONNEY & ROUSE, Of Counsel for Appelant.
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I.—STATEMENT OF THE CASE.

This was an action of assumpsit by Edward F. Nowland, the appellee,
against James Gilmore, Jun., William McCullough, Cyrus Jones, and
Nelson Jones, on a promissory note, payable to W. L. Ewing, and
indorsed to the appellee. The declaration, originally, contained one
special count, and the common money counts.

Summons, July 30th, 1860, to McLean county, returnable on the
first day of the next term, the third Monday of August thereafter,—
a special term. Another summons, issued August 2d, 1860, to the
same sheriff.

The defendants below moved to quash the summons issued July
80th and the return thereto, and to quash the summons issued August
2d, 1860, but these motions were overruled.

The said defendants then filed a plea of the general issue, and no-
tice of set-off in the sum of $10,000, damages arising from breach of
contract by W. L. Ewing, and showing that the note was not assigned
before maturity. Also, two special pleas, alleging usury as a defense
to the interest claimed, which, although containing matter altogether
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different, were stricken from the files hecause the said defendants re-
fused to clect between the same and their notice of set-off, said de-
fendants excepting thereto.

.The original declaration was against Francis Gilmore, jr., and the
said McCullough, Jones, and Jones, and a trial was had by the Court
upon the issues joined thereon, at the August special term thereof,
September 4th, 1860, and a judgment rendered for the appellee for
$5,322.21, which judgment was, upon motion of the plaintiff below,
set aside, and the case continued, with leave to amend the declaration,
which was upon the same day amended by striking out the word
Trancis before Gilmore in the first count and interlining the word
James. On the 5¢h of September, 1860, the plaintiff inserted in the
declaration after the special count, another special count.

At the November term of said Court the defendants below moved
the Court to strike said declaration from the files, because amended
in violation of a rule of Court prohibiting amendments of pleadings by
erasures or interlineations, or in any manner except upon a separate
piece of paper, and designating the same as such; and because the
plaintiff, having amended upon the 4th of September, had not leave
to amend further upon the 5th of September; which motion was
overruled.

At the said November term a trial was again had by the Court, and
a judgment rendered against the defendants for $5,450. and costs.
Their motion for a mew trial was overruled, and the defendant James
Gilmore, jr., appealed the case to the Supreme Court.

IT.— OF THE ERRORS ASSIGNED.

1. The mutilation of the declaration by erasure and interlinea-
tion and the insertion of an additional count therein, after the filing

- thereof, were contrary to the rules of said Circuit Court; yet the sub-

sequent motion to strike said declaration from the files was overruled.

(A.) TuE RurE or THE Cmrovrr COURT.—

(1.) Rule «“19. When leave is granted to amend any declaration,
bill, answer, or other pleadings in a cause, the amendment shall be
made on a separate piece of paper, and designated as an amendment,
and attached to or filed with the pleadings so amended; but the

pleadings in no case to be amended by interlining, erasing, or other-
wise altering the same.”

(2.)_ Appellant shows by the certificate of the Clerk of said Court,
appended to the Record, that the foregoing rule has not been set aside,
vacated, annulled, or superseded.
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(B.) TuE Errecr oF THE RULE.—

(1.) The Circuit Court is bound by its rules of practice, and can
exercise no discretion in the application of them.

Ouwens v. Ranstead, 22 I1L. Rep. 161.

(2.) Itis error to overrule a motion to strike pleadings from the
files, when they are amended by erasures and interlineations therein.

Supervisors Fulton Co. v. Miss. & Wabask R.R. Co., 21 Ill. Rep., 838.

2. The summons issued on the 30th day of July, 1860, and the
return made thereto, are manifestly uncertain,irreqular; and illegal,
yet the Court below refused to quash the same.

8. The summons issued on the 2d day of August, 1860, and the
return made, are wholly illegal and insufficient, yet the motions to
quash the same were denied.

(A.) OF THE SUMMONS.—

(1.) The summons issued on the 30th day of July, 1860, was not
returnable, in terms, to the August special term of the Court below,
and no term was appointed by law to be holden on the return day
thereof. . i

(2.) The summons issued on the 2d day of August, 1860, was is-
sued while a prior writ, issued on the 30th of July, and directed to
the same Sheriff, was in full force, etc. ;

(B.) Or THE RETURNS TO THE SUMMONS.—

(1.) The summons issued the 80th day of July, 1860, was returned
with the following indorsements: “Executed this writ by reading it to
the within-named William McCullough, July 31st, 1860” (signature
of Sheriff) ; ¢ Exccuted this writ by reading it to the within-named
James Gilmore, jr., and Nelson Jones.  The within named Cyrus Jones _
not found in my county, August 1st, 1860”. (signature of Sheriff).
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The indorsements are uncertain and insufficient. They do not show
whether the date refers to the time of the service or of the return.
Obviously, the latter date refers to the non est inventus of Cyrus
Jones.

Bancroft v. Speers, 24 Illinois, 227,

Oglev. Coffee, 1 Scammon, 239.

Ball et al. v. Shattuck, 16 Illinois, 299.

(2.) The summons issued August 2d, 1860, was returned indorsed
as follows: “Xxecuted this writ by reading it to the within-named
Cyrus Jones, August 6th, 1 84.0,” etc., being wholly insufficient.

See cases cited in (1) above.

4. The notice of special matter of defense, contained matters al-
together different from those set up in the special pleas filed. Yet
the said Circuit Court required the defendants below to elect between
their said notice and said pleas; and in default thereof, struck said
pleas from the files.

SPECIAL PLEAS AND NoOTICE oF SET-OFF.

(1.) Defendant may plead one defense, and give notice of any other.

The case of Benjamin v. MecConnell ¢t al., 4. Gil., 543, isnot an authority contra.
The Court only say: “It may, perhaps, not be improper to remark

here that the statute does not give to a defendant the right to plead
specially, and also give notice of the special matter relied on as a defense
under the general issue ; and when this is done the proper practice would

be for the Court, on motion, to direct him to eleet how he will proceed.”

The point did not arise in that case.

(2.) The contrary rule would require the defendant to elect, not
only which of two statements of one defense, but which of two distinct
“defenses he will rely on.

.
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5. The Cowrt below had no authority of law to set aside the
first judgment taken in said cause by the plaintiff in that Court,
and give him leave to amend, without giving the defendant there
Jjudgment and execution for his costs. Yet such leave was given
without such judgment for costs.

So expressly decided by this Court in the case of Brown et al. v. Smith, 24 Il1. 196.
See, also, Z'omilson v. Blacksmith, 7 T.R. 132.

(6.) There was a fatal variance between the instrument given in
evidence and that described in the declardtion. Yet said Circuit
Court received said instrument in evidence.

(A.) OF VARIANCE — GENERALLY.—

(1.? A variance between the description of the note declared on
and the one produced in evidence is fatal.

Connolly v. Cotile, Breese 286. .
Spangler v. Pugh, 21 Ill. Rep. 85.

(2.) Matters of substance may be substantially proved, but matters
of essential deseription, such as names, sums, magnitudes, dates, dura-
tions, and terms, must be precisely proved.

Spangler v. Pugh, 21 Illinois 85.
2 Greenleaf’s Ev., sec. 12.

3.) In declaring the style of the maker of a note Jokua is a ma-
terial variance from Joshua.

Boren v. State Bank, 3 Eng. 500.
See, also, U.S. v. Keen, 1 McLean, 429,

#(B.) Or THE VARIANCE IN THE CASE AT BAR.—

The declaration sets out a copy of the note sued c;n, signed Wm.
McCullough, and describes the note as having been executed by
William McCullough, one of the defendants below, by the name and
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style of Wm. McCullough, but the note offered in evidence is signed
V. McCullough, being a material variance, to wit: in'a matter of
essential description, and comes under the rule in Spangler v. Pugh,
and Boren v. State Bank, cited above, and should, therefore, have
been excluded, not being the note described in the declaration.

7. The finding of the issue joined for the plaintiff below, when
by the evidence that finding should have been for the defendants
there. :

8. Qverruling the motion for a new #rial, and giving judgment
Jor the plaintiff below, when the motion ought to have been sustained.

9. Said record and proceedings are otherwise manifestly uncer-
tain, informal, insufiicient, contradictory, absurd, illegal, and void.

The errors committed in this case by the Court below are so appa-
rent, that their recapitulation is unnecessary.
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Page of
Record.

ABSTRACT OF THE RECORD.

1. Przorpe IN ASSUMPSIT, to August Special Term, 1860, $8000.
Tiled 80th July, 1860.

1-2. ORIGINAL DECLARATION, in assumpsit, filed 30th July, 1860.

One Count on Promissory Note, and Common Counts against Francis
Gilmore, jr., William McCullough, Cyrus Jones, and Nelson Jones, etc.

The word Francis is crossed out and the word James is interlined,
and upon the margin of the Record is written the following :

¢ Amended by leave of Court, by strikiﬁg out the word Francis be-
fore Gilmore, and inserting Jamesin place thereof. Sept. 4, 1860.”
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3. SEcoxp Count oF DECLARATION.— Entitled Of Parties :
Complains of James Gilmore, jr., and others, defendants, upon
promissory note set out below, and indorsements thereof; cte.
- On the margin of this Count are written the words, “ Filed Septem-
ber 5th, 1860. Enoch P. Sloan, Clerk, by I. Newton, Deputy.”

5. CoanioN CounTs.
6. Cory or NorE sued on, to wit:_

~“Pror1a, January 12, 1860.
“85000. Ninety days after date, we, or either of us, promise
to pay to the order of W. L. Ewing five thousand dollars, for value
received, payable at the Banking House of L. Howell & Co., Peoria,
with interest from date, at the rate of ten per centum per annum until
paid. '
“JAMES GILMORE, Jux.,
“WM. McCULLOUGI,
“CYRUS JONES,

“NELSON JONES,”
Indorsed :

“Pay to L. Howell & Co., or ordér.

“TWI. L. EWING.”

“Pay E. T. Nowland, without recourse on us.
“L. HOWELL & CO0.”

7. Accounﬁ for money had and received.

7-8. Summons issued 30th July to Sheriff McLean county, com-
manding him to summon said defendant to appear before our Circuit
Court, on the first day of the term thereof to be held at Peoria, with-
in and for the said County of Peoria, on the 3d Monday of August
next, then and there in our said Court to answer,” cte.

Returned indorsed : ;

“Tixecuted this writ by reading it to the within-named Wm. Me-
Cullough, July 31st, 1860.” And:.« Executed this writ by reading it
to.the within-named James+Gilmore, jr., and Nelson Jones. The with-
in-named Cyrus Jones not found in my-county. August 1st, 1860.”

8-9. Summons to McLean county, dated 2d August, 1860, for
Cyrus Jones (impleaded with other defendants).
Returned indorsed ;

“ITixecuted this writ by reading it to the within-named Cyrus Jones.
August, 6th, 184.0.” .
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10-11. Plea general issue and notice of set-off filed by defendants
22d August, 1860. Set-off $10,000, for failure of said Ewing, payee
of said note, to furnish money in season to buy hogs with, according
to his contract, and for work, labor, and services, cte.

12-14. Special pleas, No. 1 and 2, of usury.
15. An order of Court for the holding of a special August Term.

22d August, 1860. DMotion by defendant to quash summons issued
30th July, 1860, and the return of the Sheriff thereon. Motion over-
ruled. Excepted to by defendant.

16. DMotion same day by defendant to quash sumnmons issued 2d
August, and the return thereon. DMotion overruled. Kxception by
defendant. } .

25th August.— Motion by plaintiff to strike Special Pleas, Nos.
1 and 2, from files, for reasons:—

1st. Because the defendant has pleaded the general issue,and given
notice of special matter under the same.

2d. Because the defendant is not permitted in practice to file special
pleas, and to plead the general issue and give notice of special matter
under the same. _

Motion sustained. Leave to defendant to elect whether to defend
under the general issue with notice, or under special pleas filed.

Defendant failed to elect, and pleas ordered to be stricken from
files. ’

Exception taken by defendant.

17. SEPTEMBER 471H, 1860.— Jury waived, and trial by Court.
Judgment rendered for the plaintiff for $5,322.21 and costs, ete.

Motion by plaintiff to set aside judgment ¢ for reasons stated, and
for leave to amend his declaration.”

Motion allowed, and cause continued, with leave to plaintiff to amend
his declaration. :

18. 30rE NoveEMBER, 1860.— Motion by defendant to strike
plaintiff’s amended declaration from the files, for reasons filed. '

Motion overruled. Exception taken by defendant.

18-19, Jury waived, and trial by Court. Judgment rendered for
plaintiff for $5450, and costs, ete. :

19, 27Tn DEcEMBER, 1860.—Motion by defendants for new trial.
Overruled.

20. St JANUARY, 1861.—Appeal to Supreme Court prayed by
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defendant James Gilmore. Allowed on giving bond in the penal sum
of $10,000, ete.

21, BriuL or ExcEPTIONS, filed 28th August, 1860, recites that—

22d August, 1860, motion by defendant to quash summons issued
30th July, 1860, for reasons:

1. The same is not returnable in terms to the special term, and no
term is appointed by law to be holden on the return day thereof.

Motion overruled, and exception taken by defendant.

22. Same day, motion by defendant to quash the return made to
the summons issued 30th July, for reasons :

1st. The time of the alleged service is not sufficiently shown.

2d. There is no return as to defendants Gilmore and Cyrus Jones.

Motion overruled, and exceptions taken by defendant.

23. Same day, motion by defendants to quash summons issued 2d
August, for that it was issued while a prior writ, issued on the 30th
July last, and directed to the same Sheriff, was in full force, ete.

Motion overruled, and exception taken by defendant.

Signature and seal of Judge.

24, Biru or ExcerrioNs, by defendant, filed 28th August, 1860,
recites :

Motion to strike Special Pleas, Nos. 1 and 2, from file (set out at
large above).

Motion sustained,-ete., and exception by defendant.

Signature and seal of Judge.

25, Biun or ExcerrioNs, by defendant, filed 27th December,
1860, recites:

26, Motion by defendant, filed 30th November, 1860, to strike
plaintiff’s amended declaration from files, for reasons :

1st. The said plaintiff amended his said declaration in violation of
Rule 19 of this Court, to wit:

“19. When leave is granted to amend any declaration, bill, answer,
or other pleadings in a cause, the amendment shall be made on a sep-
arate piece of paper, and designated as an amendment, and attached to
or filed with the pleadings so amended; but the pleadings in no case
to be amended by interlining, erasing, or otherwise altering the
same,” ete.
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97. 2. On the 4th of September, the plaintiff having so amended,
the cause was continued until the next term.

3. On the 5th of September the said plaintiff, without leave of the
Court, filed an additional amendment to his said declaration, by insert-
ing an additional count therein, which said countis marked “ filed Sep-
tember 5th, 1860,” etc., upon the margin thereof, but the same was
not designated as an amendment

Motion overruled on ground that the rule aforesaid is no longer a
rule of the Court. Xxcepted to by defendant.

98, BiLL or Excerrioxs of the defendant filed 27th December,
1860, recites that, 6th December, 1860, a jury being waived and trial
had by the Court, the promissory note below set out was offered in
cvidence by the plaintiff.

29, Proriy Jany 12 1860

«“$5000 Ninety days after date we or either of us promise to pay
to the order of W. L. Ewing Tive Thousand dollars for value received
payable at the Banking House of L. Howell & Co. Peoria with inter-
est from date at the rate of ten per centum per annum until paid.

JAMES GILMORE Jr.

W. MeCULLOUGH

CYRUS JONES

NELSON JONES”
Indorsed :

¢« Pay to L. Howell & Co. or order
W. L. EWING.”
« Pay B. F. Nowland without recourse on us
L. HOWELL & CO.”
To the introduction of which the defendant made the following ob-
jections :
1. Variance between said note and dec]matlon
9. No count in declaration under which said' note is admissible in
evidence. '
Objections overruled, and exception taken by defendant.
“The Court found for the plaintiff, and assessed his damages at
(85,450.) five thousand four hundred and fifty dollars.”

80, Same day, motion to set aside judgment and for new trial, by
defendant, because :

1. Evidence variant from pleadings.

2. Finding contrary to evidence.

Overruled, and exception taken by defendant.

Signature and seal of Judge. >
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81, 5rm JaNuary, 1861.— Appeal bond to Snpreme Court filed
by James Gilmore, jr., as principal, and William Streteh and Benja-
min Stretch, as sureties, in the penal sum of $10,000.

32, Certificate, signature, and seal of Clerk.
33. Certificate by Clerk that Rule 19 has not been set aside, ete.

34, ASSIGNMENT OF ERRORS, TO WIT :

1. The mutilation of the declaration by erasure and interlineation,
and the insertion of an additional count therein after the filing thereof,
were contrary to the rules of said Circuit Court. Yet the subsequent
motion to strikgesaid declaration from ‘the files was overruled.

2. The summons issued on the 30th day of July, 1860, and the re-
turn made thereto, are manifestly uncertain, irregular, and illegal.
Yet the Court below refused to quash the same.

3. The summons issued on the 2d day of August, 1860, and the re-
turn thereto, are wholly insufficient. Yet the motion to quash the
said summons was denied.

4. The notice of special matter of defense, contained matters alto-
gether different from those set up in the special pleas filed. Yet the
said Circuit Court required the defendant below to elect between his
said notice and said pleas, and in default thereof, struck said pleas
from the files.

5. The Court below had no authority of law to set aside the first judg-
ment taken in said cause by the plaintiffin that Court,and give him leave
to amend, without giving the defendant there judgment and execution
for his costs. Yet such leave was given without such judgment for
costs.

6. There was a fatal variance between the instrument given in evi-
dence and that described in the declaration. Yet ‘said Circuit Court
received said instrument in evidence,

7. The Court found the issue joined for the plaintiff below, whereas
by the evidence that finding should have been for the defendant there.

8. Said Circuit Court overruled the motion for a new trial, and gave
judgment for the plaintiff below, whereas, by the law of the land, that
motion ought to have been sustained. g

9. Said Record and proceedings are otherwise manifestly uncertain,
informal, insufficient, contradictory, absurd, illegal, and void.

BONNEY & ROUSE, Of Counsel for Appellant.
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EDWARD F. NOWLAND,
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I.—STATEMENT OF THE CASE.

This was an action of assumpsitby Edward F. Nowland, the appellee,
against James Gilmore, Jun., William McCullough, Cyrus Jones, and
Nelson Jones, on a promissory note, payable to W. L. Ewing, and
indorsed to the appellee. The declaration, originally, contained one
special count, and the common money counts.

Summons, July 30th, 1860, to McLean county, returnable on the
first day of the next term, the third Monday of August thereafter,—
a special term. Another summons, issued August 2d, 1860, to the
same sheriff.

The defendants below moved to quash the summons issued July
30th and the return thereto, and to quash the summons issued August
2d, 1860, but these motions were overruled.

The said defendants then filed a plea of the general issue, and no-
tice of set-off in the sum of $10,000, damages arising from breach of
contract by W. L. Ewing, and showing that the note was not assigned
before maturity. Also, two special pleas, alleging usury as a defense
to the interest claimed, which, although containing matter altogether
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different, were stricken from the files because the said defendants re-
fused to clect between the same and their notice of set-off, said de-
fendants excepting thereto.

The original declaration was against Francis Gilmore, jr., and the
said McCullough, Jones, and Jones, and a trial was had by the Court
upon the issues joined thercon, at the August special term thereof,
September 4th, 1860, and a judgment rendered for the appellee for
$5,322.21, which judgment was, upon motion of the plaintiff below,
set aside, and the case continued, with leave to amend the declaration,
which was upon the same day amended by striking out the word
Francis before Gilmore in the first count and interlining the word
Jumes. On the 5th of September, 1860, the plaintiff inserted in the
declaration after the special count, another special count.

At the November term of &id Court the defendants below moved
the Court to strike said declaration from the files, because amended
in violation of a rule of Court prohibiting amendments of pleadings by
erasures or interlineations, or in any manner except upon a separate
piece of paper, and designating the same as such; and because the
plaintiff, having amended upon the 4th of September, had not leave
to amend further upon the 5th of September; which motion was
overruled.

At the said November term a trial was again had by the Court, and
a judgment rendered against the defendants for $5,450. and costs.
Their motion for a new trial was overruled, and the defendant James
Gilmore, jr., appealed the case to the Supreme Court.

IL— OF THE ERRORS ASSIGNED.

1. The mutilation of the declaration by erasure and interlinea-
tion and the insertion of an additional count therein, after the filing
thereof, were contrary to the rules of said Circuit Court; yet the sub-
sequent motion to strike said declaration from the.files was overruled.

(A.) Tue Rurk or THE Crcurr COURT.—

(1.) Rule “19. When leave is granted to amend any declaration,
bill, answer, or other pleadings in a cause, the amendment shall be
made on a separate piece of paper, and designated as an amendment,
and attached to or filed with the pleadings so amended; but the
pleadings in no case to be amended by interlining, erasing, or other-
wise altering the same.”

(2.)_ Appellant shows by the certificate of the Clerk of said Court,
appended to the Record, that the foregoing rule has.not been set aside,
vacated, annulled, or superseded.
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(B.) TeE EFrECT OF THE RULE.—

(1.) The Circuit Court is bound by its rules of practice, and can
exercise no discretion in the application of them.

Ouens v. Ranstead, 22 Il1. Rep. 161.

(2.) It is error to overrule a motion to strike pleadings from the
files, when they are amended by erasures and interlincations therein.
) y y

Supervisors Fulton Co. v. Miss. & Wabash R.R. Co., 21 Ill. Rep., 338.

2. The summons issued on the 30th day of July, 1860, and the
return made thereto, are manifestly uncertain,irregular, and illegal,
yet the Court below refused to quash the same.

8. The summons issued on the 2d day of August, 1860, and the.
return made, are wholly illegal and insufficient, yet the motions to
quash the same were denied.

(A.) Or THE SUMMONS.—

(1.) The summons issued on the 30th day of July, 1860, was not
returnable, in terms, to the August special term of the Court below,
and no term was appointed by law to be holden on the return day
thereof.

(2.) The summons issued on the 2d day of August, 1860, was 1is-
sued while a prior writ, issued on the 30th of July, and directed to
the same Sheriff, was in full force, etec.

(B.) OF THE RETURNS TO THE SUMMONS.—

(1.) The summons issued the 80th day of July, 1860, was returned
with the following indorsements: ¢ Executed this writ by reading it to
the within-named William McCullough, July 81st, 1860”’ (signature
of Sheriff); ¢ Executed this writ by reading it to the within-named
James Gilmore, jr., and Nelson Jones. The within named Cyrus Jones
not found in my county, August 1st, 1860” (signature of Sheriff).
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The indorsethents are uncertain and insufficient. They do not show
whether the date refers to the time of the service or of the return.

gbviously, the latter date refers to the non est inventus of Cyrus
ones.

3 Baneroft v. Speers, 24 Illinois, 227,
Ogle v. Coffce, 1 Scammon, 239.
Ball et al. v. Shattuck, 16 llinois, 299.

(2.) The summons issued August 2d, 1860, was returned indorsed
as follows: ¢ Exccuted this writ by reading it to the within-named
Cyrus Jones, August 6th, 1 84.0,” etc., being wholly insufficient.

See cases cited in (1) above.

4. The notice of special matter of defense, contained matters al-
together different from those set up in the special pleas filed. Yet
the said Circuit Court required the defendants below to elect between
their said notice and said pleas; and in default thereof, struck said
pleas from the files.

SPECTAL PLEAS AND NoTICE oF SET—OFF.

(1.) Defendant may plead one defense, and give notice of any other.

The case of Benjamin v. McConndl et ., 4. Gil., 543, isnot an authority contra.
The Court only say: “It may, perhaps, not be improper to remark

here that the statute does not give to a defendant the right to plead
specially, and also give notice of the special matter relied on as a defense
under the general issue ;*and when this is done the proper practice would

be for the Court, on motion, to direct him to eleet how he will proceed.”

The point did not arise in that case.

+
(2.) The contrary rule would require the defendant to elect, not
only which of two statements of one defense, but which of two distinct
defenses he will rely on.




[11] i

5. The Court below had no authority of law to set aside the
first judgment taken in said cause by the plaintiff in that Court,
and give him leave to amend, without giving the defendant there
judgment and execution for his costs. Yet such leave wus given
without such judgment for costs.

So expressly decided by this Court in the case of Brown ctal. v. Smith, 24 Ill. 196.
Sce, also, Zomilson v. Blacksmith, T T.R. 132.

(6.) There was a fatalvariance between the instrument given in
evidence and that described in the declaration. Yet said Circuit
Cowrt received said instrument in evidence.

(A.) Or VARIANCE — GENERALLY.—

(1.) A 'variance between the description of the note declared on
and the one produced in evidence is fatal.

Connolly v. Coltle, Breese 286.
Spangler v. Pugh, 21 Ill. Rep. 85.

(2.) Matters of substance may be substantially proved, but matters
of essential description, such as names, sums, magnitudes, dates, dura-
tions, and terms, must be precisely proved.

Spangler v. Pugh, 21 1llinois 85.
2 Greenleaf’s Ev., sec. 12.

3.) In declaring the style of the maker of a note Jokua is a ma-
terial variance from Joshua. -

Boren v. State Bank, 3 Eng. 500.
See, also, U.S. v. Keen, 1 McLean, 429.

(B.) OF THE VARIANCE IN THE CASE AT BAR.—

The declaration sets out a copy of the note sued on, signed Wm.
McCulloughy and describes the note as having been executed by
William McCullough, one of the defendants below, by the name and



[127.

style of Wm. McCullough, but tl_lc note offered in _evi(!encc is signed
T¥. McCullough, being a material variance, to wit: in a matter of
essential description, and comes under the rule in Spangler ». Pugh,
and Boren v. State Bank, cited ubove,-and .should, thcref_‘ore, have
been excluded, not being the note described in the declaration.

7. The finding of the issue joined for the plaintifi below, when
by the evidence that finding should have been for the defendants

there.

8. Overruling the motion for a new trial, and giving judgment
Jor the plaintiff below, when the motion ought to have been sustained.

9. Said record and proceedings are otherwise manifestly uncer-
tain, informal, insufficient, contradictory, absurd; illegal, and void.

The errors committed in this case by the Court below are so appa-
rent, that their recapitulation is unnecessary.
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STATE OF ILLINOIS, ss.

In taE SuPREME COURT AT OTTAWA,
Or trE ApRrIL TERM, A.D. 1861,

JAMES GILMORE, Jr., )
Impleaded with
WILLIAM McCULLOUGH,

CYRUS JONES anD > Appeal from Peoria.
NELSON JONES

v.
EDWARD F. NOWLAND, |

Page of
Record.

ABSTRACT OF THE RECORD.

1. PRZECIPE IN ASSUMPSIT, to August Special Term, 1860, $8000.
Filed 30th July, 1860.

1-2. ORIGINAL DECLARATION, in assumpsit, filed 80th July, 1860.

One Count on Promissory Note, and Common Counts against Francis
Gilmore, jr., William McCullough, Cyrus Jones, and Nelson Jones, ete.

The word Francis is crossed out and the word James is interlined,
and upon the margin of the Record is written the following :

“ Amended by leave of Court, by striking out the word Francis be.
fore Gilmore, and inserting James in place thereof. Sept. 4, 1860.”
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3. Seconp Count or DecnaraTION.— Entitled Of Parties :

Complains of James Gilmore, jr., and others, defendants. upon
promissory note set out below, and indorsements thereof, ete.

On the margin of this Count are written the words, * Filed Septem-
ber 5th, 1860. Enoch P. Sloan, Clerk, by I. Newton, Deputy.”

5. Coarmon Counrs.

6. Cory or NOTE sued on, to wit:

** Pronia, January 12, 1860.

«85000. Ninety days after date, we, or cither of us, promise
to pay to the order of W. L. Ewing five thousand dollars, for value
received, payuble at the Banking House of L. Howell & Co., Peoria,
with interest from date, at the rate of ten per centum per annum until

paid. ¥
“ JAMES GILMORE, Jux.,

“WM. McCULLOUGH,

“ CYRUS JONES,

“ NELSON JONES.”
Indorsed :

¢ Pay to L. Howell & Co., or order.
“WM. L. EWING.”

« Pay BE. F. Nowland, without recourse on us.
“L. HOWELL & CO.”

7. Account for money had and received.

7-8. Summons issued 30th July to Sheriff McLean county, com-
manding him to summon said defendant to *“appear before our Circuit
Court, on the first day of the term thereof to be held at Peoria, with-
in and for the'said County of Peoria, on the 3d Monday of August
next, then and there in our said Court to answer,”’ ete.

Returned indorsed :

«Txecuted this writ by reading it to the within-named Wm. Me-
Cullough, July 31st, 1860.” And: « Executed this writ by reading it
to the within-named James Gilmore, jr., and Nelson Jones. The with-
in-named Cyrus Jones not found in my county. August 1st, 1860.”

8-9. Summons to McLean county, dated 2d August, 1860, for
Cyrus Jones (impleaded with other defendants).

Returned indorsed :

« Execated this writ by reading it to the within-named Cyrus Jones.

August 6th, 184.0.”
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10-11: Plea general issue and notice of set-off filed by defendants
22d August, 1860. Set-off 810,000, for failure of said Ewing, payee
of said note, to furnish money in scason to buy hogs with, according
to his contract, and for work, labor, and services, ete.

12-14. Special pleas, No. 1 and 2, of usury.
15. An order of Court for the holding of a special August Term.

22d August, 1860. Motion by defendant to quash summons issued
30th July, 1860, and the return of the Sheriff thereon. Motion over-
ruled. Excepted to by defendunt.

16. Motion same day by defendant to (uash summons issued 2d
August, and the return therecon. Motion overruled. Ixception by
defendant.

925th August.— Motion by plaintiff to strike Special Pleas, Nos.
1 and 2, from files, for reasons:—

1st. Because the defendant has pleaded the general issue,and given
notice of special matter under the same.

9d. Because the defendantis not permitted in practice to file special
pleas, and to plead the general issue and give notice of speciul matter
under the same.

Motion sustained. Leave to defendant to elect whether to defend
under the general issue with notice, or under special pleas filed.

Defendant failed to elect, and pleas ordered to be stricken from
files.

Exception taken by defendant.

17. SEPTEMBER 4r1H, 1860.— Jury waived, and trial by Court.
Judgment rendered for the plaintiff for $5,322.21 and costs, ete.

Motion by plaintiff to set aside judgment for reasons stated, and
for leave to amend his declaration.”

Motion allowed, and cause continued, with leave to plaintiff toamend
his declaration.

18, 30rm NOVEMBER, 1860.— Motion by defendant to strike
plaintiff’s amended declaration from the files, for reasons filed.

Motion overruled. Exception taken by defendant.

18-19, Jury waived, and trial by Court. Judgment rendered for
plaintiff for $5450, and costs, ete.

19, 27TH DECEMBER, 1860.—Motion by defendants for new trial.
Overruled.

90, 5TH JANUARY, 1861.—Appeal to Supreme Court prayed by
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defendant James Gilmore. Allowed on giving bond in the penal sum
of $10,000, etc.

21, Bicw or Exceprrons, filed 28th August, 1860, recites that—

22d August, 1860, motion by defendant to quash summons issued
30th July, 1860, for reasons :

1. The same is not returnable in terms to the special term, and no
term is appointed by law to be holden on the return day thereof.

Motion overruled, and exception taken by defendant.

22, Same day, motion by defendant to quash the return made to
the summons issued 30th July, for reasons :

Ist. The time of the alleged service is not sufficiently shown.

2d. There is no return as to defendants Gilmore and Cyrus Jones.

Motion overruled, and exceptions taken by defendant.

23, Same day, motion by defendants to quash summons issued 2d
August, for that it was issued while a prior writ, issued on the 30th
July lust, and directed to the same Sheriff, was in full foree, cte.

Motion overruled, and exception taken by defendant.

Signature and seal of Judge.

24. BiLL or ExcEPrIONS, by defendant, filed 28th August, 1860,
recites:

Motion to strike Special Pleas, Nos. 1 and 2, from file (set out at
large above). ‘

Motion sustained, ete., and exception by defendant.

Signature and seal of Judge.

25, BiLL or Excerrions, by defendant, filed 27th December,
18060, recites :

26, Motion by defendant, filed 30th November, 1860, to strike
plaintiff’s amended declaration from files, for reasons :

Ist. The said plaintiff amended his said declaration in violation of
Rule 19 of this Court, to wit :

¢19. When leave is granted to amend any declaration, bill, answer,
or other pleadings in a cause, the amendment shall be made on a sep-
arate piece of paper, and designated as an amendment, and attached to
or filed with the pleadings so amended; but the pleadings in no case
to be amended by interlining, erasing, or otherwise altering the
same,” ete.
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97, 2. On the 4th of September, the plaintiff having so amcndcd",.
the cause was continued until the next term.

3. On the 5th of September the said plaintiff, without leave of* the
Court, filed an additional amendment to his said declaration, by insert-
ing an additional count therein, which said count is marked * filed Sep-
tember 5th, 1860,” ete., upon the margin thereof, but the same was
not designated as an amendment.

Motion overruled on ground that the rule aforesaid is no longer a
rule of the Court. Excepted to by defendant.

98, BinL or ExceprIONS of the defendant filed 27th December,
1860, recites that, 6th December, 1860, a jury being waived and trial
had by the Court, the promissory note below set out was offered in
evidence by the plaintiff.

29. Proria Jany 12 1860

“85000 Ninety days after date we or either of us promise to pay
to the order of W. L. Ewing Five Thousand dollars for value received
payable at the Banking House of L. Howell & Co. Peoria with inter-
est from date at the rate of ten per centum per annum until paid.

JAMES GILMORE Jr.

W. McCULLOUGH

CYRUS JONES

NELSON JONES”
Indorsed :

« Pay to L. Howell & Co. or order
W. L. EWING.*
« Pay E. F. Nowland without recourse on us
L. HOWELL & CO.”

To the introduction of which the defendant made the following ob-
jections :

1. Variance between said note and declaration.

2. No count in declaration under which said note is admissible in
evidence.

Objections overruled, and exception taken by defendant.

«The Court found for the plaintiff, and assessed his damages at
(85,450.) five thousand four hundred and fifty dollars.”

30, Same day, motion to set aside judgment and for new trial, by
defendant, because :

1. Evidence variant from-pleadings.

2. Finding contrary to evidence.

Overruled, and exception taken by defendant.

Signature and seal of Judge.
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31, 5t JANUARY, 1861.— Appeal bond to Snpreme Court filed
by James Gilmore, jr., as principal, and William Stretch and Benja-
min Stretch, as sureties, in the penal sum of $10,000.

32, Certificate, signature, and seal of Clerk.
33, Certificate by Clerk that Rule 19 has not been set aside, ete.
34, ASSIGNMENT OF ERRORS, TO WIT:

1. The mutilation of the declaration by erasure and interlineation,
and the insertion of an additional count therein after the filing thereof,
were contrary to the rules of suid Circuit Court. Yet the subscquent
motion to strike said declaration from the files was overruled.

2. The summons issued on the 30th day of July, 1860, and the re-
turn made thereto, are manifestly uncertain, irregular, and illegul.
Yet the Court below refused to quash the same.

8. The summons issued on the 2d day of August, 1860, and the re-
turn thereto, are wholly insufficient. Yet the motion to quash the
said summons was denied.

4. The notice of special matter of defense, contained matters alto-
gether different from those set up in the special pleas filed. Yet the
said Circuit Court required the defendant below to elect between his
said notice and said pless, and in default thereof, struck said pleas
from the files.

5. The Court below had no authority of law to set aside the first judg-
ment taken in said cause by the plaintiff in that Court,and give him leave
to amend, without giving the defendant there judgment and execution
for his costs. Yet such leave was given without such judgment for
costs.

6. There was a fatal variance between the instrument given in evi-
dence and that described in the declaration. Yet said Circuit Court
received said instrument in evidence.

7. The Court found the issue joined for the plaintiff below, whereas
by the evidence that finding should have been for the defendant there.

8. Said Circuit Court overruled the motion for a new trial, and gave
judgment for the plaintiff below, whereas, by the law of the land, that
motion ought to have been sustained.

9. Said Record and proceedings are otherwise manifestly uncertain,
informal, insufficient, contradictory, absurd, illegal, and void.

BONNEY & ROUSE, Of Counsel for Appdlant.
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{N THE SUPREME COURT, STATE OF ILLINOIS,
Third Grand Division, Apl‘ll erm, A, D. 1861,

-’-—c s
1‘.__‘

. .'s.

JAMES GILMORE, Jun.,
V8,

EDWARD F, NOWLAND. %
POINTS AND BRIEF.

First—The Sheriff’s returns of service of pracess are legal and sufficient, and
the Court decided carregtly in refusing to quash the game,

Second—Irregularities and errors in the said returns if they exist, are waived-by
pleading ta the merits and trying the case.
Easton vs, Wilton, et. al. 1 Scam, 250.
Delaney vs, Cleraents, et. al. 2 Scam. 576.
Beecher vs, Jones; et al-2 Scam. 463,

Third—The Recard shows that all the mations to quash the returns were made
after plea, and came too late, ;

IFourth—The Court decided according to law and the universal rule of practice in
compelling defendant to elect whether he would plead specially or plead the gen-
eral issue and give notice of special matter ta he given in eviderce under the
same, &¢.

Benjamin vs. McCoruell, 4 Gil. 543.

Fifth—The ohjections to the amendments to the declaration are fnvﬂous-—Small
points, and withont foundation in fact. There was no such rule of Court in force,
and the Clerk’s certificate is no evidence of it,

Sixth—There was no varience hetween the note offered in evidence and the one
described in the special counts.

Seventh—The note was admissible under the common counts.

Boyle vs. C&t:r Ills, 49.
N. H. Purrre, 8= Aftorney.
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IN THE SUPREME COURT, STATE OF ILLINOIS,
Third Grand Division, April Term, %',, D, 1861,

JAMES GILMORE, Jun.,
VS,

EDWARD F, NOWLAND. %
POINTS AND BRIEF.

First—The Sheriff’s returns of service of process are legal and sufficient, and
the Court decided carrectly in refusing to quash the eame, -

Second—Irregularities and errors in the said returns if they exist, are waived by
pleading to the merits and trying the case.
Easton vs, Wilton, et. al. 1 Scam. 250,
Delaney vs, Cleraents, et. al. 2 Scam. 576.
Beecher vs, Jones, et. al. 2 Scam. 463.

Third—The Rocord shows that all the mations to quash the returns were made
alter plea, and came tao late,

Fourth—The Court decided according to law and the universal rule of practice in
compelling defendant to elect whether he would plead specially or plead the gen-
eral issuc and give notice of special matter to he given in evidence under the

same, &c.
Benjamin vs. McCornell, 4 Gil. 543.

Fifth—The objections to the amendments to the declaration are frivilons—Small
points, and without foundation in fact. There was no such rule of Court in force,
and the Clerk’s certificate is no evidence of it

Sixth—There was no varience between the note offered in evidence and the one
described in the special counts.

Seventh—The note was admissible under the common counts,

Boyle vs. Car . 49,
N. H. PurerE, . ttorney.
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IN THE SUPREME COURT, STATE OF ILLINOIS,
Third Grand Division, April Term, A. D. 1861,

-

JAMES GILMORE, Jun.,
Y5,
EDWARD F, NOWLAND. %
POINTS AND BRIEF.

First—The Sheriff’s returns of service of pracess are legal and sufficient, and
the Court decided carrectly in refusing to quash the game,

Second—Irregularities and errors in the said returns if they exist, are waived by
pleading to the merits and trying the case.
Easton vs. Wilton, et, al. 1 Scam. 250.
Delaney vs. Clements, et. al. 2 Scam. 576.
Beecher vs, Jones, et. al. 2 Scam. 463,

I'hird—The Record shows that all the motions to quash the returns were made
arter plea, and came tao late.

I"ourth—The Court decided according to law and the uni versal rule of practice in
compelling defendant to elect whether he would plead specially or plead the gen-
eral issuc and give notice of special matter to be given in evidence under the
game, &e. .
Benjamin vs. McConnell, 4 Gil. 543.

Fifth—The objections to the amendments to the declaration are frivilous—Small
points, and without foundation in fact. There was no such rule of Court in force,
snd the Clerk’s certificate is no evidence of it.

Sixth—There was no, varience between the note offered in evidence and the one
deéscribed in the special counts, .

Seventh-—The note was admissible under the common counts,

Boyle vs. Carfer, 24th Ills. 49.
N. H. Pureiz, Blaiatiff KAtﬁorney.
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STATE OF ILLINOIS, ss.

In THE SUPREME COURT AT OTTAWA,
Or toE Aprir TERM, A.D. 1861.

JAMES GILMORE, Jr., )
Impleaded with
WILLIAM McCULLOUGH,
CYRUS JONES aNnD + Appeal from Peoria.
NELSON JONES
v.
EDWARD F. NOWLAND, |

Pago of A\
Record.

ABSTRACT OF THE RECORD.

1. PRZECIPE IN ASSUMPSIT, to August Special Term, 1860, $8000.
Filed 30th July, 1860.

1-2. ORIGINAL DECLARATION, in assumpsit, filed 80th July, 1360,
One Count on Promissory Note, and Common Counts against Francis
Gilmore, jr., William McCullough, Cyrus Jones, and Nelson Jones, ete.
The word Francis is crossed out and the word James is interlined,
and upon the margin of the Record is written the following : )
¢ Amended by leave of Court, by striking out the word Francis be.
fore Gilmore, and inserting James in place thereof. Sept. 4, 1860.”
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8. SecoND CouNT OF DECLARATION.— Entitled Of Parties:
Complains of James Gilmore, jr., and others, defendants. upon
promissory note set out below, and indorsements thereof, ete.

On the margin of this Count are written the words, ** Filed Septem-
ber 5th, 1860. Enoch P. Sloan, Clerk, by I. Newton, Deputy.”
5. ComyonN CouNTs.
8. Cory or Nork sued on, to wit:
* Pronta, January 12, 1800,
«$5000. Ninety days after date, we, or cither of us, promise
to pay to the order of W. L. Ewing five thousand dollars, for value
received, payuble at the Banking House of L. Howell & Co., Pcoria,
with interest from date, at the rate of ten per centum per annum until
paid.
“ JAMES GILMORE, Jux.,
“WM. McCULLOUGH,
“CYRUS JONES,
“ NELSON JONES.”
Indorsed :

« Pay to L. Howell & Co., or order.
“WM. L. EWING.”

« Pay E. F. Nowland, without recourse on us.
“L. HOWELL & CO.”

7. Account for money had and received.

7.8. Summons issued 30th July to Sheriff McLean county, com-
wanding him to summon said defendant to ““appear before our Circuit
Court, on the first day of the term thereof to be held at Peoria, with-
in and for the said County of Peoria, on the 3d Monday of August
next, then and there in our said Court to answer,”’” ete.

Returned indorsed :

«Txecuted this writ by reading it to the within-named Wm. Me-
Cullough, July 31st, 1860.” And: Executed this writ by reading it
to the within-named James Gilmore, jr., and Nelson Jones. The with-
in-named Cyrus Jones not found in my county. August 1st, 1860.”

8-9. Summons to McLean county, dated 2d August, 1860, for
Cyrus Jones (impleaded with other defendants).

Returned indorsed :

« Executed this writ by reading it to the within-named Cyrus Jones.

August 6th, 1840.”
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10-11. Plea general issuc and notice of set-off filed by defendants’
22d August, 1860. Set-off $10,000, for fuilure of' said Jwing, payee
of said note, to furnish money in season to buy hogs with, according
to his contract, and for work, labor, and services, ete.

12-14. Speciul pleas, No. 1 and 2, of usury.

15. An order of Court for the holding of a special August Term.

22d August, 1860. Motion by defendant to quash summons issued
30th July, 1860, and the return of the Sheriff thereon. Motion over-
ruled. Excepted to by defendant.

16. Motion same day by defendant to quash summons issued 2d
August, and the return thereon. Motion overruled. Hxception by
defendant.

25th August.— Motion by plaintiff to strike Special Pleas, Nos.
1 and 2, from files, for reasons: —

1st. Because the defendant has pleaded the general issue,and given
notice of special matter under the same.

92d. Because the defendant is not permitted in practice to file special
pleas, and to plead the general issue and give notice of special matter
under the same.

Motion sustained. Leave to defendant to clect whether to defend
under the general issue with notice, or under special pleas filed.

Defendant failed to elect, and pleas ordered to be stricken from
files.

Exception taken by defendant.

17. SEPTEMBER +4rH, 1860.— Jury waived, and trial by Court.
Judgment rendered for the plaintiff for §5,322.21 and costs, etc.

Motion by plaintiff to set aside judgment for reasons stated, and
for leave to amend his declaration.”

Motion allowed, and cause continued, with leave to plaintiff to amend
his declaration.

18, 380rm NovEMBER, 1860.— Motion by defendant to strike
plaintiff’s amended declaration from the files, for reasons filed.

Motion overruled. Exception taken by defendant.

18-19, Jury waived, and trial by Court. Judgment rendered for
plaintiff for $5450, and costs, etec.

19, 27rE DECEMBER, 1860.—Motion by defendants for new trial.
Overruled. ,

00, 5t JANUARY, 1861.—Appeal to Supreme Court prayed by
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defendant James Gilmore. Allowed on giving bond in the penal sum
of $10,000, ete.

21, Bitn or Exceprrons, filed 28th August, 1860, recites that—

22d August, 1860, motion by defendant to quash summons issued
80th July, 1860, for reasons:

1. The same is not returnable in terms to the special term, and no
term is appointed by law to be holden on the return day thereof.

Motion overruled, and exception taken by defendant.

9292, Same d:;y. motion by defendant to quash the return made to
the summons issued 30th July, for reasons :

ist. The time of the alleged service is not sufficiently shown.

2d. There is no return as to defendants Gilmore and Cyrus Jones.

Motion overruled, and exceptions taken by defendant.

23, Sawme day, motion by defendants to quash summons issued 2d
August, for that it was issued while a prior writ, issued on the 30th
July last, and directed to the same Sheriff, was in full foree, ete.

Motion overruled, and exception taken by defendant.

Signature and seal of Judge.

24, BiLn or ExcerrIONS, by defendant, filed 28th August, 1860,
recites :

Motion to strike Special Pleas, Nos. 1 and 2, from file (set out at
large above).

Motion sustained, ete., and exception by defendant.

Signature and seal of Judge.

25, BmuL or Excerrions, by defendant, filed 27th December,
1860, recites :

26, Motion by defendant, filed 30th November, 1860, to strike
plaintiff’s amended declaration from files, for reasons :

Ist. The said plaintiff amended his said declaration in violation of
Rule 19 of this Court, to wit :

19. When leave is granted to amend any declaration, bill, answer,
or other pleadings in a cause, the amendment shall be made on a sep-
arate piece of paper, and designated as an amendment, and attached to
or filed with the pleadings so amended; but the pleadings in no case’
to be amended by interlining, erasing, or otherwise altering the
same,” etc.
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97, 2. On the 4th of September, the plaintiff having so amended,
the cause was continued until the next term.

3. On the Hth of September the said plaintiff, without leave of the
Court, filed an additional amendment to his said declaration, by insert-
ing an additional count therein, which said count is marked ¢ filed Sep-
tember 5th, 1860,” etc., upon the margin thereof, but the same was
not designated as an amendment.

Motion overruled on ground that the rule aforesaid is no longer a
rule of the Court. Ixcepted to by defendant.

98, Biru or Excerrions of the defendant filed 27th December,
1860, recites that, 6th December, 1860, a jury being waived and trial
had by the Court, the promissory note below set out was offéred in
evidence by the plaintiff.

29, Proria Jany 12'1860

“§5000 Ninety days after date we or either of us promise to pay
to the order of W. L. Ewing Five Thousand dollars for value received
payable at the Banking House of L. Howell & Co. Peoria with inter-
est from date at the rate of ten per centum per annum until paid.

JAMES GILMORE Jr.

W. McCULLOUGH

CYRUS JONES

NELSON JONES”
Indorsed :

¢ Pay to L. Howell & Co. or order
W. L. EWING.”

“ Pay E. F. Nowland without recourse on us s
i L. HOWELL & CO.”

To the introduction of which the defendant made the following ob-
jections :

1. Variance between said note and declaration.

2. No count in declaration under which said note is admissible in
evidence.

Objections overruled, and exception taken by defendant.

“The Court found for the plaintiff, and assessed his damages at
(85,450.) five thousand four hundred and fifty dollars.”

30, Same day, motion to set aside judgment and for new trial, by
defendant, because :

1. Evidence variant from pleadings.

2. Finding contrary to evidence.

Overruled, and exception taken by defendant.

Signature and seal of Judge.

T e



[6]

3], 5t JANUARY, 1861.— Appeal bond to Snpreme Court filed
by James Gilmore, jr., as principal, and William Stretch and Benja-
min Streteh, as sureties, in the penal sum of $10,000.

39, Certificate, signature, and seal of Clerk.

33, Certificate by Clerk that Rule 19 has not been set aside, ete.
34, ASSIGNMENT OF ERRORS, TO WIT:

1. The mutilation of the declaration by erasure and interlineation,
and the insertion of an additional count therein after the filing thereof,
were contrary to the rules of said Circuit Court. Yet the subsequent
motion to strike said declaration from the files was overruled.

2. The summons issued on the 30th day of July, 1860, and the re-
turn made thereto, are manifestly uncertain, irregular, and illegal.
Yet the Court below refused to quash the same.

3. The summons issued on the 2d day of August, 1860, and the re-
turn thereto, are wholly insufficient. Yet the motion to quash the
said summons was denied.

4. The notice of special matter of defense, contained matters alto-
gether different from those set up in the special pleas filed. Yet the
gaid Cireuit Court required the defendant below to elect between his
said notice and said pleas, and in default thereof, struck said pleas
from the files.

5. The Court below had no authority of law to set aside the first judg-
ment taken in said cause by the plaintiff in that Court, and give him leave
to amend, without giving the defendant there judgment and execution
for his costs. Yet such leave was given without such judgment for
costs.

6. There was a fatal variance between the instrument given in evi-
dence and that described in the declaration. Yet said Circuit Court
received said instrument in evidence.

7. The Court found the issue joined for the plaintiff below, whereas
by the evidence that finding should have been for the defendant there.

8. Said Circuit Court overruled the motion for a new trial, and gave
judgment for the plaintiff below, whereas, by the law of the land, that
motion ought to have been sustained.

9. Said Record and proceedings are otherwise manifestly uncertain,
informal, insufficient, contradictory, absurd, illegal, and void.

BONNEY & ROUSE, Of Counsel for Appellant.
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IN THE SUPREME COURT, STATE OF ILLINOIS,
Third Grand Division, April Term, A. D. 1861,

JAMES GILMORE, Jun.,
VB,

EDWARD F. NOWLAND. %
POINTS AIND BRIEF.

First—The Sheriff’s returns of service of process are legal and sufficient, and
the Court decided correctly in refusing to quash the same.

Second—Irregularities and errors in the said returns if they exist, are waived by
pleading to the merifs and trying the case. ‘ :
Easton vs. Wilton, et. al. 1 Scam. 250.
Delaney vs. Clements, et. al. 2 Scam. 576.
Beecher vs. Jones, et. al: 2 Scam: 463:

"Phird—The Record shows that all the motions to quash the returns werée niade
after plea, and came too late. ; ,

IFourth—The Court decided according to law and the universal rule of practice in
compelling defendant to elect whether lLe would plead specially or plead the gen:
eral issuc and give notice of special matter to be given in evidence under the

samo, &c.
Benjamin vs. McConnell, 4 Gil. 543.

Fifth—The objections to the amendments to the declaration are frivilous—Small
points, and without foundation in fact. There was no such rule of Court in force,
and, the Clerk’s certificate is no evidence of it.

Sixth—There was no varience between the note offered in evidence and the one
described in the special counts.

Seventh—The note was admissible under the common counts.

' Boyle vs. Carter, 24th Ills. 49,

N. H. Purrrs, Bleimtifi’s Attorney.
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