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SUPREME COURT OF ILLINOIS, THIRD GRAND DIVISION.

APRIL TERM, 1860.

CITY OF CHICAGO

V8. Error to Superior Court of Chicago.
P. T. BURTICE et al.

DEFENDANTS’ POINTS.

1

The order of the Common Council for this improvement was
as follows, viz:

‘ That West Madison street be graded and McA damized from
Sangamon street west to the city limits.” (Record, p. 45-6.)

See also, for further order on same Record, p. 48.

The assessment was made for a different work: it was for ben-.
efits from *McAdamizing Madison street, from the centre of
Sangamon street west to the city limits.” (Record, Pp. 48, 67,
and 70.)

The notice of the meeting was for the same improvement
described in and ordered by the Commom Council. (R. p. 68.)
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The notice of confirmation given was for the improvement

described in the assessment roll from centre of Sangamon street.
(Record, p. 70.) '

The order of confirmation was of the said last named improve-
ment. (Record, p. 71.)

The city charter requires notices to be given of the meeting
of the commissioners, and of the time for the making and hear-

ing objections and confirmation of the assessment.

Municipal Code, p. 33, Sec. 3.
2 p. 35, Sec. 11.

II.

The charter of the city limits the power of the city to an
annual assessment not exceeding 3 per cent. of the value of the

property benefitted and charged.

Municipal Code, p. 38, Sec. 2.
Morrison et al. vs. City of Chicago, 22 IIL R. 573,

This limitation is upon the value of the property and not upon
its valuation. The language of the limitation is, * Provided
such assessment shall not exceed three per cenf. per annum on the
property assessed.”

If it be in the power of the city or the commissioners to fix
an arbitrary valuation, then indeed the restriction or limitation
would become inoperative as a shield or protection against fraud
and rapacity.

It would be in the power of the city to raise any given sum

in one year by arbitrarily fixing such a valuation upon the pro-
perty as would give the required sum on 3 per cent. or less.

The court has construed it as a limitation upon the power of
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the Common Council. This fully implies, and imperatively re-
quires, the true business cash value of the property as the basis
of the assessment.

To part with this #rue value asa rule is to surrender the whole
limitation, or restriction upon the power. It is a question of
power, of jurisdiction.

The city can only make such assessments as the charter autho-
rizes, and those must be made under the limitations provided in
the charter.

We may, therefore, show the fact ousting the jurisdiction
when application is made for a judgment to enforce the assess-
ment as a lien. ;

If the fact be true, then there is no jurisdiction in the council
to assess so much, nor in the court below to enforce it.

IIT.

We again object to the valuation as excessive and fraudulent.

In making the assessment, the commissioners who made it
actually adopted a general scale for different sections of the line
of improvement, and imposed an arbitrary valuation upon each
front foot in each division, so that an aggregate sum could be
reached that would make the sum to be assessed within the limit
of 3 per cent.

This rule is, in its effcct upon the property-holder, fraudulent.

Accordingly in this case, in carrying out the rule adopted,
the defendants were assessed from 33 to 150 per cent. above the
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value of their lands and lots. Thus, instead of paying not ex-
ceeding three per cent. of the value of their lots, they are called

upon to pay from 4 to 8 1-2 per cent. upon the actual value of
their property.

Where the appraisement is so grossly overdrawn, it is impos-
sible to shut your eyes to its enormity and seek to sustain it by
technical rules applicable to the time, place, and manner of
making and proving the objection.

The charter has provided in very general terms, and in a sum-
mary way, without pleadings, a right to offer a defence. (Amend-
ment, p. 15, Sec. 43.)

If nothing could be offered here that might have been objected "

on the confirmation, then indeed the meaning of this section is
very limited. But, on the contrary, it was manifestly intended
that when the court sits under this special limited jurisdiction
to enforce this specific lien on the land for supposed benefits, the
owner shall have the right to take the affirmative and show, and
the court may judge and refuse to render such a judgment for,
any reason appearing to him sufficient without regard to the
opinions and views of the commissioners.

And such has been the interpretation of the meaning of the
legislature in this section. The court has allowed and will allow
any defence to be made which may appear to them to be sufficient
for refusing to render a judgment against the lots.

Pease v8. The City of Chicago, 21 IIL 500.

Nothing can be shown more conclusive against such a judg-
ment than an unjust, inflated appraisement of their lots at from
one-third to three times their value, increasing their liability in
the same ratio.
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The defendants have introduced respectable real estate dealers
and shown this exhorbitant valuation by them. There can be
no question of this over-valuation. All plaintiff can object to
is the right to offer this proof at all.

So it would seem that if there be any objection to the witness
Keep, it is to what he swears to rather than to him as a witness.

Plaintiff has, however, objected to the fact being proven by
one of the commissioners.

The objection is based upon a supposed analogy between the
duty of a commissioner in making assessments and the office and
duty of a juror. I do not perceive the analogy; and must ask
and wait for the production of some authority, which I believe
the plaintiff ’s attorney will not be able to produce.

Iv.

The several cases cited in 21 IIl. R. 605, 22 Ill. 577, and 6
Gill. and Johnson, 312, have no application. They are cases of
the familiar principle that equity will not interpose to relieve
the negligence of the party in not making his defence at law.

_ The case in 1 Foster, 361, refused to allow plaintiff to recover
damages a second time for the same injury.

. In the cases in 19 Wend. 652 ef seq., and 23 Wend. R. 280-7,
the court held that they would look to the question of the valu-
ation, and in the former did refer the report back. Where the
jurisdiction depends upon a fair valuation, it may be shown in
another action.
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V.

But here we claim that the statute (Amended Charter, p. 15,
Sec. 43,) expressly authorizes owners and persons having claims
or interests in the lands to make objections, and the court to
pass upon and sustain them if deemed sufficient; and this act
has been construed so to mean by the case of Pease vs. T'he City
of COhicago, 21 1L 500, before refered to.

They bring this new action to enforce a specific lien, and we
make this defence, as we are authorized by the very authority
under which the court acted. It isa statutory defence to this
new action. We do not derive it from the general principles
and analogies of the law, but from the Statute itself.

Where the commissioners keep within the powers delegated,
and act upon the facts and circumstances, and in the manner they
are authorized, their acts may be binding; nay, may even he
final and conclusive; and the Superior court and this court
would confirm their acts, even upon new objections raised.

But when they depart from either, then their acts and conclu-
. sions may “be attacked for fraud or excess of jurisdiction.”
Albany & West Stockbridge R. R. Co. vs. Town of Canaan, 16 Barb. S. C. R. 248.

In ex parte Mayor &c., of Albany, 23 Wend. R. 276, the court
distinetly decide that no extraneous facts dehors the return can
be alleged upon a certiorart, and that, where a party wishes to
attack the proceeding by facts and proofs not apparent upon the
face of the record, showing & want or excess of jurisdiction, that
there the party must bring his action against the other party as
a wrong-doer. Tnis is the true doctrine and distinction, and in
perfect harmony with the case of Pease vs. T'he City of Ohicago
above cited. There and here the City brought her new action
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upon the assessment, claiming that, by reason of the assessment,
a lien had been created upon the land, and for its enforcement
by a specific judgment and sale.

To this new action we plead, as the statute authorizes, that
the whole assessment is void by reason of a want of jurisdiction
to levy or assess more than 3 per cent.

This is the issue; and we claim a right to call witnesses to
sustain it by showing an evasion of this restrictive limitation of
power by a false over-estimate of the lands in the apportion-
ment of benefits and burthens. This is met not by a denial of the
fact, but upon a principle of estoppel, or former decision. Now
neither principle applies. No court, however high, or any indi-
vidual can preclude an inquiry into its jurisdiction, upon the
ground that its own action, in assuming it, is conclusive. Such
an assumption begs the very questionin issue. No judgment can
become conclusive until the jurisdiction of the court is shown.

The common law gives us the right to show, in a collateral ac-
tion, a want of jurisdiction.

The charter here gives us additionally a right to show any
objection that this court may deem sufficient for withholding
this specific remedy. Such an objection being shown, we feel
assured of an affirmance.

VI.

Lastly, we object on account of a want of jurisdiction in the i
Superior Court of Chicago to hold a special term on the 26th day
of January, 1860, under its new organization.
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The dct of 1859, (Acts 1859, pp. 85-6, Sects. 7, 8, 9, 10 and
11,) contains a new delegation of powers, and imposes new du-
ties upon that court. Amongst other duties, the court is required
to begin a new. term the first Monday in every month, and hold
it until the last Saturday in each month. The last Saturday in
January, 1860, was on 28th day of the month, so that the special
term was held during the continuance of the regular term, ac-
cording to the requirements of the act re-organizing that court.
We claim that since the re-organization of this court, it has no
power to adjourn over a general term, in order to hold a special
term.

WALTER B. SCATES,
Of Counsel for Defendants in Error.
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SUPREME COURT OF ILLINOIS, THIRD GRAND DIVISION.

APRIL TERM, 1860.

CITY OF CHICAGO

: . Brror to Superior Court of Chicago.
P. T. BURTICE et al.

DEFENDANTS’ POINTS.

I

The order of the Common Council for this improvement was
as follows, viz:

* That West Madison street be graded and McAdamized from
Sangamon street west to the city limits.” (Record, p. 45-6.)

See also, for further order on same Record,. p. 48.

The assessment was made for a different work : it was for ben-
efits from “ McAdamizing Madison street, from the centre of
Sangamon street west to the city limits.”  (Record, pp. 48, 67,

_and 70.)

The notice of the meeting was for the same improvement
described in and ordered by the Commom Council. (R. p- 68.)
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The notice of confirmation given was for the improvement
described in the assessment roll from centre of Sangamon street.
(Record, p. 70.)

The order of confirmation was of the said last named improve-
ment. (Record, p. 71.)

The city charter requires notices to be given of the meeting
of the commissioners, and of the time for the making and hear-

ing objections and confirmation of the assessment.

Municipal Code, p. 33, Sec. 3.
" p- 35, Sec. 11

II.

The charter of the city limits the power of the city to an
annual assessment not exceeding 3 per cent. of the value of the

property benefitted and charged.

Municipal Code, p. 38, Sec. 2.
Morrison et al. vs. City of Chicago, 22 I1L R. 573.

This limitation is upon the value of the property and not upon
its valuation. The language of the limitation is, * Provided
such assessment shall not exceed three per cent. per annum on the

property assessed.”

If it be in the power of the city or the commissioners to fix
an arbitrary valuation, then indeed the restriction or limitation
would become inoperative as a shield or protection against fraud
and rapacity. ;

It would be in the power of the city to raise any given sum
in one year by arbitrarily fixing such a valuation upon the pro-
perty as would give the required sum on 3 per cent. or less.

The court has construed it as a limitation upon the power of
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the Common Council. This fully implies, and imperatively re-
quires, the true business cash value of the property as the basis
of the assessment.

To part with this true value asa rule is to surrender the whole
limitation, or restriction upon the power. It is a question of
power, of jurisdiction.

The city can only make such assessments as the charter autho-
rizes, and those must be made under the limitations provided in
the charter.

We may, therefore, show the fact ousting the jurisdiction
when application is made for a judgment to enforce the assess-
ment as a lien.

If the fact be true, then there is no jurisdiction in the council
to assess so much, nor in the court below to enforce it.

IIL

We again object to the valuation as excessive and fraudulent.

In making the assessment, the commissioners who made it
actually adopted a general scale for different sections of the line
of improvement, and imposed an arbitrary valuation upon each
front foot in each division, so that an aggregate sum could be
reached that would make the sum to be assessed within the limit
of 3 per cent.

This rule is, in its effect upon the propcrby-holder, fraudulent.

Accordingly in this case, in carrying out the rule adopted,
the defendants were assessed from 33 to 150 per cent. above the
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vilue of their lands and lots. Thus, instead of paying not ex-
ceeding three per cent. of the value of their lots, they are called

upon to pay from 4 to 8 1-2 per cent. upon the actual value of
their property.

Where the appraisement is so grossly overdrawn, it is impos-
sible to shut your eyes to its enormity and seek to sustain it by
technical rules applicable to the time, place, and manner of
making and proving the objection. -

The charter has provided in very general terms, and in a sum-
mary way, without pleadings, a right to offer a defence. (Amend-
ment, p. 15, Sec. 43.)

If nothing could be offered here that might have been objected
on the confirmation, then indeed the meaning of this section is
very limited. But, on the confrary, it was manifestly intended
that when the court sits under this special limited jurisdiction
to enforce this specific lien on the land for supposed benefits, the
owner shall have the right to take the affirmative and show, and
the court may judge and refuse to render such a judgment for,
any reason appearing to him sufficient without regard to the
opinions and views of the commissioners.

And such has been the interpretation of the meaning of the
legislature in this section. The court has allowed and will allow
any defence to be made which may appear to them to be sufficient
for refusing to render a judgment against the lots.

Pease v8. The City of Chicago, 21 Til. 500.

Nothing can be shown more conclusive against such a judg-
ment than an unjust, inflated appraisement of their lots at from

one-third to three times their value, increasing their liability in
the same ratio.
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The defendants have introduced respectable real estate dealers
and shown this exhorbitant valuation by them. There can be
no question of this over-valuation. All plaintiff can object to
is the right to offer this proof at all.

So it would seem that if there be any objection to the witness
Keep, it is to what he swears to rather than to him as a witness. °

Plaintiff has, however, objected to the fact being proven by
one of the commissioners.

The objection is based upon a supposed analogy between the
duty of a commissioner in making assessments and the office and
duty of a juror. I do not perceive the analogy; and must ask
and wait for the production of some authorrty, which I believe
the plaintiff s attorney will not be able to produce.

IV.

The several cases cited in 21 IlL R. 605, 22 Ill. 577, and 6
Gill. and Johnson, 312, have no application. They are cases of
the familiar principle that equity will not interpose to relieve
the negligence of the party in not making his defence at law.

The case in 1 Foster, 361, refused to allow plaintiff' to recover
damages a second time for the same injury.

In the cases in 19 Wend. 652 ef seg., and 23 Wend. R. 280-7,
the court held that they would look to the question of the valu-
ation, and in the former did refer the report back. Where the
jurisdiction depends upon a fair valuation, it may be shown in
another action.
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upon the assessment, claiming that, by reason of the assessment,
a lien had been created upon the land, and for its enforcement
by a specific judgment and sale.

. ; :

To this new action we plead, as the statute authorizes, that

the whole assessment is void by reason of a want of jurisdiction
to levy or assess more than 3 per cent.

This is the issue; and we claim a right to call witnesses to
sustain it by showing an evasion of this restrictive limitation of
power by a false over-estimate of the lands in the apportion-
ment of benefits and burthens. Thisis met not by a denial of the
fact, but upon a principle of estoppel, or former decision. Now
neither principle applies. No court, however high, or any indi-
vidual can preclude an inquiry into its jurisdiction, upon the
ground that its own action, in assuming if, is conclusive. Such
an assumption begs the very question in issue. No judgment can
become conclusive until the jurisdiction of the court is shown.

The common law gives us the right to show, in a collateral ac-
tion, a want of jurisdiction.

The charter here gives us additionally a right to show any
objection that this court may deem sufficient for withholding
this specific remedy. Such an objection being shown, we feel
assured of an affirmance.

VI.

Lastly, we object on account of a want of jurisdiction in the
Superior Court of Chicago to hold a special term on the 26th day
of January, 1860, under its new organization.
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But here we claim that the statute (Amended Charter, p. 15,
Sec. 43,) expressly authorizes owners and persons having claims
or interests in the lands to make objections, and the court to
pass upon and sustain them if deemed sufficient; and this act

has been construed so to mean by the case of Pease vs. The City
of Chicago, 21 TIL. 500, before refered to.

They bring this new action to enforce a specific lien, and we
make this defence, as we are authorized by the very authority
under which the court acted. It isa statutory defence to this

new action. We do not derive it from the general principles

and analogies of the law, but from the Statute itself.

Where the commissioners keep within the powers delegated,
and act upon the facts and circumstances, and in the manner they
are authorized, their acts may be binding; nay, may even be
final and conclusive; and the Superior court and this court
would confirm their acts, even upon new objections raised.

But when they depart from either, then their acts and conclu-
sions may “ be.attacked for fraud or excess of jurisdiction.”
Albany & West Stockbridge R. R. Co. vs. Town of Canaan, 16 Barb. S. C. R. 248.

In ex parte Mayor &c., of Albany, 23 Wend. R. 276, the court
distinctly decide that no extraneous facts dekors the return can
be alleged upon a certiorart, and that, where a party wishes to
attack the proceeding by facts and proofs not apparent upon the
face of the record, showing a want or excess of jurisdiction, that
there the party must bring his action against the other party as
a wrong-doer. Thnis is the true doctrine and distinction, and in
perfect harmony with the case of Pease vs. 1'he City of Chicago
above cited. There and here the City brought her new action
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The act of 1859, (Acts 1859, pp. 85-6, Sects. 7, 8, 9, 10 and
11,) contains a new delegation of powers, and i 1mpose3 new du-
ties upon that court. Amongst other duties, the court is required
to begin a new term the first Monday in every month, and hold
it until the last Saturday in each month. The last Saturday in
January, 1860, was on 28th day of the month, so that the special
term was held during the continuance of the regular term, ac-
cording to the requirements of the act re-organizing that court.
We claim that since the re-organization of this court, it has no
power to adjourn over a general term, in order to hold a special

term.
WALTER B. SCATES,

Of Counsel for Defendants in Error.
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SUPREME COURT OF ILLINéIS, THIRD GRAND DIVISION.

APRIL, TERM, 1860.

CITY OF CHICAGO

vS. Frror to Superior Court of Chicago.
P. T. BURTICE et al.

DEFENTANTS’ ROINTS.
The order of the Common Council for this improvement was
as follows, viz:

¢ That West Madison street be graded and McAdamized from
Sangamon street west to the city limits.” (Record, p. 45-6.)

See also, for further order on same Record, p. 48.

The assessment was made for a different work: it was for ben-
efits from *McAdamizing Madison street, from the cenire of
Sangamon street west to the city limits.”  (Record, pp. 48, 67,
and 70.)

The notice of the meeting was for the same improvement
described in and ordered by the Commom Council. (R. p. 68.)
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The notice of confirmation given was for the improvement

described in the assessment roll from centre of Sangamon strget.
(Record, p. 70.)

The order of confirmation wasof the said last named improve-
ment. (Record, p. 71.)

The city charter requires notices to be given of the meeting
of the commissioners, and of the time for the making and hear-

ing objections and confirmation of the assessment.

Mumoxpal Code,p 33 Sec. 3.
p. 35, Sec. 11.

I,

The -charter of the city limits the power of the city to an
annual assessment not exceeding 3 per cent. of the value of the

property benefitted and charged.

Municipal Code, p. 38, Sec. 2.
Morrison et al. vs. C'zty of C/ncaga, 22 111 R. 573.

This limitation is upon the value of the property and not upon
its valuation. The language of the limitation is, ‘*Provided
such assessment shall not exceed three per cent. per annum on the
property assessed.”

If it be in the power of the city or the commissioners to fix
an arbitrary valuation, then indeed the restriction or limitation
would become inoperative as a shield or protection against fraud
and rapacity.

] It would be in the power of the city to raise any given sum
In one year by arbitrarily fixing such a valuation upon the pro-
perty as would give the required sum on 3 per cent. or less.

The court has construed it as a limitation upon the power of
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the Common Council. This fully implies, and imperatively re-
quires, the true business cash value of the property as the basis
of the assessment.

To part with this true value asa rule is to surrender the whole
limitation, or restriction upon the power. It is a question of
power, of jurisdiction.

The city can only make such assessments as the charter autho-
rizes, and those must be made under the limitations provided in
the charter.

We may, therefore, show the fact ousting the jurisdiction
when application is made for a judgment to enforce the assess-
ment as a lien. {

If the fact be true, then there is no jurdsdiction in the council
to assess so much, nor in the court below to enforce it.

IIT.

We again object to the valuation as excessive and fraudulent.

In making the assessment, the commissioners who made it
actually adopted a general scale for different sections of the line
of improvement, and imposed an arbitrary valuation upon each
front foot in each division, so that an aggregate sum could be
reached that would make the sum to be assessed within the limit
of 3 per cent.

This rule is, in its effcct upon the property-holder, fraudulent.

Accordingly in this case, in carrying out the rule adopted,
the defendants were assessed from 33 to 150 per cent. above the

-
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value of their lands and lots. Thus, instead of paying not ex-
ceeding three per cent. of the value of their lots; they are called

upon to pay from 4 to 8 1-2 per cent. upon the actual value of
their property. i

Where the appraisement is so grossly overdrawn, it is impos-
sible to shut your eyes to its enormity and seek to sustain it by
fechnical rules applicable to the time, place, and manner of
making and proving the objection.

The charter has provided in very general terms, and in a sum-
mary way, without pleadings, a right to offer a defence. (Amend-
ment, p. 15, Sec. 43.)

If nothing could be offered here that might have been objected
on the confirmation, then indeed the meaning of this section is
very limited. But, on the contrary, it was manifestly intended
that when the court sits under this special limited jurisdiction
to enforce this specific lien on the land for supposed benefits, the
owner shall have the right to take the affirmative and show, and
the court may judge and refuse to render such a Jjudgment for,

any reason appearing to him sufficient without regard to the
opinions and views of the commissioners.

And such has been the interpretation of the meaning of the
legislature in this section. The court has allowed and will allow
any defence to be made which may appear to them to be sufficient
for refusing to render a judgment against the lots.

Pease vs. The City of Chicago, 21 IIL 500.

Nothing can be shown more conclusive against such a judg-
ment than an unjust, inflated appraisement of their lots at from
one-third to three times théir value, increasing their liability in
the same ratio.
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The defendants have introduced respectable real estate dealers
and shown this exhorbitant valuation by them. There can be
no question of this over-valuation. All plaintiff can object to
is the right to offer this proof at all.

So it would seem that if there be any objection to the witness
Keep, it is to what he swears to rather than to him as a witness.

Plaintiff has, however, objected to the fact being proven by
one of the commissioners.

The objection is based upon a supposed analogy between the
duty of a commissioner in making assessments and the office and
duty of a juror. I do not perceive the analogy, and must ask
and wait for the production of some authority, which I believe
the plaintiff ’s attorney will not be able to produce.

Iv.

The several cases cited in 21 IIL R. 605, 22 Ill. 577, and 6
Gill. and Johnson, 312, have no application. They are cases of
the familiar principle that equity will not interpose to relieve
the negligence of the party in not making his defence at law.

' The case in 1 Foster, 361, refused to allow plaintiff' to recover
damages a second time for the same injury.

In the cases in 19 Wend. 652 ef seq., and 23 Wend. R. 280-7,
the court held that they would look to the question of the valu-
ation, and in the former did refer the report back. Where the
jurisdiction depends upon a fair valuation, it may be shown in
another action.
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But here we claim that the statute (Amended Charter, p. 15,
Sec. 43,) expressly authorizes owners and persons having claims
or interests in the lands to make objections, and the court to-
pass upon and sustain them if deemed sufficient; and this act
has been construed so to mean by the case of Pease vs. The City
of Chicago, 21 I11. 500, before refered to.

They bring this new action to enforce a specific lien, and we
make this defence, as we are authorized by the very authority
under which the court acted. It isa statutory defence to this
new action. We do not derive it from the general principles
and analogies of the law, but from the Statute itself.

Where the commissioners keep within the powers delegated,
and act upon the facts and circumstances, and in the manner they
are authorized, their acts may be binding ; nay, may even be
final and conclusive; and the Superior court and this court
would confirm their acts, even upon new objections raised.

But when they depart from either, then their acts and conclu-
sions may ‘be attacked for fraud or excess of jurisdiction.”
Albany & West Stockbridge R. R. Co. vs. Town of Canaan, 16 Barb. S. C. R. 248.

In ex parte Mayor &c., of Albany, 23 Wend. R. 276, the court
distinctly decide that no extraneous facts dekors the return can
be alleged upon a certiorar, and that, where a party wishes to
attack the proceeding by facts and proofs not apparent upon the
face of the record, showing a want or excess of Jurisdiction, that
there the party must bring his action against the other party as
a wrong-doer. Tnis is the true doctrine and distinction, and in
perfect harmony with the case of Pease vs. T'he Cily of Chicago
above cited. There and here the City brought her new action
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upon the assessment, claiming that, by reason of the assessment,

a lien had been created upon the land, and for its enforcement
by a specific judgment and sale.

To this new action we plead, as the statute authorizes, that
the whole assessment is void by reason of a want of jurisdiction
ito levy or assess more than 3 per cent.

This is the issue; and we claim a right to call witnesses to
sustain it by showing an evasion of this restrictive limitation of
power by a false over-estimate of the lands in the apportion-
ment of benefits and burthens. This is met not by a denial of the
fact, but upon a principle of estoppel, or former decision. Now
neither principle applies. No court, however high, or any indi-
vidual can preclude an inquiry into its jurisdiction, upon the
ground that its own action, in assuming it, is conclusive. Such
an assumption begs the very questionin issue. No judgment can
become conclusive until the jurisdiction of the court is shown.

The common law gives us the right to show, in a collateral ac-
tion, a want of jurisdiction.

The charter here gives us additionally a right to show any
objection that this court may deem sufficient for withholding
this specific remedy. Such an objection being shown, we feel
assured of an affirmance.

VI

Lastly, we object on account of g want of jurisdiction in the
Superior Court of Chicago to hold a special term on the 26th day
of January, 1860, under its new organization.
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The act of 1859, (Acts 1859, pp. 85-6, Sects. 7, 8, 9, 10 and
11,) contains a new delegation of powers, and imposes new du-
ties upon that court. Amongst other duties, the court is required
to begin a new term the first Monday in every month, and hold
it until the last Saturday in each month. The last Saturday in
January, 1860, was on 28th day of the month, so that the special
term was held during the continuance of the regular term, ac-

. cording to the requirements of the act re-organizing that court.
We claim that since the re-organization of this court, it has no
power to adjourn over a general term, in order to hold a special
term. :

WALTER B. SCATES,
Of Counsel for Defendants in Error.
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I

The order of the Common Council for this improvement was
as follows, viz:

¢ That West Madison street be graded and McAdamized from
Sangamon street west to the city limits.” (Record, p. 45-6.)

See also, for further order on same Record, p. 48.

The assessment was made for a different work: it was for ben-
efits from *McAdamizing Madison street, from the centre of
Sangamon street west to the city limits.” (Record, pp. 48, 67,
and 70.)

The notice of the meeting was for the same improvement
described in and ordered by the Commom Council. (R. p. 68.)
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The notice of confirmation given was for the improvement
described in the assessment roll from centre of Sangamon street.
(Record, p. 70.)

The order of confirmation was of the said last named improve-
ment. (Record, p. 71.)

The city charter requires notices to be given of the meeting
of-the commissioners, and of the time for the making and hear-

ing objections and confirmation of the assessment.

Municipal Code, p. 33, Sec. 3.
s p. 35, Sec. 11.

II.

The charter of the city limits the power of the city to an
annual assessment not exceeding 3 per cent. of the value of the

property benefitted and charged.

Municipal Code, p. 38, Sec. 2.
Morrison et al. vs. City of Chicago, 22 111 R. 573.

This limitation is upon the value of the property and not upor
its valuation. The language of the limitation is, **Provided
such assessment shall not exceed three per cent. per annum on the
property assessed.” <

If it be in the power of the city or the commissioners to fiz
an arbitrary valuation, then indeed the restriction or limitation
would become inoperative as a shield or protection against fraud
and rapacity.

It would be in the power of the city to raise any given sum
in one year by arbitrarily fixing such a valuation upon the pro-
perty as would give the required sum on 3 per cent. or less.

The court has construed it as a limitation upon the power of
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the Common Council. This fully implies, and imperatively re-
quires, the true business cash value of the property as the basis
of the assessment.

To part with this #rue value as a rule is to surrender the whole
limitation, or restriction upon the power. It is a question of
power, of jurisdiction.

The city can only make such assessments as the charter autho-
rizes, and those must be made under the limitations provided in
the charter.

We may, therefore, show the fact ousting the jurisdiction
when application is made for a judgment to enforce the assess-
ment ag a lien.

If the fact be true, then there is no jurisdiction in the council
to assess so much, nor in the court below to enforce it.

III.

We again object to the valuation as excessive and fraudulent,

In making the assessment, the commissioners who made it
actually adopted a general scale for different sections of the line
of improvement, and imposed an arbitrary valuation upon each
front foot in each division, so that an aggregate sum could be
reached that would make the sum to be assessed within the limit
of 3 per cent.

This rule is, in its effcet upon the property-holder, fraudulent.

Accordingly in this case, in carrying out the rule adopted,
the defendants were assessed from 33 to 150 per cent. above the
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value of their lands and lots. Thus, instead of paying not ex-
ceeding three per cent. of the value of their lots, they are called

upon to pay from 4 to 8 1-2 per cent. upon the actual value of
their property.

Where the appraisement is so grossly overdrawn, it is impos-
sible to shut your eyes to its enormity and seel to sustain it by

technical rules applicable to the time, place, and manner of
making and proving the objection.

The charter has provided in very general terms, and in a sum-

mary way, without pleadings, a right to offer a defence. (Amend-
ment, p. 15, Sec. 43.)

If nothing could be offered here that might have been objected
on the confirmation, then indeed the meaning of this section is
very limited. But, on the contrary, it was manifestly intended
that when the court sits under this special limited jurisdiction
to enforce this specific lien on the land for supposed benefits, the
owner shall have the right to take the affirmative and show, and
the court may judge and refuse to render such a judgment for,

any reason appearing to him sufficient without regard to the
_opinions and views of the commissioners.

And such has been the interpretation of the meaning of the
legislature in this section. The court has allowed and will allow
any defence to be made which may appear to them to be sufficient
for refusing to render a judgment against the lots.

Peasc vs. The City of Olicago, 21 Til. 500.

Nothing can be shown more conclusive against such a judg-
ment than an unjust, inflated appraisement of their lots at from

one-third to three times their value, increasing their liability in
the same ratio.
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The defendants have introduced respectable real estate dealers
and shown this exhorbitant valuation by them. There can be
no question of this over-valuation. All plaintiff can object to
is the right to offer this proof at all.

So it would seem that if there be any objection to the witness
Keep, it is to what he swears to rather than to him as a witness.

Plaintiff has, however, objected to the fact being proven by
one of the commissioners.

The objection is based upon a supposed analogy between the
duty of a commissioner in making assessments and the office and
duty of a juror. I do not perceive the analogy, and must ask -
and wait for the production of some authority, which I believe
the plaintiff ’s attorney will not be able to produce.

IV.

The several cases cited in 21 IIL R. 605, 22 Il 577, and 6
Gill. and Johnson, 312, have no application. They are cases of
the familiar principle that equity will not interposg to relieve
the negligence of the party in not making his defence at law.

The case in 1 Foster, 361, refused to allow plaintiff to recover
damages a second time for the same injury.

In the cases in 19 Wend. 652 et seq., and 23 Wend. R. 280-7,
the court held that they would look to the question of the valu-
ation, and in the former did refer the report back. Where the
Jjurisdiction depends upon a fair valuation, it may be shown in
another action.
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But here we claim that the statute (Amended Charter, p. 15,
Sec. 43,) expressly authorizes owners and persons having claims
or interests in the lands to make objections, and the court to
pass upon and sustain them if deemed sufficient; and this act
has been construed so to mean by the case of Pease vs. T'he City
of Chicago, 21 Tl1. 500, before refered to.

They bring this new action to enforce a specific lien, and we .
make this defence, as we are authorized by the very authority
under which the court acted. Itisa statutory defence to this
new action. We do not derive it from the general princip\les
and analogies of the law, but from the Statute itself.

Where the commissioners keep within the powers delegated,
and act upon the facts and circumstances, and in the manner they
are authorized, their acts may be binding ; nay, may even be
final and conclusive; and the Superior court and this court
would confirm their acts, even upon new objections raised.

But when they depart from either, then their acts and conclu-
sions may * be attacked for fraud or excess of Jurisdiction.”
Albany & West Stockbridge R. R. Co. vs. Town of Canaan, 16 Barb. S. C. R. 248,

In ex parte Mayor &c., of Albany, 23 Wend. R. 276, the court
distinctly decide that no extraneous facts dekors the return can
be alleged upon a certiorar, and that, where a party wishes to

- attack the proceeding by facts and proofs not apparent upon the
face of the record, showing a want or excess of jurisdiction, that
there the party must bring his action against the other party as
a wrong-doer. This is the true doctrine and distinction, and in

perfect harmony with the case of Pease vs. T'he City of Chicago
above cited. There and here the City brought her new action
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upon the assessment, claiming that, by reason of the assessment,

a lien had been created upon the land, and for its enforcement
by a specific judgment and sale.

To this new action we plead, as the statute authorizes, that
the whole assessment is void by reason of a want of jurisdiction
to levy or assess more than 3 per cent.

This is the issue; and we claim a right to call witnesses to
sustain it by showing an evasion of this restrictive limitation of
power by a false over-estimate of the lands in the apportion-
ment of benefits and burthens. This is met not by a denial of the
fact, but upon a principle of estoppel, or former decision. Now
neither principle applies. No court, however high, or any indi-
vidual can preclude an inquiry into its jurisdiction, upon the
ground that its own action, in assuming i, is conclusive. Such
an assumption begs the very question in issue. No judgment can
become conclusive until the jurisdiction of the court is shown.

The common law gives us the right to show, in a collateral ac-
tion, a want of jurisdiction.

The charter here gives us additionally a right to show any
objection that this court may deem sufficient for withholding
this specific remedy. Such an objection being shown, we feel
assured of an affirmance.

VI.

Lastly, we object on account of a want of jurisdiction in the
Superior Court of Chicago to hold a special term on the 26th day
of January, 1860, under its new organization.
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The act of 1859, (Acts 1859, pp. 85-6, Sects. 7, 8, 9, 10 and
11,) contains a new delegation of powers, and imposes new du-
ties upon that court. Amongst other duties, the court is required
to begin a new term the first Monday in every month, and hold
it until the last Saturday in each month. The last Sturday in
January, 1860, was on 28th day of the month, so-that the special
term was held during the continuance of the regular term, ac-
cording to the requirements of the act re-organizing that court.
We claim that since the re-organization of this court, it has no
power to adjourn over a general term, in order to hold a special
term.

WALTER B. SCATES,
Of Counsel for Defendants in Error.
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- This was a special proceeding on the part of the City of Chicago to collect an
assessment which had been levied upon the property holders in the West Division
of the city to pay for grading and MecAdamizing West Madison street from

S

Sungamon street west to the city limits.
; C

The assessment was levied in accordance with the provisions of chapter VII of

the municipal laws of the City of Chicago commencing at page 38 and extending
7 i st ’(/,!. ; 9 to page 41 inclusive.

The first and second sections of that act gives the city power to MeAdamize,

pave and improve the streets generally.

The third scction provides that *‘the amount to be assessed for any such im-
* provement (except side walks and private drains) shall be determined by the

¢ Common (‘ouncil, and they shall by ballot appoint, by a majority of all the Al-

N’
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¢dermen authorized by law to elect, three reputable free holders of the city to
¢make such assessment, 7'he Commissioners shall be sworn fuithfully and im-

¢ partially to execute their duty to the best of their ability.”

Section 4 provides that “ before entering on their duties the commissioners shall
¢ give six days notice in the corporation newspaper of the time and place of meet-
‘ing to all persons interested, (City of Ottowa vs. Mucey, 20 T11. 482) and they
¢may, if necessary, adjourn from day to day. The commissioners shall assess the
¢ amount directed by the Common Council to be assessed on the real estate by them
¢ deemed benefited by any such improvement in proportion to the benefit resulting
“thereto as nearly as may be, and briefly describe, on the assessment roll to be
“made by them, the real estate in respect to which any assessment is made and

“the value thereof.”

Section 6 provides that * when the commissioners shall have completed their
¢ assessment and made a corrected copy thereof they shall deliver the same to the
¢ city clerk, within forty days after their appointment, signed by all the com-

¢ missioners.

«The clerk shall, thereupon, cause a notice to be published in the corporation
« newspaper for six duys, to all persons iuterested, of the completion of the assess-
“ment and the filing of the roll. ~ 7ime and place shall be designated therein for

¢ hearing objections.”

Section 7. Auny person interested may appeal to the Common Council for the
« correction of the assessment. Appeals shall be in writing and filed iu the clerk’s
“office within ten days after the first publication of said notice. The Council may
¢adjourn such kearing trom day to day and shall have power, in case of appeal or
¢ otherwise, in their discretion, to vevise and correct the assessment and confirm or
¢annul the same and ‘direct a new assessment to be made, in the manner herein
¢before directed, by the same commissioners or by three others which shall be final
“and conclusive en all parties interested, if confirmed ; when confirmed, the assess-
“ment shall be collected as in other cases and no appeal or writ of error shall lie
“in any case from such order and determination. It any nssessment be set aside
*by order of any Court, the Common Council may cause a new one to be made in

¢like manner for the same purpose for the collection of the amount so assessed.”

By section 4, chupter 8 page 43, provides that “all taxes and assessments general
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¢or special levied or assessed by the Common Council, under this act, shall be a
¢ lien upon the real estate upon which the same may be imposed, voted or assessed,
¢ for two years from and after the corrected assessment roll shall have been con-
¢ firmed, and on personal estate from and after the delivery of the warrant for the
¢ collection thereof until paid, and no sale or transfer shall affect the lien.”

Hamilton vs. City of Chicago, 22 Tl1. 580.

Now the Court will perceive that the confirmation of an assessment by the

Common Council is a matter of no slight importance.

In the first place the statute makes it “final and conclusive upon all parties
interested,” and secondly it makes the assessment a Zien upon the property for two
* years from and after it is confirmed, and that there isa vast difference in the powers

of the Common Council.

The powers of a Common Council are two-fold :

First they are legislative ; and, second, judicial.

They act as legislators when they pass laws; they act as judges when they pass

upon an assessment and confirm it.

This Court has decided that the acts of the Common Council may be reviewed
upon certiorari—see Pease vs. City of Chicago, 22 1ll.—and that could never be
unless their acts were judicial, because a cerfiorari never lies to review ministerial

acts but simply judicial.

This question has been frequently decided in other States, and is beyond any

question.

Nora BeNe. The People vs. Mayor, &¢ of N. Y. 5 Barb. 45.

Van Rensselaer vs. Witheel, T Barb. 133.

Van Ransselaer vs, Cothell, T Barb. 127.

Vail vs. Owen, 19 Barb. 22.

Brown vs. Smith, 2 Barb. 419,

Bouton vs. City of Brooklyr, 15 Barb. 385.

Il & Aldrich vs. The Mokawk & Hudson R. R. Co. 3 Seld
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Matter of Third Strect, 6 Cowen 571.
People vs. Mayor of Brooklyn, 9 Barb. 535.

Now, section 7, chapter 7, of municipal laws p. 40, which declares that when
the assessment has been confirmed it shall be ¢ final and conclusive upon all
parties” means exactly what it says or else it is simply absurd and void, and the
Court must either compel a party to follow out the method prescribed in that
section or else permit him to disregard it and allow him to come in and defend

when and where he pleases and at such times as may suit his whims and conveni-

ence.

Chief Justice Gardiner, in the case of the matter of Canal and Walker streets,
2 Kernan 412, says: “The lunguage of the statute in reference to a Court clothed
with such authority would be senseless, if not construed as it reads; that in cases
of assessment for opening and widening streets their orders and judgments should

be final and conclusive upon all persons interested whomsoever.”

New York Central R. R. Co. vs. Marvin, 1 Kernan 278.

It is claimed that under section 43 of the amended charter, and under the de-
cision of the case of Pease vs. City of Chicago, 21 Tll, 508, that any defense can
be made and that anything can be inquired into pertaining to the assessment, not-

withstanding the parties did not appear or make any defense whatever, yet that

they have a right to come and defend.

Section 43 of the new charter is quoted verbatim in the Pease case, and the
Court there say : ¢ Here, then, is an express provision that the owner or person
interested in the land may make defense and it cannot, we think, be reasonably
contendel that such defense shall not embrace everything which shows that the
tax or assessment, to collect which the proceeding was instituted, ought not to be
collected, fess than this would be but « mockery of justice, anything which a Court
of law would examine into under a writ of cestiorari may be considered on this
trial and even more, for the Court way inquire de hors the proceedings of the
Common Council and see it uny facts exist which renders the tax or assessment
illegal, as well as into any substantial ircegularity in the mode of assessing it, for

which @ Court of law should set them aside.”
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This is strong language, but it seems to me if the Court had referred to chapter
7 of the municipal laws, commencing at page 38 and extending to page 40, it
could not possibly have made the remark that it did without, at least, some few

qualifications.

Does not section 4, page 89, of municipal laws, provide that “all persons inter-

ssment, and

ested”” may appear before the commissioners when they make the as;
does not section 7, page 40, provide that “any person interested” may appeal to
the Common Council for the correction of the assessment? and does not the same
section provide that the Common Council shall hear and determine such objections
that are made and adjourn the hearing from time ? Is not the most ample oppor-
tunity offered to all persons to be heard if they wished to be? and does the Court
call this a mockery of justice ?  What is a mockery of justice ? is it not rather a
mockery of justice to permit a man who has been notified to protect his interests
if he has got any, to stand by with his arms folded and let the proceedings like
these go on until a final judgment is obtained and then suddenly start up and allow
him to come in and ery out fraud, corruption and oppression ? How is the city
or any body else to ascertain whether a wrong has been committed without some
objection is to be made. ¢ It is a salutary principle of law that every person is
bound to take care of and protect his own rights and interests and to vindicate

them in due season and in the proper place.

6 Gill. & Johnson 312.

Now this Court has expressly decided that a notice *“to all persons’" is perfectly
good—see Macey vs. Cily of Ottawa, 20 111, 482—and all parties having had no-
tice of proccedings in levying the assessment will be regarded as having had
their day in Court, and the action of the Common Council should in accordance
with the language of the charter be holden final and conclusive. Good faith will
not permit parties to lie by until large expense has been incurred and the liability
of the city fixed and then come forward with objections for the first time, which
they should have urged in limine.  To allow this would be to allow parties to set
traps for the Common Council. ¢ He that is silent when conscience requires him

to speal shall not be heard to speal when conscience requires him to be silent.”

Now in affirmance of these views I respectfully ask the Court to turn to the case
s

of MeBride vs. The City of Chicago, 22 T p. 577, and read its remarks there

made in that case and see how well they compare with the remarks that the same
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Matter of John and Cherry streets in the City of New Yorlk, 19 Wend. 668-9.
Matter of William and Anthony streets in the City of N.Y. 19 Wend. 690-1.
The State vs. Quaife, 3 Zabriskie 89.

The State vs. Ross, 8 Zabriskie 517.

Huaight vs. Day, 1 Johns. ch. 18.

Extension of Hancock street, 18 Penn. 32.

Albany & West Stockbridge R. R. Co. vs. Town. of Canaan, 16 Barb. 248.
Van Ransselacr vs. Cothrell, T Barb, 127.

See also Aldrich vs. Cheshire Railroad Co. 1 Foster 361.

Commissioners of Roads vs. Rumph, 10 Richardson (S. C.) 306.

In the case of Aldrich vs. Cheshire Railroad Co. 1 Foster, 361, the Court say :
«The act of November, 1844, requires the commissioners to assess the damages
«sustained by the owners of land. Whether the commissioners take into consider-
ation all the circumstances proper to be adverted to by them depends on their
¢attention to the subject and their capacity to come to a correct conclusion ; but
¢ the result they reach is conclusive upon the party unless there be an appeal from
« their decision, this is plainly the intent of the statute, for the institution of this
«tribunal would be wselss unless their estimate should be regarded us final, any
¢ other view of the question would lead to great practical difficulties, for if we
¢might go behind their assessment it would be impossible to draw any line be-

¢yond which we should not proceed.”

The Court say further: * They are not hound to specify each injury and the
¢ sum awarded for it and thus enable us to ascertain in what manner and upon
¢what grounds their judgment has been made up, and when this is not done it is
¢obviously impossible for the Court to say that for this or that special injury the
¢land owner has received mo compensation ; to require this of them would take
¢from them all power of action as an independent tribunal 5 it would not permit
«them to exercise their own judgment without any supervision of the merits of the
¢ ease, as the statute intended, unless where an appeal has been interposed, but
¢would compel them to be interrogated and in a manner cross-examined as to the
¢« mode in which they had discharged their duties. Having the power to consider
¢all the inquiries the owner has sustained, and  having made an assessment, the
¢ presumption is that they have done their duty and have considered all matters

¢worthy of their at*ention.”

Again, in the case of e parte, Mayor of Alhany, 23 Wend. 280, which was an
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assessment case and involved the sume question that this case does.  The Court
say : “The exccution of the duty by the commissioners is the fulfillment of a
¢ power so entirely discretionary, that so long as they are seen to have acted upon
¢ persons and a subject matter within their Jurisdiction, the proceeding is, in its
¢ nature, incapable of correction by certiorari. We have no power to lovk into the
¢ principles of this and the like assessments. We cannot compel a return to a certio-
* yari inquiring for them whether the writ be addressed to the corporation or their
« commissioners. We cannot interrogate the functionaries or agents appointed
< under the law as to the operation of their minds, we might otherwise send our
‘writ to every assessor, every board of road commissioners or village or district
¢ school trustees in the State to ascertain whether they have assessed A. or B.
< more or less than they should. Not being a proper subject of inquiry by the
« writ, of course, we cannot notice it when it improperly finds its way into the

¢ return.”’
See also page 287 of this case.

I am aware that this was a certiorart case and lest the Court might again charge
we with being led astray by that igads fatuus certiorari, I make a particular note

of the matter, but the above views of the Court are my sentiments.

In the case of the Mutter of Pearl street,, 19 Wend. 652, which arose upon a
niotion to confirm the report of the commissioners of ussessment, and speaking
upon the subject of valuation, the Court say : Thatis committed by the statute to
¢ commissioners appointed by this Court and carefully selected. They have power
¢ und it is made their duty to view the premises, if necessary, examine experts to
¢ whom they may administer an oath and explore all the best sources of information ;
¢with these means they generally combine a considerable degree of previons local
¢ knowledge, great differences of opinion may and frequently do exist among wit-
¢ucsses. [t is hardly ever safe to disturb the decision of such a question or any
Cother question of fact made by the tribunal, to whom it is primarily committed,
¢ whether it came from a jury. a master, referees or commissioners, we must be
¢governed by the same principle. The very circumstance that is open to differ-
¢ euce of opinion should lead us to conclude that the first decision can rarely be
¢bettered by a reversal founded on the partial and refracted light of an appellate

¢tribunal.”

The whole subjeet in regard to valuation is most pointedly and quaintly argued

by the Court.
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(lowen, Justice, on pages 654-5 & 6.

See also Matter of John and Cherry streets, on pages 66970 of same volume.

Also Matter of William and Anthony strects, pages 694-5, same volume, which

are directly in point.

Nota BEnE.—The Court will observe that these cases were upon maotions to confirm the assess-
ment, while thecase at bar is one where the assessment had already been confirmed ;
and, [ may here add, generally, that it is necessary in order to understand the de-
cisions of the State of New York, in reference to the assessment cases which are
found in the books, to bear in view this fact, that by the charter of the City of
New York, when streets are to be opened or any improvement made, that the cor-
poration presents a petition to the Supreme Court for the appointment of commis-
sioners of estimate and assessment, to make the assessment, and that when they
have gone through the forms preseribed by law and have given all the notices re-
quired, and completed their assessment, that they make theivreturn to the Supreme
Court where parties can appear and object, and the Supreme Court, after hearing
ull objectious, if any are made, either confirm or annul the same, and when it is
once confirmed that it is finul and conclusive upon all parties concerned—see
Stryker vs. Kelly, 7 Hill 18—while, by the charter of the City of Chicago, the
commissioners, instead of being appointed by the Court are appointed by the Com-
mon Council, and render their report to the Common Council where all objections
are heard and determined, and they finully confirm their report or annul the same

or refer it back to the same or other commissioners.
See seetion 11, chapter G, municipal laws, page 35.

If the position here assumed be correet, that the commissioners were clothed by
the law with diseretion to value the property and to levy the assessment, and if
they have exercised that diseretion fitirly and not corruptly,as the evidence in this
case shows, then no error of judgment can render the assessment illegal and void,
and if the other position here assumed be correct, that the confirmation of the as-
sessment is a judicial act, and becomes a judgment or guasi' judgment, then that
judgment cannot be attacked collaterally in a proceeding like this, und all evidence
pertaining to the valuation of the property was perfectly illegal and should have

been rejected.
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II1.

But, if the Court should be of the opinion that the defendants had a right to
investigate and re-value the property in question, then I say that this asscssment
cannot be set aside, because the cvidence which the defendants introduced upon

that point do not show that the property was excessively valued at all.

See abstract of valuation of property in the tabular columns, pages 4, 5 and 6 of

the abstract.

IV.

The only question which was legitimately before the Court was whether the
assessmeat had been legally levied and whether the property was liable to the as-
sessment ; therefore, whether the assessment was just or not, or whether the work
on the street had been done according to the contract which the city had made
with MeMahon or not, was foreign to the question and all testimony which was
given us to the condition of the street, both before and after the assessment, and
how the work was done had nothing to do with the case before the Court and

should have been excluded.

OQuwners of Ground vs. Mayor of Albany, 15 Wend. 377.

V.

The duty of the commissioners was similar to that of a jury and their verdiet
could not be impeached, by calling upon the commissioners who levied the assess-
ment, to ascertain the principles upon which it was levied ; therefore, the Court
erred in permitting Albert Keep, one of the commissioners who levied the
assessment, to give testimony tending to impeach his acts and the acts of' the

commissioners.

Albany & Woodstocl R. R. Co. vs. Canaen, 16 Barb. 244,

See authorities cited under second head of this brief, and general principles.
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See Trustees of School vs, Allen, 91 TIl. 15-20, as to the necessity of the acts
being the concurrent acts of the three commissioners and as to the power of one
to impeach the acts of the others, and cases there cited.

: VI.

The defendants in this case did not allege any fraud on the part of the Common
Council, or on the part of the comwmissioners who levied the assessment, and no
evidence whatever was introduced even tending that way, except it might be ex-
cossive valuation in which they signally failed ; therefore, the assessment is in no

way illegal in that respect

VII.

If the commissioners were guilty of misconduct in auy respect they would be
personally liable it would not invalidate the assessment.
CONCLUSION.

The errors assigned in this case by the plaintiff are well taken and the judgment
ghould be reversed.

ELLIOTT ANTHONY,:
Attorney for Plaintiyff in Error.
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STATE OF ILLINOIN, SUPREME GOURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

CITY OE CHICAGO, )

© vs. |
| LR 1 BU)/SzTICE, -
GEORGE MANNIERE, |
D. M. McINTOSH, et. al, et al. )

Alexander White came and filed separate objections, to the ef-
fect that the property was fraudulently and unjustly made too
41 high, for the purpose of evading the law allowing only three per
cent. per annum on the real value of said property to be taxed
. for such lmpl‘O\"C‘IPSHf;:‘Xif%lil IR RECORD.
Page of Rec.

5 The Bill of Exceptions shows, commencing on page 31 of Re-

cord, that the defendants, who are numerous, came and filed the
32,33, 34 following objections:
1st. That the work contracted to be done, and for the pay-
ment for which the said assessment is made, was not done ac-
cording to contract, and if the same has been accepted by the
City Superintendent, such aceeptance was {raudulent.

9d. That said property is appraised by the Commissioners ap-
pointed by the Common Council, very much beyond its value,
aud was so appraised knowingly by said Commissioners.

3d. That said Commissioners were not authorized to appraise
said premises, buf should have taken as conclusive of their value,
the appraisement thereof made by the City Assessor for that
division of the city in which said premises are situate.

4th. That the amount assessed upon said premises exceeds
three per cent. per annum, on the property assessed.

5th. That the Commissioners appointed to make said assess-
ment did not give the notice of the time and place of meeting
before making, as required by the City Collector.

6th. That the City Clerk did not publish notice of the return
of said assessment roll, and give notice of the time and place of
objecting thereto, as required by the City Collector.

7th. That the Collector did not give notice that said warrant
had been placed in his hands for collection, as required by the
City Charter.

Sth. That said assessment is otherwise inequitable, nnjust, ir-
regular and contrary to law.
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Puge of Ree.  9th. That the assessors by whom said assessment was made
are not frecholders, as required by law.

10th. That the work on Madison street, West of Robey street,
has not been accepted by said Superintendent.

11th. That the Commissioners by whom said assessment was
made, appointed by the Common (louncil, and not by the
Mayor, by and with the advice and consent of the Common
Council, as required by the 6th Section of the act approved
Feb. 16, 1859.

12th. Because said ¥. A. Bragg, one of said Commissioners
who made said assessment, is not a freeholder, as it is required
by law such Commissioners should be.

Alexander White came and filed separate objections, to the ef-

fect that the property was fraudulently and unjustly made too

41 high, for the purpose of evading the law allowing only three per

cent. per annum on the real value of said property to be taxed
for such improvement as said warrant calls for.

Because warrant is informal, irregular in form and illegal,
and otherwise defective.

That the assessment was made for the benefit of the Horse
Railroad, and not the inhabitants,

That said assessors never did meet for the purpose of making
said assessment.

31-a0,45,44  List of the property of the defendants.
Assessment Roll.

30  The Assessment Roll which contains the proceedings of the
Common Council in levying the assessment from the beginning
till the final confirmation, with a list and description of all the
property assessed.

The defendants then offered in evidence an original estimate,
made by the Superintendent of Public Works for said improve-
ment ; which was objected to by plaintiff, but the objection was
overruled, and estimate admitted.

-1

The defendants then offered an ordinance of the city, permit-
ting certain parties to build a horse railroad on West Madison
street, which was passed May 23, 1859.

The defendants then offered in evidence Albert Keeps, who
being sworn, testified that he was one of the Commissioners ap-
pointed by the Common Council to levy the assessment in this
case. Ile was then asked the question, ‘How the assessment
was made, and upon what basis " to which question the plaintiff
then and there objected, but the objection was overruled, and
exception taken,

-1
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Page of Bee. . Witness then stated that the assessment roll was made up by
"~ M T. A. Bragg, another of the Commissioners, who brought it

to him to sign; that he asked Bragg about it, and Bragg told

him that he bad charged each front foot between Reuben street

and the city limits a uniform sum, and between Reuben and San-

gamon streets another uniform sum ; that he assented to the as-

sessment and signed 1t.

It was proven in the case and the contract produced, that the
work for macadamizing West Madison street was done by con-
tract with the City and John McGovern.

That the work was duly ordered by the City, and that the
whole work which was done, and which was to be done, was
done and should be done under the supervision of the City Su-
perintendent and to his satisfaction.

Reuben Cleveland, a witness called for the defendants, testified
that he was Superintendent of Public Works of Chicago, and that
by the terms of the contract, the work was to be done under his
direction, and to his satisfaction ; that the job for macadamizing
the street was not completed, and had never been accepted by
the Superintendent, and that the work was not done.

Mr. E. H. Cummins was then called as a witness, who testified
that he had been a real estate dealer, but was not then; was
then asked to give his opinion of the value of the real estate in-
cluded in the assessment, which was objected to by the plaintiff,
but the objection was overrnled, and exception taken. Ile then
proceeded to give at length his opinion of the value of all the
property, but afterwards examined aud reviewed his valuation,
in connection with N. P. Iglehart, which is given in detail
hereafter.

S. H. Kerfoot,

Noarile e
2 1ese witnesses were introduced by de-
Asa F. Bradley, | 0 1 by de
|
X

T Mo twen fendant, proving .thc condition of road and
Horace Hopkins -the method in which the road was macada-
Sl I >0 Pmized. To all of which testimony the plain-
tobert II. Toss, | tiff then and there excepted

M. Talcott. J : <

The following is a list of lots in question, with the valuation,
as made by the Commissioners who levied the assessment, which
is found in the column marked with the word ‘“valuation,” at
the top, and the amount assessed in next column, and the column
' contains ‘the valuation of the
property by Cummins, Kerfoot and N. P. Iglebart, on the part
of the defendants, and the next column, * val. of plaintiff's wit-
ness,”’ is the valuation upon the same property, as made by
Shelby, a witness for the plaintift.

marked ‘“‘defendant’s witnesseg,’
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Page of Ree. Cruml Trustees’ Subd. of wh of wh neq of Sec. 17 7' 39, ]1’ 14
T8

\uhrlnhlon of Lot. ¢ ,nt "BI'k. 'V\lu n. | " o 2
531 1| 81530 ¥ $1,600, $2,500

‘

2,:')()0

| 5S,12,740! 16,500
49201 139 40, 370 6,000

Subdwision of Block 5, Duncan’s xlfl(l and Bl. 1 Canal Trustees’
Subd. of wh of wh of neq of ér'c 17, 70 39, R. 14.

24 25 |

§ 24 1,440

‘ 1250 1440

§ 1,250; 1 440

L) 969 [ 1,440

fo 960 | 1440

cCococCco

cicrrCrer e

Pk bk d b o bt
<

P R P ]

800| '\)U prfef
600‘ 30
i 1,000! '4() 1 *
1 lOUO1 ¢
3 | ‘ l
- 2 | 1,500 1320 |
Canal Trustees' Subdivision of Sec. 7, 1. 39, R. 14.
59 | 1,200 1,200,
| ¢ | 1,200 ‘1,300
pgriiL bl 1,200 ,200;
[kt 1,700 ! 1500
| 58 ' 10500 27 00| 300!
it 10>u, 27 5 | 300,
S0 300,
o Jmu, : I 300!
OEfet 1,050, 27 | 300
IU’”i | 300
1,050/ 300,
1())0 2 300!
‘ | 300,
300l
' | 300
2,200; 39 60/ 1,000,
2200/ 39 60| 1,600
2,200 39 60 1,000
26500 51 40| 1,250,
6 000 8§ | 7,000
| 2,250
2 000 2,950
I 200! 00, 60O
1,21)0 7 | 600
1196 33 ¢ 650,
| 21,000] 534 |16,000, 20000
325 360, 750
1,100 [ 1,100, 3200
1150, 32 50! 1,950 1800
1,000, 22 50, 500, 1’800
1000, 0 450, 1,800
1,0000 22 50, 450, 1,800
139518 | 750/ 1,000
1,150/ 600 900
1,000, 2 50, 750
1,0000 22 50 4 750
1,200 27 | 475 1,500
1,200, 2 4750 1,500
1,200, = 4750 1,500
1,200 ¢ | 475! 1,500
1,000, 22 500 450, 750
ll)l)() ol 4 750
]()()() | £ 750
Loool 22 50, 42 750
i 750
750
750
750
750
750
750
750
,000f 2 750
l()(JU‘ 25 475! 750
1,000, 22 1,500
1,000] 25 ‘ 75| 21,500
1000{ 2 500, 1,500
1,1500 & 650" 1.500

<
S

—

OLL=I-1O L3

R = i =7 Y PR
(=} =

L=1=

Lots 6 and 7 of 12 and
Lots 11 and 12 of s. block

—
%O o

pi o O Sl -
= o T
O -1

—
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Page of Rec. K. H. Cummings' Subd. of Lot 9, Block 64, Sec. 7, 39, 14.
Subi. Lot 6. 64 [ 1,440, 21 60| 600

P I B 771 Y ﬁo' 600

4 1440‘ 21 60 600

Cp ¢ L LM 21 60) 600

I 410 21 60{ 600;

Wiright's Addition to Chicago.
Sublot 7 2 1,600, 42 25| 900]

W 5 ‘ [ 1,800( 52 25( 1,100

“ 0 ¢« 1,600] 4z 25/ 1,000

¢ ( 6,000] 169 | 7,500

i 6000 169 5

« [ 6,000/ 169

3 | 7,000 205
| 6,000, 169
¢ | 6,00/ 169
‘ 9,000! 263

|
|

S RS RUTR - B S e

Carpenter's Addition to Chicago.

¢h | 94 Iwi)l

T o 3,12 ’0l
BGOUI
1 )(;Ul
1 ob()’
,.)00
1, 560
1560/
1, )bO,
1,560,
] )OU'
] QU()
11 )l)()l
1,560
,‘)()0‘
1,560

5
1}

s | 1,800 53 94
Fast 110 ft. of | 18 | 50 | 3600/ 94 50|

oo Don't find these triciotoisiotoiois®
on map :

Subdiv. of Block 5, Duncan’s Ad(htzon to Chicago.

10 1,250
11 1 250
1,500
1,150
1,150
1,150
1,150
1,150
1,150

e T T

S. F. Smith's Subdiv. of neq of neq Sec. 18, 39, 14.
| 90 750,

—

600
600
600
()()()

1)
T R - s

50

20 7
20

20

20

20

20 70

o

W COD = i OB D 00 ~1 S T O IS =

1
|‘
{
|
i




Dage of Ree,

86

6

Lnion Parlk Addition to Chicago..
10, 4 | 80000 226 46, 5,
il 3,000{ 84 50| 5,
194 3,0000 84 50| 2
wl3ftof : 13| ¢ 7S0) 2k 97

Ashland Und. Addition to Chicago.
P4 l I

Rockwell's Addition to Chicago.
) [ 7,925, 237 6 4,000
! ¢ 12,0000 59 40 1,000]
| ss) ‘2,000,‘ 59 1 00(),
2000 59 lom)v
Part of ch of neq sec. 18, 39, 14, beginninz !
5 ch. west of NI corner, thence S 10 ¢l |
W 5 ch., W 10 ch., E 5 ch. to beginning '
Co e RS RS e T | |
E l‘iU ;I;rea of wh of ehofnwqsec. 18, T. 3 g | 36,000 60,000
Tract of land bounded as follows: by
Union Park Add., N and W by S\V I’.uL |
Road, and S by Madison st., and lyingin | .
wh of swq of sec. 8, T. 39, R, 14, i | 3,000
8 b of tract of land bounded as follows : | |
E by S. W. Plank Road, N by Warren !
. W by Reuben st., S by Madison st., | 5 '
lnd lying in whi swq 'Sec. 8 T. 39, R. 14 i | 8000

7,500/ 15,000

S, F Spidti's Selid. of ney u/ neq of Sec. 18, 39, 14.
1101 1 | 1,320 19 so, 550
11 R e 1"001 18 0O ! 500
(o 1,200, 21 60 525
! 21 60, 500
¢ ' 21 60! 500
. 21 60 625 800
3 19 80, 550{ 750
& 19 8()' 475 700
g 19 80} 475 700
' 19 80, 475/ 700
' 19 301 475( 700
; 19 80, 475 700
4 920/ 20 70; 490/ 700
‘
¢
)

21 60| 495 700

21 60; 495 700

{ 1,000 22 50{ 500/ 800
[ 1,000 22 500 500 800
1,000, 22 50 ,ouj 800

1150 22 50! 625, 850

=TT WY = O T SO WD ot~ 2 1D =

|

S. S. Hays, called by plaintiff, says: I am resident of Chi-
cago, on Ubion Park, corner Washington street. I have been,
and am the owner of real estate near Union Park; lot 8, block
3, U. P. Addition.

It is very difficult to give the value of any property in the city
at present. It is almost impossible to arrive at a correct value
of real estate, since the panic of 1857. Real estate has not, nor
will not sell since the panic, under trust deeds, for over half of
its absolute cash value.

The value of property would dnpcnd very much on the pur-
pose which a person wished to make of it. Persons buying to
sell, will not buy without a good margin. The question of what
the value for permanent investment, would raise many questions.
Persons wishing to buy for a residence are willing, and do
pay more than dealers will. Since the panic of 1857, it is a fact
that real estate has no commercial value for exchange.




Page of Ree.
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In 1852 I commenced buying, and have dealt largely in all
parts of real estate, and am now engaged in disposing of lots to

pay up debts.

[ bought largely of the property assessed in this matter;
bought by the acre and subdivided myself. I bought the whole
of Union Park Addition ; from Sangamon street to Union Park
is worth $40 per foot ; value decreases West.

Lots in Section 17.  Some lots have sold for $50. I have sold
since 1857, at auction for $48 per foot. Property fronting the
Park would be worth double; Worthington’s lot is worth $38
per foot, 120 feet front; also the Warren street $60 to $70;
Reuben, whole value $12,600.

Smath’s Subdivision.

Lots of 25 feet front, and about 104 or 105, would be worth
$30 per foot at Reuben street, and fall off in value westward ;
8.30 acres on Madison street front $2,000 to $2,500 per acre run-
ning to $1,000 per acre to the South line.

In Section 7, block 58, lots are worth $150 per lot; The pros-
pective value of all the property has been largely increased by
the completion of the Horse Railway.

Assignment of Errors.

And now comes the said plaintiff; by E. Anthony, its attorney,
and says that in the record and proceeding aforesaid, and in the
rendition of judgment aforesaid, manifest error hath intervened
in this :

Ist. The Court erred in permitting Albert Keep, one of the
Commissioners who levied the assessment, to testify as to how
the assessment was made.

2d. The Court erred in permitting the witnesses Cummins,
Kerfoot and Iglehart to give testimony as to the value of the
lots assessed, and which are the subject of controversy in this
case.

3d. The Court erred in permitting the defendants to offer. in
evidence the original assessment roll, and then produce witnesses
to contradict the valuation of the property, as set down by the
Commissioners.

4th. The Court erred in permitting witnesses on the part of
the defendants to give testimony as to the value of the property
which had been assessed by the Commissioners.

5th. The Court erred in permitting witnesses on the part of
the defendants to give testimony in regard to the condition of
the street before the assessment was levied, and also after the
street in question had been macadamized.
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6th. The Court erred in permitting the witnesses Kerfoot,
Bradley, Hopkins, Foss, Talcott to testify concerning the street
—its condition before and after the assessment, and all testimony
in relation to the macadamizing of the street, and how the street
was improved.

7th. The Court erred in rendering a judgment for the defend-
ants.

And for other errors apparent in the record and proceedings
aforesaid, it prays may be reversed, annulled and altogether held
for nothing, and that it may be restored to all things which it
hath lost by occasion of the said judgment.

E. ANTHONY,
Att'y for Plaintiff in Error.
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