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If the Legislature intended to make the law r.tpphcab]e to voluntary
conveyances, it is to be presumed that they would have made provision
for partition of the homestead, when its value exceeds $1,000, and.for its
sale, if indivisible, in default of payment of the excess by the grantor, as
they have done in cases of forced sale.

(}(—" Lee,«

There is no valid reason why a discrimination should be made between

a judgment debtor and the grantce of a voluntary conveyance, by secur-
ing to the one, by partition or sale, the excess over $1,000 of the value
of the exempted property, and taking from the other all the*benefits of
his deed, although the property songht to be conveyed by it should ex-
ceed $1,000 in value. On the contrary, it would be unjust, and if either
is favored, it should be the grantee, the conveyance being a voluntary
act, and thejudgment compulsory.

It is not to be presumed that the Legislature intended unjustly to de-
prive the grantee of the excess over $1,000 voluntarily conveyed to him,
while »roviding at the same time for the collection of judgments out of
such excess by compulsory means ; but the two acts being par: materia
shonld be construed together, and the words “in all cases” held to be
limited by the first.

It has been held in New Hampshire and California, that a deed con-
veys the excess of the householder’s interest over and abuve $1,000.

5 Cal. R. 500.
38 N. H. 72

But the householder’s interest, under our statute, is not one capab]e of
being identitied or seperated without an express statutory provision asin
N. H., but attaches to the whole.

2Gray's R. 385.

T'o sustain the deed, then, as to the excess, it must be held valid as to
the whole. The adoption of any other rule would not only operate un-
justly to the grantee of the deed ; but the householder would be protected
beyond the extreme limits of the rights secured tohim by the law.

The statute does not render the conveyance void, but entitles the
grantee to all the title and interest which the husband had, and to the
possession.  The exemption is-for the benetit of the wife and children,
but it does not inure to them till the death of the husband.

2 -4 N 30 Vert. 680.
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The fact that the wife and children may eventally have an interest in
the property, which cannot be alienated, except in a particular way, fur-
nishes no better reason why the husband should not convey his interest
and transfer the possession than that furnished by the fact that the wife
was entitled to dower on the death of her husband.

Under the statute, the householder and his family are not entitled to
retain the homestead as against a judgment creditor, where it exceeds
81,000 in value; butsuch creditor may sell the same, and have the ex-
cess over $1,000 applied to the payment ot his judgment, and such a
sale carries all the right, title and interest of the householder, including
the homestead right. The homestead in this case sold for $1,669.80
under the trust deed. The householder had no greater right, as against
the deed, than he had as against the judgment. There was no mode of
setting off the homestead, and therefore he had no right to anything more
than §1,000 in money, under the law, which sum he wmight have com-
pelled the trustee to pay to him out of the proceeds of the sale. That
being the extent of the householder’s rights, the sale and conveyance
did not effect that to which he was really entitled under the homestead
law, and therefore need not have contained an express waiver and ac-
knowledgment.

The right of a person to alienate his property is a universal right, ex-
isting from the remotest period, and cannot be divested by legislative
enactment. No Legislature has power to say that a man cannot sell and
convey his property. Any such law would be contrary to natural
right and void. Our Legislature and Court have ever recognized and
conceded these principles. >

One of the earliest laws passed by the Legislature provides, (Convey-
ance Act, Purple’s Statutes, page 153, sec. 1,) * That every deed, mort-
gage or other conveyance in writing, signed and sealed by the party
making the same,” &e., “shall be sufficient without livery of seizin for
the giving and granting of all lands,” &ec., “and shall absolutely vest in
the purchaser all the estate specified in the conveyance.”

It is now contended, that by the acts of 1851 and 1857, in relation to
homesteads, the first section of the Conveyance Act is repealed. There
is no pretence that the acts specified were ever intended to have such
an effect, and it is not possible to nnderstand how this Court can overturn
the former act, unless it is vested with legislative power.

Surely a man cannot be deprived of the right to alienate his property
at pleasure. The statute says his conveyance shall be good, and the
Courts caunot annul it.



Suppose he should sell and convey his homestead, and deliver possession
to the purchaser, who owns the property ? Could the vendor, after con-
veying Ly deed, and delivering possession, and receiving his pay, turn
round and bring ejectment against the purchaser? Will it be said that
because he did not acknowledge the deed in a particular manner, the
deed is void? The statute no where requires any new acknowledgment
tfrom Aim, and if it did, the mere act of signing, sealing and delivering a
deed would convey the property whether it was acknowledged or not.
An acknowledgment is not necessary to validate a conveyance.

The exemption is for the benefit of the wife and family. It is like a
dower interest, and can only be parted with by a proper acknowledg-
ment. She is not the owner of the property, and has no present interest.
Her interest is in the future, and she may recover it wheneve: the cover-
ture ceases.

‘While living, she is under the control of the husband, and must follow
his destines. When he dies, then she can recover the ¢ homestead,” if
she has not parted with her right thereto, in the manner prescribed by
the law.

This is the kind of benefit provided and intended, and saves her an
asylumwhen her husband ceases to protect her.

The husband, while he lives, has not only the legal title to the land,
but the right of possession, and may surrender that possession to whom-
soever he chooses.

1f he he can convey the possession, he can convey the Zitle, subject to
the future contingent interest of the husband.

Can it be contended that if the husband conyeys thie property on one
day, and the wife and children die on the next, that the conveyanee does
not pass the title? Such a conclusion would be an anamoly, and ought
mever to be made.

The plaintift in error confirmed the sale by his letters to detendant in
-error, and thereby waived the homestead as effectually as if he had
voluntarily abandoned the premises.

. M. WEAD,
D. P. JONES,
Attorneys for Appellee.
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POINTS AND AUTHORITIES FOR DEFENDANTS IN ERROR.

The notice of the adjournment of the sale was sufficient.

18 How. U. S. R. 143.
5 John. R. 345.

11 Maine, 371.

4 Barr. 153.

9 Mass. 265.

The law of 1851 exempted the liomestead “from levy and forced sale
under any process or order from any Court of law or equity in this
~ State,” and not from sales under trust deeds.

26 I11. 124,
26 I11. 156

The act of 1857, requiring the wife to join in the release, and stating
the object of the act to be *to require, in all cases, the signature and
acknowledgment ot the wite, as conditions to the alienation of the home.-
stead,” has no broader scope or signification. The words * in all cases,”
are limited by the law to which they relate, and are to be construed as
if the sentence read, in all cases of forced sale under any process or order
of any Court of law or equity, &e.

Cooke s Stat. 476
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If the Legislature intended to make the law applicable to voluntary
conveyances, it is to be presnmed that they would have made provision
for partition of the homestead, when its value exceeds $1,000, and for its
gale, if indivisible, in default of payment of the excess by the grantor, as
they have done in cases of forced sale.

There is no valid reason why a discrimination should be made between
a judgment debtor and the grantee of a voluntary conveyance, by secur-
ing to the one, by partition or sale, the excess over $1,000 of the value
of the exempted property, and taking from the other all the benefits of
his deed, although the property sought to be conveyed by it should ex-
ceed $1,000 in value. On the contrary, it would be unjust, and if either
is favored, it should be the grantee, the conveyance being a voluntary
act, and the judgment compulsory.

It is not to be presumed that the Legislature intended unjustly to de-
prive the grantee of the excess over $1,000 voluntarily conveyed to him,
while »roviding at the same time for the collection of judgments ont of
such excess by compulsory means ; but the two acts being pari materia’
ghould be construed together, and the words *“in all cases” held to be
limited by the first.

It has been held in New ITampshire and California, that a deed con-
veys the excess of the householder’s interest over and abuve S$1,000.

5 Cal. R. 500.
38 N. H. 72,

But the householder’s interest, under our statute, is not one capable of
being identified or seperated withont an express statutory provision asin
N. H., but attaches to the whole. !

2 Gray's R. 385.

To sustain the deed, then, as to the excess, it must be held valid as to
the whole. The adoption of any other rule would not only operate un-
justly to the grantee of the deed ; but the householder would be protected
beyond the extreme limits of the rights secured tohim by the law.

The statute does not render the conveyance void, but entitles the
grantee to all the title and interest which the husband had, and to the
possession. 'The exemption is for the benefit of the wife and children,
but it does not inure to them till the death of the husband.

30 Vert. 680.
18 111 518.
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The fact that the wife and children may eventally have an interest in
the property, which cannot be alienated, except in a particular way, fur-
nishes no better reason why the husband should not convey his interest
and transfer the possession than that furnished by the fact that the wife
was entitled to dower on the death of her husband. ;

Under the statute, ‘the householder and his family are not entitled to
retain the homestead as against a judgment creditor, where it exceeds
$1,000 in  value; butsuch creditor may sell the same, and have the ex-
cess over $1,000 applicd to the payment ot his judgment, and such a
sale carries all the right, title and interest of the householder, including
the homestead right. The homestead in this case sold for $1,669.80
under the trust deed. The householder had no greater right, as against
the deed, than he had as against the judgment. There was no mode of
setting oft the homestead, and theretore he had no right to anything more
than $1,000 in money, under the law, which sum he might have com-
pelled the trustee to pay to him out of the proceeds of the sale. That
being the extent of the householder’s rights, the sale and conveyance
did not effect that to which he was really entitled under the homestead
law, and therefore need not have contained an cxpress waiver and ac-
knowledgment.

The right of a person to alienate his property is a universal right, ex-
isting from the remotest period, and cannot be divested by legislative
enactment. No Legislature has power to say that a man cannot sell and
convey his property. Any such law would be contrary to natural
right and void. Our Legislature and Court have ever recognized and
conceded these principles.

. One of the earliest laws passed by the Legislature provides, (Convey-
ance Act, Purple’s Statutes, page 153, sec. 1,) * That every deed, mort-
gage or other conveyance in writing, signed and sealed by the party
making the same,” &e.,  shall be sufficient without livery of seizin for
the giving and granting of all lands,” &c., “and shall absolutely vest in
the purchaser all the estate specified in the conveyance.”

It is now contended, that by the acts of 1851 and 1857, in relation to
homesteads, the first section of the Conveyance Act is repealed. There
is no pretence that the acts specified were ever intended to have such
an effect, and it is not possible to understand how this Court can overturn
the former act, unless it is vested with legislative power.

Surely a man cannot be deprived of the right to alienate his property
at pleasure. The statute says his conveyance shall be good, and the
Courts cannot annul it.
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Suppose he should sell and convey his homestead, and deliver possession
to the purchaser, who owns the property ? Could the vendor, after con-
veying by deed, and delivering possession, and receiving his pay, turn
round and bring ejectment against the purchaser? Will it be said that
because he did not acknowledge the deed in a particular manner, the
deed is void ? The statute no where requires any new acknowledgment
from Zém, and if it did, the mere act of signing, sealing and delivering a
deed would convey the property whether it was acknowledged or not.
An acknowledgment is not necessary to validate a conveyance.

The exemption is for the bencfit of the wife and family, It is like a
dower interest, and can only be parted with by a proper acknowledg-
ment. She is not the owner of the property, and has no present interest.
Her interest is in the future, and she may recover it whenever the cover-
ture ceases.

While living, she is under the control of the husband, and must follow
his destines. When he dies, then she can recover the ¢ homestead,” it
she has not parted with her right thereto, in the manner prescribed by
the law. .

“This is the kind of benefit provided and intended, and saves her an
asylumwhen ler husband ceases to protect her.

The husband, while he lives, has not only the legal title to the land,
but the right of possession, and may surrender that possession to whom-
soever he chooses.

1f he he can convey the possession, he can convey the Zitle, subject to
the future contingent interest of the husband: trif e

Can it be contended that if the husband conyeys the property on one
day, and the wife and children die-on the next, that the conveyance does
not pass the title? Such a conclusion would be an anamoly, and ought
mever to be made.

The plaintift in error confirmed the sale by his letters to defendant in
error, and thereby waived the homestead as effectually as if he had
voluntarily abandoued the premises.

1. M. WEAD,
D. P. JONES,
Attorneys for dppellec.
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SUPREME COURT OF 1LLINOIS—THIRD GRAND DIVISION
APRIL TERM, A. D., 1863.

HIRAM W. THORNTON, 112
s, Y APPEAL FROM MERCER.
|
HYATT BOYDEN. )

This was an action of ejectment, brought by Appellee vs.
Appellant, to recover the E, } of the S.E. f of section 3,
town 14—range 4—west in said county.

1 Declaration in the usual form, with notice appended,
gerved, &e.

4 Plea of General Issue.
9 Jury waived and agreement thatthe cause be tried by the
court.

The court found defendant guilty, &c., and the damages
one cent.

10 Motion for a new trial, and exception to the finding en-
tered by defendant.

Motion overruled and defendant excepted.

Judgment that plaintiff recover of defendant the premises
&c., and one cent damages and costs.

Appeal prayed and allowed; bond and bill of exeeptions
to be filed within 80 days from Sept. 4th, 1862.
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B, or EXCEPTIONS.

The plaintiff read in evidence a trust deed from appellant
and wife, to one Mylo Lee, dated June 5th, 1857, whereby the
granted, bargained and sold to said Lee the premises in con-
troversy, en trust, nevertheless, for the following purposes,
and none others: Thatif the said Hiram T!]Ol‘nton_, his heirs,
executors, administrators, or assigns shall fal.l or refuse to pay
to suid Wyatt Boyden, as aforesaid, his heirs, executors, ad-
ministrators, or assigns, the said sum of $1,577.78 specified in
said note, ten days after maturity thereof, then the said Mylo
Lee (trustee) shall, so soon after such default or failure, as he
(or if Lee be dead or beyond the seas) his administrators or
assigus, shall be required so to do by the said Wyatt Boyden,
his heirs, executors, administrators, or assigns, proceed to sell
at public auction, at the front door ot the Court House, at the
county seat in Mercer county, for cash in hand, first giving
thirty (30) days notice of time, place and terms of said sale,
together with a description of the property to be sold, in one
or more of the newspapers printed in the county of Mercer,
the tract of land hereby conveyed, and out of the proceeds
pay, &c.

The deed contained no words whatever, waiving the home-
stead, neither did the acknowledgment, ;

PGODeed from Mylo Lec to plaintiff, dated January 10th,
1€60.

Reciting the former deed, and that the note was not paid
when due, continued «s follows :

* And, whereas, said Lee, after giving public notice of
time, place and terms of sale, in manner and form as required
aud directed in said deed of trust, did, on the 5th day ot Jan.
tary, A. D. 1860, at the front door of the Court House, in
said Me cer county, at the hour of two o'clock, in the after-
noon of said day, at public vendue, sell to Wyats Boyden the
said premises deseribed in suid deed, the said Boyden' then and
there being the highest and best bidder therefor,” and then in
consideration of 1 669.80, conveys the premises to Boyden.

A g
.. There is nothing in the deed to show how much Boyden
bid at the sale, nor whether the consider:

ation mentioned in the
deed was equal to or more than the bid.

Defendant objected to the introduct

! e ion of the deed in ey-
idence. 1he court overruled, and the

defendunt excepted.

P . . I i
e
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Notice of sale.

“ Whereas, on the 5th day of June, 1857, Hiram W.
Thornton and E. F. Thornton, his wife, then of Mercer county,
Ilinois, executed unto Mylo Lee, trustee, a certain deed of
trust, conveying to said trustee the land in Mercer county, Il-
linois, described as follows, to-wit: The east half of the south
east quarter of section three (3).in township fourteen (14),
north of range four (4), west of fourth principal meridian,
which said conveyance was made to the said Hiram W. Thorn.-
ton, for sccuring the payment of a certain promissory note,
and interest thercon signed by the said Hiram W. Thornton,
dated the 5th day of June, 1857,and payablein twelve months
from the date thereof, for the sum of fifteen hundred and
seventy-seven dollars and seventy-eight cents ($1,577-78), with
interest at ten per cent. per annum after maturity. Said deed
of trust is recorded in the Recorder’s Office, in said Mercer
county, in volume D., page 447, of Book of Mortgages, to
which reference is hereby made, and now said promissory note
having become due and payable, and the said Hiram W. T'horn-
ton having failed to pay the same, I, Mylo Lee, trustee, as
aforesaid, do hereby give this publication, that by virtue of the
power whichis in me vested, I will, on Wednesday, the 28th
day of December, 1859, at the hour of two o’clock in the af-
ternoon of said day, at the Court House door, in the county
seat of Mercer county, expose and offer for sale, at public auc:
tion, the parcel of land above described, or so much thereof as
shall be necessary to satisfy and pay the amount of said note,
with interest thereon, till the day of sale, together vith all the
costs and expenses attending said sale, costs of this notice,
and trustees fees.

Dated this 18th day of November, 1859.

i MYLO LEE, Trustee,

PoSTPONEMENT.

‘“ The above sale is adjourned for eight days from this
date, and will take place at the hour of two o’cleck, P, M., on
the 5th day of January, 1860. i
M. LEE, Trystee.
December 28th, 1859. !
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James H. Reed, testified : i
That he was one of the publishers of the Aledo Record

since July, 1857, that said advertisement was published in said
paper from the 22d day of November, A. D., 1859, to the
28th day of December, inclusive.

Cross-ezamined,—The postponement of said sale at the
foot of the original notice, was first published January 3d, 1860,
and only published once. The said notice and postponement
are the only notices published on that subject, and that it was
done by the order of Lee.

Defendant objected to the introduction in evidence of said
notice and postponement. Court overruled, and defendant
excepted.

Lucian B. Howe, testified :

That he knew the land in controversy. It has been im-
proved eight years; defendant made the improvements, and is
still cultivating it, and was in possession of it on the 22d of
August, 1860, claiming to own it; that no person resides on
this eighty acres, but that the same fence incloses the eighty,
and the lot on which the defendant resides.

Cross-ezamined.—The eighty adjoins the town lots of Mil-
lersburg on the South (then follows a plot of the premises. See
Record page21), The defendant’s dwelling houseis on lots 1
and 2, in block 16, and stable on lots 7 and 8. The defendant
was engaged in farming these lots, and the 80 are all in one en.
closure, the fence is shown by the dotted line on the plat.

The defendent has a wife and family, and resided with
them on these premises during the year 1857, and has ever
since. The house in which they lived is on lots 1 and 2, as
shown in plat.

The defendant then offered to prove by said Lucian B.
Howe and other witnesses *that all through the year 1857
the defendant had o family consisting of wife and children
and resided with them on the premises in controversy, and has
ever since, occupying and claiming the whiole premises shown
in the plat as his homestead ; that the lots and the eighty have
during the whole time, been in one enclosure, and used as ‘one
entire premises. '

That the whole premises with the improvements ther eon
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were not worth, at the time of the exccution of the trast deed,
26 $1,000, and are not now.

The plaintiff objected to said proof being heard: Court
sustained the objection, and defendant excepted.

This was all the evidence,
26 The court found for the plaintiff.

Motion for a new trial, and in errest of judgment. Over-
ruled by court, and defendant excepted.

ERRORS ASSIGNED.

The court erred in admitting improper evidence on the part of
said plaintiff.

2d. The court erred in excluding proper evidence on the part
of the said defendant,

3d. The court erred in finding for the said plaintiff,

4th. the court erred in overruling the motion of said defend-
ant for a new trial, and in arrest of judgment, and each of them.

bth. The court erred in rendering the judgment aforesaid, in
manner and form aforesaid.
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BRIEF OF APPELLANT.
I

There was 1o sufficient notice of the sale of the land of the
trustee, The deed required 30 days notice, and did not provide for
a postponement. The sale was postponed, and only eight days no-
tice was given, and so the sale was not within the scope of the au-
thority of the trustee.

11 Grat. 281.
11 Ind. 359.
7 Ind.. 356.
15 1it., 502.
23 11l., 470.
24 1., 317.

1.
The evidence proving a homestead should have been admitted.

Ketcher v. Burgwin, 21 111., 40.
Vanzant v. Vanzant, 23 Ill., 536.

GLOVER, COOK & CAMPBELL.
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SUPREME COURT OF ILLINOIS—THIRD GRAND DIVISION
APRIL TERM, A. D., 1863.

HIRAM W. THORNTON, ]' 112
vs. » APPEAL FROM MERCER.
' .
HYATT BOYDEN. )

This was an action of ejectment, brought by Appellee vs.
Appellant, to recover the E, } of the S.E. I of section 3,
town 14—range 4—est in said county.

1 Declaration in the usual form, with notice appended,
served, &c.

4 Plea of General Issue.

9 Jury waived and agreement that the cause be tried by the
court.

LY

The court found defendant guilty, &c., and the damages
one cent.

10 Motion for a new trial, and exception to the finding en-
tered by defendant.

Motion overruled and defendant excepted.

Judgment that plaintiff recover of defendant the premises
&c., and one cent damages and costs.

Appeal prayed and allowed; bond and bill of exeeptions
to be filed within 80 days from Sept. 4th, 1862.
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BiLy, oF IXCEPTIONS.

- The plaintiff read in evidence a trust deed gromhappbellalz:t
and wife, to one Mylo Lee, dated June 5th, 1857, whereby the
granted, bargained and sold to said Lee the 1]pre.mlses in con-
troversy, in trust, nevertheless, for the following purposes,
and none others: That if the said Hiram Thornton, his heirs,
executors, administrators, or assigns shall fail or refuse to pay
to said Wyatt Boyden, as aforesaid, his _heirs, executors, ad-
ministrators, or assigns, the said snm of %,’31.577.72) specified in
said note, ten days after maturity thereof, then the_ said Mylo
Lee (trustee) shall, so soon after such default or failure, as he
(or if Lee be dead or beyond the seas) his' administrators or
assigns, shall be required so to do by the said Wyatt Boyden,
his heirs, executors, administrators, or assigns, proceed to sell
at public auction, at the front door ot the Court House, at the
county seat in Mercer county, for cash in hand, first giving
thirty (30) days notice of time, place and terms of said sale,
together with a description of the property to be sold, in one
or more of the newspapers printed in the county of Mercer,
the tract of land lereby conveyed, and out of the proceeds
pay, &c.

The deed contained no words whatever, waiving the home-
stead, neither did the acknowledgment,

Deed from Mylo Lee to plaintiff, dated January 10th,
1860.

/ Reciting the former deed, and that the note was not paid
when due, continued as follows:

‘“ And, whereas, said Lee, after giving public notice of
time, place and terms of sale, in manner and_ form as required
and directed in said deed of trust, did, on the 5th day of Jan.
uary, A. D. 1860, at the front door of the Court House, in
said Me: cer oounty, at the hour of two o'clock, in the after-
noon of said day, at public vendue, sell to Wyatt Boyden the
said premises described in suid deed, the said Boyden then and
there being the highest and best bidder therefor,” and then in
consideration of $1,669.80, conveys the premises to Boyden.

.. There is nothing in the deed to show how much Boyden
bid at the sale, nor whether the consideration mentioned in the
deed was equal to or more than the bid, -

. Defendant objected to the introduction of the deed in oy-
jdence. 'I'he court overruled, and the defendant excepted.
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Notice of sale.

« Whereas, on the 5th dq.y of June, 1857, Hiram W.
Thornton and E. F. Thornton, his wife, then of Mercer county.
Tllinois, executed unto Mylo Lee, trustee, a certain deed o;'
trust, conveying to said trustee the land in Mercer count , 1l-
linois, described as follows, to-wit: The east half of the south
east quarter of section three (3),in township fourteen (14),
north of range four (4), west of fourth principal meridian,
which said conveyance was made to the said Hiram W. Thorn-
ton, for sccuring the payment of a certain promissory note,
and interest thereon signed by the said Hiram W, Thornton,
dated the 5th day of June, 1857,and payablein twelve months
from the date thereof, for the sum of fifteen hundred and
seventy-seven dollars and seventy-eight cents ($l,577'78), with
interest at ten per cent. per annum after maturity. Said deed
of trust is recorded in the Recorder’s Office, in said Mercer
county, in volume D., page 447, of Book of Mortgages, to
which reference is hereby made, and now said promissory note
having become due and payable, and the said Hiram W. ‘Lhorn-
ton having failed to pay the same, I, Mylo Lee, trustee, as
nforesaid, do hereby give this publication, that by virtue of the
power whichis in me vested, I will, on Wednesday, the 28th
day of December, 1559, at the hour of two o’clock in the af-
ternoon of said day, at the Court House doory in the county
seat of Mercer county, expose and offer for sale, at public auc:
tion, the parcel of land above deseribed, or so much thereof as
shall be necessary to satisfy and pay the amount of said note,
with interest thereon, till the day of sale, together with all the
costs and expenses attending said sale, costs of this notice,
and trustees fees,

Dated this 18th duy of November, 1859.

MYLO LEE, Trustee,

PosTPONEMENT,

‘ The above sale is adjourned for eight days from this
date, and will take place at the hour of two o’cleck, P. M., on
the 5th day of ‘January, 1860.

M. LEE, Trustee.
December 28th, 1859.
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James H. Reed, testified :
That he was one of the publishers of the Aledo Record

since July, 1857, that said advertisement was published in said
paper from the 22d day of November, A. D., 1859, to the
28th day of December, inclusive.

Cross-ezamined,—The postponement of said sale at the
foot of the original notice, was first published January 3d, 1860,
and only published once. The said notice and postponement
are the only notices published on that subject, and that it was
done by the order of Lee.

Defendant objected to the introduction in evidence of said
notice and postponement. Court overruled, and defendant
excepted.

Lucian B. Howe, testified :

That he knew the land in controversy. It has been im-
proved eight years; defendant made the improvements, and is
still cultivating it, and was in possession of it on the 22d of
August, 1860, claiming to own it; that no person resides on
this eighty acres, but that the same fence incloses the eighty,
and thelot on which the defendant resides.

Cross-ezamined.—The eighty adjoins the town lots of Mil-
lersburg on the South (then follows a plot of the premises. See
Record page21). The defendant’s dwelling houseis on lots 1
and 2, in block 16, and stable on lots 7 and 8. The defendant
was engaged in farming these lots, and the 80 are all in one en-
closure, the fence is shown by the dotted line on the plat.

The defendant has a wife and family, and resided with
them on these premises during the year 1857, and has ever
since. The house in which they lived is on lots 1.and 2, a3
shown in plat. LAY

The defendant then offered to prove by said Lucian B.
Howe and other witnesses “that all through the year 1857
the defendant had « family consisting of wife and children
and resided with them on the premises in controvorsy, and has
ever since, occupying and claiming the whole premis’es shown
in the plat as his homestead ; that the lots and the eighty have
during the whole time, been in one enclosure, and used as one
entire premises.

That the whole premises with the improvements ther eon
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were not worth, at the time of the exccution of the trust deed
926 $1,000, and are not now. )

The plaintiff objected to said proof being heard. Court
sustained the objection, and defendant excepted.

This was all the evidence,

26 The court found for the plaintiff.

Motion for a new trial, and in errest of judgment. Over-
ruled by court, and defendant excepted.

ERRORS ASSIGNED.

The court erred in admitting improper evidence on the part of
said plaintiff.

2d. The court erred in excluding proper evidence on the part
of the said defendant,

3d. The court erred in finding for the said plaintiff,

4th. the court erred in overruling the motion of said defend-
ant for a new trial, and in arrest of judgment, and each of them.

5th. The court erred in rendering the judgment aforesaid, in
manner and form aforesaid.



BRIEF OF APPELLANT.
I.

There was no sufficient notice of the sale of the land of the
trustee, The deed required 80 days notice, and did not provide for
a postponement. 'The sale was postponed, and only eight days no-
tice was given, and 8o the sale was not within the scope of the au-
thority of the trustee.

11 Grat. 281.

11 Ind. 359.
7 Ind.. 356.
15 1ul., 502.
28 111, 470.
24 1ll., 317.

II.

Tli¢ evidence proving a hiomestead should have been admitted.
Ketcher v. Burgwin; 21 1Il., 40.
Vanzant v. Vanzant, 23 Ill., 536.

GLOVER, COOK & CAMPBELL.
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It the Legislature intended to make the law applicable to voluntary
conveyances, it is to be presnmed that they would have made provision
for partition of the liomestead, when its value excecds S1,000, and for its
sale, if indivisible, in defanlt of payment of the excess by the grantor, as
they have done in cases of forced sale.

There is no valid reason why a discrimination should be made between
a judgment debtor and the grantee of a voluntary conveyance, by secur-
ing to the one, by partition or sale, the excess over $1,000 of the value
of the exempted property, and taking from the other all the benefits of
his deed, although the property sought to be conveyed by ‘it shonld ex-
ceed $1,000 in value. On the contrary, it would be unjust, and if either
is favored, it should be the grantee, the conveyance being a voluntary
act, und the judgment compulsory.

It is not to be presumed that the Legislature intended unjustly to de-
prive the grantee of the excess over $1,000 voluntarily conveyed to him,
while vroviding at the same time for the collection of judgments out of
such excess by compulsory weuns ; but the two acts being paps materia
should be construed together, and the words “in all cases” held to be
limited by the first. /

It has been beld in New Hampshire and California, that a deed con-
veys the excess of the householder’s interest over and above $1,000.

5 Cal. R H06.
38 N. H. 72,

- But the houscholder’s interest, under onr statute. is not one capable ot
being identified or seperated without an express statutory provision asin
N. 11., but attaches to the whole.

2 (iray's R 385
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Suppose he should sell and convey his homestead, and deliver possession
to the purchaser, who owns the property ¢ Could the vendor, after con-
veying by deed, and delivering possession, and receiving his pay, turn
round and bring ejectment against the purchaser? Will it be said that
because he did not acknowledge the deed in a particular manner, the
deed is void? The statute no where requires any new acknowledgment
from Zém, and if it did, the mere act ot signing, sealing and delivering a
deed would convey the property whether it was acknowledged or not.
An acknowledgment is not necessary to validate a conveyance.

The exemption is for the benefit of the wife and family. It is like a
dower interest, and can only be parted with by a proper acknowledg-
ment. She is not the owner of the property, and has no present interest.
Her interest is in the future, and she may recover it whenever the cover-
ture ceases.

While living, she is under the control of the husband, and must follow
his destines. When he dies, then she can recover the ““ homestead,” if

she has not parted with her right thereto, in the manner prescribed by
the law. .

This is the kind of benefit provided and intended, and saves her an
asylamwhen ler husband ceases to protect her.

The husband, while he lives, has not only the legal title to the land,
but the right of possession, and may surrender that possession to whom.-
soever he chooses.

1f he he can convey the possession, he can convey the title, subject to
the future contingent interest of the busband. 7021 ¢

Can it be contended that if the husband conyeys the property on one
day, and the wife and children die on the next, that the conveyance does

not pass the title? Such a conclusion would be an anamoly, and ought
never to be made, : .

The plaintiff in error confirmed the sale by his letters to defendant in

error, and thereby waived the homestead as effectually as if he had
voluntarily abandoned the premises.

II. M. WEAD,
D. P. JONES,

Attorneys for Appellec.
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SUPREME COURT OF ILLINOIS—THIRD GRAND DIVISION
APRIL TERM, A. D., 1863. '

HIRAM W. THORNTON, )| 112
8, % APPEAL FROM MERCER.
HYATT BOYDEN. J

This was an action of ejectment, brought by Appellee vs.
Appellant, to recover the E, % of the S.E. £ of section 8, -
town 14—range 4—est in said county.

1 Declaration in the usual form, with notice appended,
served, &c.

4 Plea of General Issue.
9 Jury waived and agreement thatthe cause be tried by the
court. :

The court found defendant guilty, &c., and the damages
one cent.

10 Motion for a new trial, and exception to the finding en-
tered by defendant.

Motion overruled and defendant excepted.

Judgment that plaintiff recover of defendant the premises
&c., and one cent dgmages and costs.

Appeal prayed and allowed; bond and bill of exeeptions
to be filed within 30 days from Sept. 4th, 1862.
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Binn. or EXCEPTIONS.

The plaintiff read in evidence o trust deed from appellant
and wife, to one Mylo Lee, dated June 5th, 1857, }vhel:eby the
granted, bargained and sold to said Lee the premises in con-
troversy, in trust, nevertheless, for the following purposes,
and none others: Thatif the said Hiram Thornton, his heirs,
executors, administrators, or assigns shall fail or refuse to pay

. to said Wyatt Boyden, as aforesaid, his heirs, executors, ad-

ministrators, or assigns, the said sum of $1,577.78 specified in
said note, ten days after maturity thereof, then the said Mylo
Lee (trustee) shall, so soon after such default or failure, as he
(or it Lee be dead or beyond the seas) his administrators or
assigns, shall be required so to do by the said Wyatt Boyden,
his heirs, executors, administrators, or assigns, proceed to sell
at public auction, ut the front door ot the Court House, at the
county seat in Mercer county, for cash in hand, first giving
thirty (30) days notice of time, place and terms of said sale,
together with a description of the property to be sold, in one
or more of the newspapers printed in the county of Mercer,
the tract of Jand hereby conveyed, and out of the proceeds
puy, &ec.

The deed contained no words whatever, waiving the home-

stead, neither did the acknowledgment,

Deed from Mylo Lee to plaintiff, dated January 10th,
1860.

Reciting the former deed, and that the note was not paid
when due, continued «s follows : '

‘“ And, whereas, said Lee, pfter giving public rotice of
time, place and terms of sale, in manner and form as required
aud directed in said deed of trust, did, on the 5th day of Jan.
nary, A. D. 1860, at the front door of the Court House, in
said Me: cer county, at the hour of two o'clock, in the after-
noon ofgsaid day, at public vendue, sell to Wyatt Boyden the
said premises described in suid deed, the said Boyden then and
there being the highest and best bidder therefor,”” and then in
counsideration of $1 (69.80, conveys the premises to Boyden.

~ There is nothing in the deed to show how much Boyden
bid at the sule, nor whether the consideration mentioned in the
deed was equal to or more than the bid,

Defendant objected to the introduction of the deed in ev-
idence. 1he court overruled, and the defendant excepted.
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Notice of sale.

“ Whereas, on the 5th day of June. 1857 v
Thornton and E. F. Thornton, hiz wife, then ool Hiam Y
Illinois, exccptcd unto Mylo Lee, trustee, a certain deed of
trust, conveying to said trustee the land in Mercer county, II-
linois, described as follows, to-wit: The east half of the south
east quarter of section three (3).in township fourteen (14)
north of range four (4), west of fourth principal meridi:m,,
which said conveyance was made to the said Hiram W. Thorn-
ton, for sccuring the payment of a certain promissory note
and interest thereon signed by the said Hiram W, Thorntoni
dated the 5th day of June, 1857,and payablein twelve months
from the date thereof, for the sum of fifteen hundred and
seventy-seven dollars and seventy-eight cents ($1,577-7 8), with
interest at ten per cent. per annum after maturity, Said deed
of trust is recorded in the Recorder’s Office, in said Mercer
county, in volume D., page 447, of Book of Mortgages, to
which reference is hereby made, and now said promissory note
having become due and payable, and the said Hiram W. I'horn-
ton having failed to pay the same, I, Mylo Lee, trustee, as
aforesaid, do hereby give this publication, that by virtue of the
power whichis in me vested, I will, on Wednesday, the 28th
day of December, 1859, at the hour of two o'clock in the af-
ternoon of said day, at the Court House door, in the county
seat of Mercer county, expose and offer for sale, at public auc:
tion, the parcel of land above described, or so much thereof as
shall be necessary to satisfy and pay the amountof said note,
with interest thereon, till the day of sale, together with all the
costs and expenses attending said sale, costs of this notice,
and trustees fees.

Dated this 18th day of November, 1859.

MYLO LEE, Trustee,

of Mercer county,

PoSTPONEMENT.

¢“The above sale is adjourned for eight days from this
date, and will take place at the hour of two o’cleck, P. M., on
the &th day of January, 1860.
M. LEE, Trustee.

December 28th, 1859.
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James H. Reed, testified :

That he was one of the publishers of the Aledo Record
since July, 1857, that said advertisement was published in said
paper from the 22d day of November, A. D., 1859, to the
28th day of December, inclusive.

Cross-exzamined,—The postponement of said sale at the
foot of the original notice, was first published January 3d, 1860,
and only published once. The said notice and postponement
are the only notices published on that subject, and that it was
done by the order of Lee. '

Defendant objected to the introduction in evidence of said
notice and postponement. Court overruled, and defendant
excepted.

Lucian B. Howe, testified :

That he knew the land in controversy. Tt has been im-
proved eight years; defendant made the improvements, and is
still cultivating it, and wasin possession of it on the 22d of
August, 1860, claiming to own it; that no person resides on
this eighty acres, but that the same fence incloses the eighty,
and the lot on which the defendant resides.

Cross-ezamined.—The eighty adjoins the town lots of Mil-
lersburg on the South (then follows a plot of the premises. See
Record page2l). The defendant’s dwelling houseis on lots 1
and 2, in block 16, and stable on lots T and 8. The defendant
was engaged in farming these lots, and the 80 are all in one en-
closure, the fence is shown by the dotted line on the plat.

The defendant has a wife and family, and resided with
them on these premises during the year 1857, and has ever
since. The house in which they lived is on lots 1 and 2, as
shown in plat.

The defendunt then offered to prove by said Lucian B.
Howe and other witnesses “that all through the year 1857
the defendant had a family consisting of wife and children,
and resided with them on the premises in controvorsy, and has
ever since, occupying and claiming the whole premises shown
in the plat as his homestead; that the lots and the eighty have,

during the whole time, been in one enclosure, and used as one

entire premises.
That the whole premises with the improvements ther eon
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were not worth, at the time of the exccution of th
et .
26 $1,000, and are not now. rust deed,

The plaintiff objected to said proof being heard
sustained the objection, and defendant exceptegd. iy laury

This was all the evidence,
26 The court found for the plaintiff.

Motion for a new trial, and in errest of judgment. Over-
ruled by court, and defendant excepted:

ERRORS ASSIGNED.

The court erred in admitting improper evidence on the part of
said plaintiff.

2d. The court erred in excluding proper evidence on the part
of the said defendant,

8d. The court erred in finding for the said plaintiff,

. 4th. the court erred in overruling the motion of said defend-
ant for a new trial, and in arrest.of judgment, and each of them.

5th, The court erred in rendering the judgment aforesaid, ix
manner and form aforesaid.




BRIEF OF APPELLANT.
I

There was no sufficient notice of the sale of the land of the
trustee, The deed required 30 days notice, and did not provide for
a postponement. The sale was postponed, and only eight days no-
tice was given, and 8o the sale was not within the scope of the au-
thority of the trustee.

11 Grat. 281.
11 Ind. 359.
7 Ind.. 356.
15 I1l., 502.
23 11l., 470.
24 I1l., 317.

The evidence proving a homestead should have been admitted.
ALY Ketcher v. Burgwin, 21 I11., 40.
Vanzant v. Vanzant,' 23 IZZ., 536.

R OY ) Lk

GLOVER, COOK & CAMPBELL.
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SUPREME COURT OF ILLINOIS—THIRD GRAND DIVISION
APRIL TERM, A. D., 1863. :

HIRAM W. THORNTON, \ 112
vs. Y APPEAL FROM MERCER.
[
HYATT BOYDEN. J

This was an action of ejectment, brought by Appellee vs.
Appellant, to recover the E, % of the S.E. } of section 8,
town 14—range 4—west in said county.

1 Declaration in the usual form, with notice appended,
served, &c.

i Plea of General Issue.
g9 Jury waived and agreement that the cause be tried by the
court.

The court found defendant guilty, &c., and the damages
one cent.

10 Motion for a new trial, and exception to the finding en-
tered by defendant. ! .

Motion overruled and defendant excepted.

Judgment that plaintiff recover of defendant the premises
&ec., and one cent damages and costs.

Appeal prayed and allowed; bond and bill of exeeptions
to be filed within 80 days from Sept. 4th, 1862.
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B oF EXCEPTIONS.

The plaintiff read in evidence a trust deed from appellant
and wife, to one Mylo Lee, dated June 5th, 1857, whereby the
granted, bargained and sold to said Lee the premises in con-
troversy, n trust, nevertheless, for the following purposes,
and none others: That if the said Hiram Thornton, his heirs,
executors, administrators, or assigns shall fail or refuse to pay
to sail Wyatt Boyden, as aforesaid, his heirs, executors, ad-
ministrators, or assigns, the said sum of $1,577.78 specified in
said note. ten days after maturity thereof, then the said Mylo
Lee (trustee) shall, so soon after such default or failure, as he
(or if Lee be dead or beyond the seas) his administrators or
assigus, shall be required sp to do by the said Wyatt Boyden,
his heirs, executors, adininistrators, or assigns, proceed to sell
at public auction, at the front door ot the Court House, at the
county seat in Mercer county, for cash in hand, first giving
thirty (30) days notice of time, place and terms of said sale,
together with a description of the property to be sold, in one
or more of the newspapers printed in the county of Mercer,
the tract of land hereby conveyed, and out of the proceeds
pay, &e.

The deed coutained no words whatever, waiving the home-
stead, neither did the acknowledgment,

Dced from Mylo Lec to plaintiff, dated January 10th,
1860. :

Reciting the former deed, and that the note was not paid
when due, continued us follows: - :

 And, whereas, saill Lee, after giving public r:otice of
time, place and terms of sule, in manner and form as required
and directed in said deed of trust, did, on the 6th day ot Jan.
nary, A. D. 1860, at the front door of the Court House, in
said Me.cer county, at the hour ot two o’clock, in the after-
noon of said day, at public vendue, sell to Wyatt Boyden the
said premises deseribed in suid deed, the said Boyden then and
there being the highest and best bidder therefer,” and then in
consideration of $1 669 80, conveys the premises to Boyden.

There is nothing in the deed to show how much Boyden
Did ac the sale, nor whether the consideration mentioned in the
deed was equal to ov more than the bid.

Defendant objected to the introduction of the deed in ov-
idence. ‘L'he courc overruled, and the defendunt excepted.



Notice of sale.

“ Whereas, on the 5th day of June,
Thornton and E. F. Thornton, his wife, then
Illinois, executed unto Mylo Lee, trustee, a cortain deed of
trust, conveying to said trustee the land in Mercer county, Il-
linois, described as follows, to-wit: The east half of the south
east quarter of section three (3),in township fourteen (14)
north of range four (4), west of fourth principal meridia
which said conveyance was made to the said Hiram W. Thor
ton, for sccuring the payment

1847, Hiram W.
of Mercer county,

)
n)
n-
of a certain promissory note,

and interest thereon signed by the said Hiram W, Thornton,
dated the 5th day of June, 1857,and payablein twelye months
from the date theveof, for the sum of fifteen hund’x-‘ed apd
seventy-seven dollars and seventy-eight cents (§§1,577'42_3), with
interest at ten per cent. per annum after maturity, Said deed

cf trust is recorded in the Recorder:s Office, in said Mercer

¥a o 0 o 0
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James H. Reed, testified :

That he was one of the publishers of the Aledo Record
since July, 1857, that said advertisement was published in said
paper from the 22d day of November, A. D., 1859, to the
28th day of December, inclusive.

Cross-ezamined,—The postponement of said sale at the
foot of the original notice, was first published January 3d, 1860,
and only published once. The said notice and postponement
are the only notices published on that subject, and that it was
done by the order of Lee.

Defendant objected to the introduction in evidence of said
notice and postponement. Court overruled, and defendant
excepted.

jan B. Howe, testified :
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were not worth, at the time of the exccution of the trust deed,
26 $1,000, and are not now.

T inti i id pr i 'd.  Court

L=y

ERRORS ASSIGNED.

The court erred in admitting improper evidence on the part of
gaid plaintiff.

. 2d. The court erred in excluding proper evidence on the part
of the said defendant,

3d. The court erred in finding for the said plaintiff,
4th,

the court erred in oy
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BRIEF OF APPELLANT.
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{ GLOVER, COOK & CAMPBELL.
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SUPREME COURT OF ]LLINOIS—THIRD GRAND DIVISION
APRIL TERM, A. D., 1863.

HIRAM W. THORNTON, b 112
|
V8. + APPEAL FROM MERCER.
|
HYATT BOYDEN. J

This was an action of ejectment, brought by Appellee vs.
Appellant, to recover the E, } of the S.E. % of section 3,
town 14—range 4—west in said county.

1 Declaration in the usual form, with notice appended,
served, &c.

4 Plea of General Issue.
9 Jury waived and agreement thatthe cause be tried by the
court.

The court found defendant guilty, &c., and the damages
one cent.

10 Motion for a new trial, and exception to the finding en-
tered by defendant.

Motion overruled and defendant excepted.

Judgment that plaintiff recover of defendant the premises
&ec., and one cent damages and costs.

Appeal prayed and allowed; bond and bill of exeeptions
to be filed within 80 days from Sept. 4th, 1862,
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Brrt, oF EXCEPTIONS.

The plaintiff read in evidence a trust deed from appellant
and wife, to one Mylo Lee, dated June 5th, 1857, }vher‘eby the
granted, bargained and sold to said Lee the premises In con-
troversy, @ trust, nevertheless, for the following purposes,
and none others: That if the said Hiram Thornton, his heirs,
exeeutors, administrators, or assigns shall fail or refuse to pay
to said Wyatt Boyden, as aforesaid, his heirs, executors, a.d
ministrators, or assigns, the said sum of §1,577.78 specified in
said note, ten days after maturity thereof, then the said Mylo
Lee (trustee) shall, so soon after such default or failure, as he
(or if Lee be dead or beyond the seas) his administrators or
assigus, shall be required so to do by the said Wyatt Boyden,
his heirs, exccutors, administrators, or assigns, proceed to sell
at public auction, at the front door ot the Court House, at the
county seat in Mercer county, for cash in hand, first giving
thirty (30) days notice of time, place and terms of said sale,
together with a description of the property to be sold, in one
or more of the newspapers printed in the county of Mercer,
the tract of land hereby conveyed, and out of the proceeds
pay, &e. i

The deed contained no words whatever, waiving the home-
stead, neither did the acknowledgment,

Deed from Mylo Lec to plaintiff, dated January 10th,
1860.

Reciting the former deed, and that the note was not paid
when due, continued us follows:

“ And, whereas, said Lee, after giving pablic uotice of
time, place and terms of sale, in manner and form as required
and directed in said deed of trust, did, on the 5th day of Jan.
uary, A. D. 1860, at the front door of* the Court House, in
said Me cer county, at the hour of two o’clock, in" the after-
noon of said day, at public vendue, sell to Wyatt Boyden the
said premises described in suid deed, the said Boyden then and
there being the highest and best bidder therefor,” and then in
consideration of $1 669 80, conveys the premises to Boyden.

- ; TR

__ There is nothing in the deed to show how much Boyden
bid at the sale, nor whether the consideration mentioned in the
decd was equal to or more than the bid.

Defendant objected to the introduction of the deed in ev-

idence. 'the court overruled, and the defendant excepted.
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Notice of sale.

¢« Whereas, on the 5th day of June, 1857, Hiram W.
Thornton and E. F. Thoraton, his wife, then of Mercer county.
Tllinois, executed unto Mylo Lee, trustee, a certain deed of
trust, conveying to said trustee the land in Mercer county, Il-
linois, described as follows, to-wit: The east half of the south
cast quarter of section three (3),in township fourteen (14),
north of range four (4), west of fourth principal meridian,
which said conveyance was made to the said Hiram W. Thorn-
ton, for sccuring the paymentof a certain promissory note,
and interest thereon signed by the said Hiram W. Thornton,
dated the 5th day of June, 1857,and payablein twelve months
from the date theveof, for the sum of fifteen hundred and
seventy-seven dollars and seventy-eight cents ($1,577-78), with
interest at ten per cent. per annum after maturity. Said deed
of trust is recorded in the Recorder's Office, in said Mercer
county, in volume D., page 447, of Book of Mortgages, to
which reference is hereby made, and now said promissory note
having become due and payable, and the said Hiram W. I'horn-
ton having failed to pay the same, I, Mylo Lee, trustee, as
aforesaid, do hereby give this publication, that by virtue of the
power whichis in me vested, I will, on Wednesday, the 28th
day of December, 1859, at the hour of two o’clock in the af-
ternoon of said day, at the Court House door, in the county
seat of Mercer county, expose and offer for sale, at public auc-:
tion, the parcel of land above described, or so much thereof as
shall be necessary to satisfy and pay the amount of said note,
with interest thereon, till the day of sale, together with all the
costs and expenses attending said sale, costs of this notice,
and trustees fees.

Dated this 18th day of November, 1859.

MYLO LEE, Trustee,

PoSTPONEMENT.

:

¢ The above sale is adjourned for eight days from this
date, and will take place at the hour of two o’clock, P. M., on
the 5th day of January, 1860.
M. LEE, Trustee.

December 28th, 1859.
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James H. Reed, testified :

That he was one of the publishers of the Aledo Record
since July, 1857, that said advertisement was published -in gaid
paper from the 22d day of November, A. D., 1859, to the
28th day of December, inclusive.

Cross-examined,—The postponement of said sale at the
foot of the original notice, was first published January 3d, 1860,
and only published once. The said notice and postponement
are the only notices published on that subject, and that it was
done by the order of Lee.

Defendant objected to the introduction in evidence of said
notice and postponement. Court overruled, and defendant
excepted.

Lucian B. Howe, testified :

That he knew the land in controversy. Tt has been im-
proved eight years; defendant made the improvements, and is
still cultivating it, and was in possession of it on the 22d of
August, 1860, claiming to own it; that no person resides on
this eighty acres, but that the same fence incloses the eighty,
and the lot on which the defendant resides.

Cross-ezamined.—The eighty adjoins the town lots of Mil-
lersburg on the South (then follows a plot of the premises. See
Record page21). The defendant’s dwelling houseis on lots 1
and 2, in block 16, and stable ob lots T and 8. The defendant
was engaged in farming these lots, and the 80 are all in one en-
closure, the fence is shown by the dotted line on the plat.

The defendant has a wife and family, and resided with
them on these premises during the year 1857, and has ever
gince. The house in which they lived is on lots 1 and 2, ag
shown in plat.

The defendant then offered to prove by said Lucian B.
Howe and other witnesses “that all through the year 1857
the defendant had a family consisting of wife and children
and resided with them on the premises in controversy, and has
ever since, occupying and claiming the whole premises shown
in the plat as his homestead ; that the lots and the eighty have
during the whole time, been in one enclosure, and used as one
entire premises.

That the whole premises with the improvements thereon
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were not worth; at the time of the exccution of the trust deed
26 $1,000, and are not now. ’

The plaintiff objected to, said proof being heard: Court
sustained the objection, and defendant excepted.

This was all the evidence,
26 The court found for the plaintiff.

Motion for a new trial, and in errest of judgment. Over-
ruled by coiirt, and defendant excepted.

ERRORS ASSIGNED.

The court erred in admitting improper evidence on the part of
said plaintiff.

2d. The court erred in excluding proper evidence on the part
of the said defendant, :

8d. The court erred in finding for the said plaintiff.

4th. the court erred in overruling the motion of said defend-
ant for a new trial, and in arrest of judgment, and each of them.

5th. The court erred in rendering the judgment aforesaid, in
manner and form aforesaid.



BRIEF OF APPELLANT.
I.

There was no sufficient notice of the sale of the lanid of the
trustee, The deed required 80 days notice, and did not provide for
a postponement. The sale was postponed, and only eight days no-
tice was given, and 8o the sale was not within the scope of the au-
thority of the trustee.

11 Grat. 281.
11 Ind. 359.
7 Ind.. 356.
15 1i1., 502.
23 111., 470.
24 I1l., 317.

II.

The evidence proving a homestead should have been admitted.
ok Ketcher v. Burgwin, 21 I11., 40.
Vanzant v. Vanzant, 23 Ill., 536.

GLOVER, COOK & CAMPBELL.



