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SUPREME COURT OF ILLINOIS.

to— -

APRIL TERM, 1864,

JOACHIM LAWRENCE,

for the use of

CALVIN DeWOLE, N
Plaintiff in Eprror ;
e Points and Brief of Defend-
ant in Error.
JOHN SCHMIDT,
Defendant in Lyror.

This suit is brought against the drawer of a bank-check,
drawn in the usual form, dated May 16th, 1861, for $25 00.

The defendant rests his defence on the fact that notice
of presentment and non-payment was not given to defend-
ant, and no opportunity afforded him to take up the check




2

and recover the same of the banker; who at the time was
solvent and had funds of the defendant in his hands more
than sufficient to pay the check.

The usual bank relations existed between the drawer of

the check and the banker on whom the check was drawn—
the banker holding the funds of the drawer, at that time,
more than sufficient to pay the check, and therefore was un
der obligation to honor the check on presentation.

From May 16th (the date of the check) to June 3rd, the
banker was solvent, and defendant, during that time, could
not, and did not, withdraw his funds against which and
for which this check was drawn. Having issued the check,
defendant was honestly obliged to leave that amount with
the banker, and he had a right to believe, in the absence of
notice, that the check had been duly presented and paid by
the bank.

It appears from the evidence that the check passed through
several hands before presentation at the bank, and after pay-
ment was refused, (except in depreciated paper, it came into
the hands of the plaintiff, the present holder, who was satis-
fied to hold the check against the bank and the funds de-
posited therein, without returning the check or giving notice
to the defendant of non-payment; and having so elected and

San
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allowed the funds to remain in the hands of the bank until
its failure, and by his own negligence having prevented the
defendant from taking any steps to recover the amount of
the bank while solvent, he is estopped from asking the de-

fendant to pay the check a second time.

The defendant claims that his deposits at the bank enti-
tled him to draw current money without depreciation or dis-
count, and had the check, which by the action of the hold-
ers thereof, had passed beyond the knowledge and control of
defendant, been returned to him in due time, he could have
taken up the same and recovered the amount of his banker:
all of which was prevented by the election of the plaintift to

hold the check against the bank.
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The testimony of Mr. Meyer, clerk for the banking-house,
shows that the defendant had sufficient money on deposit to
pay said check; and the testimony that *Illinois Currency”
was below par and at a discount, only proves that a large
amount of bills in circulation at the time, were below par
and at a discount, but does not show that there were no cur-
rent bills in circulation, or that the defendant or the holders
of his checks were under obligation to take uncurrent money
at par, of the bank, in payment of his checks or of his de-
posits at the bank.

ANDREW J. BROWN, for Defendant.
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SUPREME COURT.

JOACHIM LAWRENCE,

<. FoR THE USE OF CAI_Q'IN DeWorr,
w g Y

JOHN SCHMIDT.

&

©  This is an action=6f assumpsit—on selieck made by defendant
Schmidt, dated May 16, 1861 for $25, payable to plaintiff or

bearer at E. I. Tinkham & Co., on demand.

Which on the same day it bears date was duly presented, and
payment refused; the defendant having no money in bank—but the
bank offered to pay in Illinois Currency, which defendant had
there on deposit, and which was then only worth, about sixty cents
on the dollar. PP refused to receive said currancy at par in pay-
ment ot said check.

The only objcction made to plaintiff’s rights of recovery in the
oourts below, was, that no notice was proved to have been given to
the defendant, of the non-payment of said check—that he was not in
fact notified, the same was not paid after the said presentation.

I.
V74 & o ; n .
7 éy’? e L 5 2.%7 5 It was a fraud upon plaintiff to give such check. Ie knew at the

time it would not be paid. A person cannot take advantage of his
own wrong and rraub. He was not entitled to notice. His check cal-

4 /‘/’:Q: 2—45 = 5 é led for lawful money and he had none in bank.
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of PI'ff in Error.




P
pe

II.

The defendant hb.ving no money in bank such as his check cal-
led for, was not entitled to notice of its dishonor.

GARRISON & BLANCHARD,

RN T Att'ys. for PI'F. el
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JOACHIM LAWRENCE,
For tue usE oF CaLviy DeWorr, . . .
} Points of PI'ffin Error.

V8.

JOHN SCHMIDT.

This is an action of assumpsif—on a check made by defendant
Schmidt, dated May 16, 1861 for $25, payable to plaintiff or
bearer at E. I. Tinkham & Co., on demand.

Which on the same day it bears date was duly presented, and
payment refused; the defendant having no money in bank—but the
bank offered to pay in Illinois Currency, v.!" » defendant had
there on deposit, and which was then only worth, about sixty cents
on the dollar. PUff refused to receive said currancy at par in pay-
ment of said check.

The only objcction made to plaintiff’s rights of recovery in the
sourts below, was, that no notice was proved to have been given to
‘the defendant, of the non-payment of said check—that he was not in
fact notified, the same was not paid after the said presentation.
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COUNTY OF COOK,

STATE OF ILLINOIS,}
CITY OF CHICAGO. |

I a3 O

BEFORE THE °
HONORABLE EVERT VAN BUREN,
Recorder of the City of Chicago, and Presiding: Judge' of the Recorder’s Court of said City, at a term thereof

begun and held at the Court House in the City of Chicago, in the County and State aforesaid, on the first

e, :
Monday, (being the..eZ€.ezzeeC . ... . .._.......day) of.. _/M/_!.X?o_./»—/_”’j._ ______________
in the year of our Lord onc thousand eight hundred ml«l-e{ff_/'?{j.-:?.m/l- wo--__-and of the Independence

Present, Honorable EVERT VAN BUREN, Recorder of th2 City of Chicago.

e s
g chile! s 2203 oo _Slates Attorney.

Attest, DANIETL, OHARA, Clerk of swid Court.
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STATE OF ILLINOIS,l

COUNTY OF COOK, S8S.
JITY OF CHICAGO. S

I DANIEL OHARA, Clek of the Recorder’s Cowrt of the City of Chicago, in the
County and State aforesaid, do hereby certify the above and foregoing to be a true, per tect, and
oomplcta copy of . @ . ,//é /z/d//&’ﬂ s /ca arl’ fhsccects 7 o /(f AL il

7z
Heec ool ....inacertain caus /d 222y pending in said Cowrt,

......................... T ...szde t]zcuo]‘, wk/gcm 7 _f‘”%na/ 4/;, D R
/ /‘ / / .«» e ’/ & s
ami o T o 2220 TS

Defendant

(2

In sitness shexeot, 7 have hereunto set my hand, and agitzed
Vi
the Seal of said Court, at Chicago, this K/K/Z(( se b

./‘// i
day of v etlrecarsy/ . AD. 18645

o
\_/ﬁ/i”é// ﬂ ﬁz ”/ s Clevk.
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SUPREME COURT OF ILLINOIS.

°

APRIL THERM, 1864

3 — e

JOACHIM LAWRENCE,
for the use of

LALVIN DeWOLE, i
Plaintiff in Error ;

LPoints and Brief of Defend-
ant in Error.

VS.

v

JOHN SCHMIDT,
3 Defendant in Error.

This suit is brought against the drawer of a bank-check,
drawn in the usual form, dated May 16th, 1861, for $25 00.

The defendant rests his defence on the fact that notice
of presentment and non-payment was not given to defend-
ant, and no opportunity afforded him to take up the check
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and recover the same of the banker, who at the time was
solvent and had funds of the defendant in his hands more
than sufficient to pay the check.

An action does not lie on a bank-check against the drawer
until after notice of presentment and non-payment, and due
diligence on the part of the holder in giving notice of pre-
sentment and non-payment. 21 Wendell, p. 372.

The usual bank relations existed between the drawer of
the check and the banker on whom the check was drawn—
the banker holding the funds of thé drawer, at that time,
more than sufficient to pay the check, and therefore was un
der obligation to honor the check on presentation.

From May 16th (the date of the check) to June 3rd, the
banker was solvent, and defendant, during that time, could
not, and did not, withdraw his funds against which and
for which this check was drawn. Having issued the check,
defendant was honestly obliged to leave that amount with
the banker, and he had a right to believe, in the absence of
notice, that the check had heen duly presented and paid by
the bank.

It appears from the evidence that the check passed through
several hands before presentation at the bank, and after pay-
menf was refused, (except in depreciated paper,) it came into
the hands of the plaintiff, the present holder, who was satis-
fied to hold the check against the bank and the funds de-
posited therein, without returning the check or giving notice
to the defendant of non-payment; and having so elected and
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allowed the funds to remain in the hands of the bank until
its failure, and by his own negligence having prevented the
defendant from taking any steps to recover the amount of
the bank while solvent, he is estopped from asking the de-
fendant to pay the check a second time.

The defendant claims that his deposits at the bank enti-
tled him to draw current money without depreciation or dis-
count, and had the check, which by the action of the hold-
ers thereof, had passed beyond the knowledge and control of
defendant, been returned to him in due time, he could have
taken up the same and recovered the amount of his banker:
all of which was prevented by the election of the plaintiff to
hold the check against the bank.

The defendant claims that his deposits at the bank were
in current and par funds, and there is no evidence or pre-
tence that he had made any contract or agreement, or was
under any obligation to receive depreciated bank Dills in
payment of his checks; and the attempt or offer of the bank
to pay this check in depreciated bank-bills was in wrong of
the defendant, for which he had a legal remedy, which he
could have enforced but for the election of the plaintift to
hold the check without using due diligence to collect the

same.

If there was any question between the banker and the
drawer of the check as to what kind of money or bills should
be paid out on this check, whether par or depreciated funds,
the defendant claiming the right to draw par funds as he
did by issuing such a check, the defendant was entitled to
notice, that he might protect his own interest.
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The testimony of Mr. Meyer, clerk for the banking-house,
shows that the defendant had suflicient money on deposit to
pay said check; and the testimony that ¢Illinois Currency”
was below par and at a discount, only .proves that a large
amount of Dhills in circulation at the time, were below par
and at a discount, hut does not show that there were no cur-
rent bills in circulation, or that the defendant or the holders
of his checks were under obligation to take uncurrent money
at par, of the bank, in payment of his checks or of his de-
posits at the bank.

ANDREW J. BROWN; for Defendant.
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