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In the Supreme Court.

First Grand Division--State of Illinois.

June Term., A. ID. ISOS.

John D. Hawkins, Plaintiff in Error,
VS, :
Warren Taber, Mima Kisner, Jas. M. Ta- Error to Manon County-

Taber, Sarah Greathouse, Deft’s in Lrror.

Address—Shows that Warren Taber died owning N-E } S-E }, See. 35T
2, R 1, Marion county; also W 3, S-E said section. That his heirs were as
follows : James M. Taber, Wesley Taber, Jefferson Taber, Warren Taber,
Wm. Taber, Sarah Ann Taber, Jane Taber, Jemimah Taber,'Joha Taber, and
Love Taber. : ; ‘ '

Shows that the complainant had purchased three shares, 1px~t)~-eiglnt ard
three-tenth aeres, that James Taber held two shares, 28 and two-thenth acres :
Jane Taber, Jemimah and Warren Taber each was entitled 1o 14 and one-
tenth acres. That Jemimah and Warren are minors, That arge reats had
been collected by James M, Tabor from said lands. o

Prayer—

For partition and for accounts of rents.

Aflidavit of ‘petitioner.

Summons—not served,

Summons served by reading and by copy on Jemimah Kisner, James M,
Tabor, Warren aud Sarah Greathouse not found, .

Auswer of Guardian, ad litem, for Wairen Taber.

Master’s report of testimony. Valentine Ward testifies ; Knows the par-
ties to the suit. Knows the custom of renting lands, where the lands lie,
price is $2,50 per acre. There is an orchard on the land, would make the
rent worth 875 1o $1,00 more per year, 40 acres in caltivation,  James M.
Taber stated to me that he rented the farm to David Sherman for 1864, and
to Mrs. Puyle for 1865 and 1866, up to 24 Angast 1s67. ;

Decree—19 August 1867 —Service of summons on adult defendants. M,
Scheaffer appointed Gaurdian, ad litem for minors, Ruled to answer. Adult
def’ts failed to answer. Decree pro confesso as to adalts, Commissioners
appointed to partition lands as follows: setting out to Hawkins 48 and two-
tenths, to James M. Taber 28 and two-tenths, and to balanece their respeetive
shares. Commissioners report launds not susceptible of division. Order for
for sale of land, and special masters to take testimony of rents. Masters ro-
ports evidence and it is found by the court after considering the evidence that
James M. Taber has received rents of said land to the amdunt of 8455. De-
crees that he'shall account to said parties co-tenants for %455, and cach pariy
plaintiff and defendant shall bave respective shares thereof and for execittion.
That commissioner sell said land and report, &e.  Cause continued.

Notice'that a motion will be made at March Term, 1868, to correct decree
and sct aside judgement renderéd at last term against Warren Taber. No-
tice duly served. Aflidavits in support of motion.

Charles Sherman states under oath that before the trial of this cause ke
affiant paid complainant all the rent due him on Hawkins’ share of the deseribed
land, and that Hawkins was receipt James Taber for the rents in full, and
was to dismiss the sa‘d cause at March Term, 1867, upon payment of ha!f the
atty’s fees, $12,50, and that said Hawkins was to diswiss the suit, and notificd
defendants of the fact and told them not to attend, as the case would be dis-
misscd, and aeeording to that understanding defendants did not appear to

- - et IO S P nr . N U eem———
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defend said suit but that Hawkins iu his absence took judgment for $455, and
did then and there traudulantly obtain said judgment against said James
Tabor.

James M. Tabor swears: That John D. Hawkins before the trial of this
cause sent his son, Reuben Hawkins, to affiant, aud told him that he need not
attend court because C. M. Sherman and his father had settled the matter,
and that Lis father had sent a letter to B. B. Smith, his attorney, notifying
him of the scttlement of the same, and that affiant did not attend court upou
this statement thinking the matter was sett’ed, and that afiant was informed
that the rent was all paid, and that he did not owe one dollar of rent for
which judgment was had against him. That Sherman had settled all the
rent, as Sherman stated to him, affiant. .

Mary Sherman says on oath that in the fist part of 1867 she heard John D.
awkins say that if be could buy out Charies Sherman’s interest in the land
deseribed in bill he would bring the suit then pending.

Jokn Sherman, on oath, says that he hear the foregoing remarks by Haw-
king, and that Mary Sherman’s affidavit is truc.

Jolin Buster says, on oath, that he heard John D Hawkins state in sab-
stance that he had agreed to dismiss the suit of partitioner against Taber at
thie last term of court, but that he said was based on an argreement that James
Taber would surrender the possession, and that beeanse James had not given
possession he had gone on with the suit—this was last summer.

John Morris, on cath, says that he heard ITopkins in effect say that ho
had bought Charles Sherman’s interest in the land, and had in the trade given
up the rent, but said he was to get possession, and that becanse the possession
was not surrendered to him he was not hound by the bargain. Ile said he
got possession without a law-suit by putting a man in possession.

Affidavits for complainant,

Jolin D. Hawkins, on oath, says that he denics that he ever stated to War-
tven Taber that he would dismiss the suit in this case. Denies that the decree
was obtained by fraud.  Says that he has not at any time made any agree-
ment with Warren to dismiss the suit. Deuies that he ever agreed with
Charles Sherman to dismiss this snit.  Denics that he ever authorized his son

to go to James Taber and state that he would dismiss this bill. Denies that

he instructed his attorney, B. B. Smith, to dismiss this suit. Denies that he
ever induced or anthoriz:d any budy to induce James M. Taber to not ap-
pear in this suit.

Samuel Phelps, on oath, says that he knows Hawkins and Taber, resides in
their neighborhood. That the fact of [Tawkins suit against defendants was pub-
licly known in their neghborhood. That Taber lives 24 miles from the land.
Affiant was a commissioner to divide the land. That while he and the other
commissioner was viewing the land on the premises, the said James M. Ta-
ber was en the farm and saw us pass.  That Taber was in the possession of
the land a tenant by at and before the commencement of the suit.

Reuben Hawkins, on oath, says he knows Hawkins and Tabor. That he
is informed that James M. Taber has stated that he, affiant, was instructed
by John D. IHawkins to tell Tabor that he had or would dismiss the suit in
this cause. He says that Hawkins never did so instruct him to teil Tabor
that he had or would dismiss said suit, ard that affiant never did tell Tabor that
Hawkins had told him to tell Tabor so, and that affiant heard John D. Haw-
kios tell Tabor that if Tabor and others would give Hawkins possession of
the farm that he would dismiss the snit of partition and account. This con-
versation was before the decree in this case and while the suit was pending.
Affiant says that Tabor and Hawkins did net give said Hawkins possession
of said place before said decrce. That July, 1867, he had a conversation
with Taber. Taber was then talking about the law-suit and said to affiant,
who is the son of Hawkins, that he believed that affiant and Taber could
gettle this suit.  That he and Hawkins could not because they quarrelod.

'
-
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That Taber then knew said law-suit was pending. He talked with affiant
aboat it. : '

John DBaster, on oath, says he knows Hawkins and Tabor. That 20th
July, 1867, he heard a talk between them. They were talking about back
rent of the Taber farm in bill mentioned. Hawkins told Tabor that he was
prosecating his right to the rent of said farm in court—the cireuit court. He
told Tabor it would all come right at court. They were disputing about the
rent. Hawkins told him the suit was goiog on he told Tabor he would dis-
miss the suit on condition that Tabor would give possession.

John D. Hawkins, on oath, says that he never sent word to james M. Taber
that he would dismiss the suit in this case only on this condition, that he,
Taber, would give possession thereof. That Taber did not nor would give
possession of said place. That he saw Monroe Shermar and asked him to
talk with Tabor and gzet him to give him possession of the farm, and that
Sherman told affiant that he had talked with Taber and that he would not do
any thing. Affiant ther told Sherman it would have to go akead. That he
never told any one that he would dismiss the suit only on condition that
Taber would give possession of farm, and that he never gave it, but sued affi-
ant for th2 rent before a justice of the peace. -

Decree—

Motion allowed, and the decree of August term, 1867, modified so that the
jndgment against James M. Taber for 8455 is set aside, and balance of decree
stands, Report of sale of commissioner approved.

B. B. SMITH, for P_l'ﬂ' in Error,
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ERRORS ASSIGNED.

1st. The court erred in entetwmng the motion to set aside the judgment.
24d. The court erred in moditying decree of August Term, 1867, by set-

jmg aside the Judgment

PLAINTIFF'S BRIEF.

1st. A motion to set au{or to modify a decree or judgment can be made
ouly when error appears on the recerd, and can not be based upon a]ledged
fraud not appearing on the record.

* 2. Relief from alledged fraud mot appearing on the record, can he ob-
tamned only by bill 'eview.

3. The affidavits introduced herein are not evidence, because there was
mo privilege of cross examination, and if even they were they do not justify
the order of the court; the preponderance of their wexght. is in favor of the
decree as entered at August Term, 1867,

This was a chancery proceedmg for partition and account, and Courts of -

Equity have jurisdiction in cases of partition and may in the same suit enter
a decree in fayor of a co-tenant for back rent. Howey, et al., vs. Goinys, 13
1L, 107.

5. The court could not rightfully on a mere motion enter a final decree
setting aside the judgment, even if it could, under the facts presented, have
set aside the default and allowed the defendant to file an answer so that an
issue could have beeu made oz the question of rent,

; B B SMITII and M. SCEFFER,
Atty’s for Def’t in Error.
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Aot Supreme Cowrt, State of Hllinos.

i
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%‘ | FIRST GRAND DIVISTION.

(/' < s . . S
” %, June Term, A. D. 186K,
&rm = el ~ JOHN D. HAWKINS -
‘ /A, : VS, E Mari
, A atrtoen JAMES TABER, ¢f a/ g e

: % BRIEF.

/% // The abstract indicates by its phraseology, that this is a chancery

proceeding; but this is a mistake, it is a petition at law

It will be noted. that the suit was still pending, and the report of
the special commissioner to sell the premises “had not h("lz‘n vet
: made, when due notice was given by Jas. Taber that he w " lLl
1 move to correct or modify the former judgment. : o

. - 30 s i
R R — .&;.‘ _ i
an’ LA ” EaRY -
t.-':g.:e b

3. T'heeviaence on tne question as o whether HawkKkins was gullty
of fraud and deceit in procuring the judgment for rents, is very

‘ ‘ ; conflicting, manifestly so, looking at the affidavits in support of the
' E motion to modify decree; but
oz - i Ist. The Court in this form of proceeding was justified without
P ———— < proof, as soon as brought to its notice, while the cause was still
. : pending hefore it. to correct its judgment. .
v : . 2d. If the eause is one of eanfliet in the proof, the decision of
. 2 : the Court thereon, as a general rule, will not be disturbed.

52 ' 3d.  The rejection of the rent from the decree, on the ground
E . 5 Y stated, does not, it _seems, prevent Hawkins from claiming it in a
N . fa‘c 54.9 3 proper |n-m-vc4hng[ﬂ(}llmzm Rep.  Louvalle, ef a/ vs. Menard, p.

. o L. T 11 F, '%.,L,..f;w'
' JHA S Sth - But really, this matter of rent seems, by Hawkins, to
‘% have been settled, but a parf of the agreement with SNkerman was

that Jas. Taber should surrender possession. He denies that Taber
cave up the possession, but admits that he got possession without

a law suit; but seems to think, that because Taber declined to
surrender, and because he got possession surreptitiously, he can

abandon in #oto his agreement with Sherman. 3

H. K. S. OMELVENY, s 1

For Defendants. j

i
:
:
!




b L po Bl e O B e it i cée«e? |

A . R Agcc . &‘,A;*.D%._—/

‘&C/L(/“ Ll bt B oed /M /Zf&.‘—7 ., C()ﬂ—ér/; W

A o y s /zg';“./ﬁ;; A 2 CToo vo .
A i o, Tl e @“,,J,l P AR . #
(o o % 2 éar%o( . AP . |
{6’; Hor g aD EZ AL zepan E
7 y o 2wl o S z‘ % Zoed ,:
Z. A/,/wz; At B e, P ko)
A S g S W . W./Zf‘ //41,.. 7o i am i
pm/.fj-f;”,a‘ vy LD G Avimem Bomy i D
a.;;M R éﬁz Kém./t A Ay B
%ﬁ?dm Z—,A“, M% /in/w./ i o
;/;/, PR N b CRREED AN (,m,,_ﬂ,,, |
Ao it fmcadom, G fmy Lina> 1
W—@fﬂm%h—% oy - o Hetion 3
Vloee & Bt oy Hs Tk oo Coms , T Comects |

‘

: %,W@D%'amMéwfx’ |
g P | St Aot P ]

= fvb;.ﬁ;-ﬁ-._ brtl g All @ﬁmu, . V‘Zﬁh
e it il

|
|
!
1




" fowrad

| A Bntom. . Lisrmn @‘,1744: fewn P at~ 5
| fooes U, 242 mppi Py o Gm> L

B e S B C rnndt D & itrrm | M G

‘ ; A - i P : '

(24 .

Vo R A AR T Lepous
;q,/ 52{ &“;W é /éf;._,, Z . /M&f_,, Z

 Comr .




4 e R b alll el e e ko

P Pl ek ea snn Zzsz

o Caees, Za e e T %.__7/
{1 e Loe e Gite Zmk frnde  Blad e
e s B

i %/,cu:% o~ Cugm  Darer Corln A,
VHor 2o 2B lae 2w o en e T

e B B nt %é&g/ c(_%-{‘omuzky
b, v L Bonn K aii A &
| Zocn e ?{ ﬁw"f, Ats, LmtwTom T Ao
e Cme . Clmace Lo AoBoprii D ra e g Aans
\2te Al o ke . v‘
| m”%%xaﬁ < Gornt |
bf Ll K i et o Clni g fan B o,
okl B st S wBelt A e cteenn.
lx..fnw—/z»a_ W/;_ AP PP P
| Frrey or w2, < ‘étﬁ LE /7'(70’; Bl o e
Lo tets G £ Moot fo 2 P

oL
//\

Qeay







‘4




= adeg

-3

© @

11

12

13

14

15

16

17

James Tab 1 has received

In the Supreme Co’urtf..

First Grand Division--State of Illinois.

June Term, A. 1), I=6s,

T — A —
John D. Hawkins, Plaintiff in Error,

Warren Taber, MimvasKisner, Jas. M. Ta- Error to Marion Gonnty ’

Taber, Sarah Greathouse, Deft’s in Error.

Address—Shows that Warren Taber died owning N-E } 8-E }, Sec. s, T
2, R 1, Marion county; also W }, S-E said section. That his heirs were as
follows ; James M. Taber, Wesley Taber, Jefferson Taber, Warren Taber, °
Wm. Taber, Sarah Ann Taber, Jane Taber, Jemimah Taber, Joha Taber, and
Love Taber.

Shows that the complainant had purchased three shares, forty-eight ard
three-tenth acres, that James Taber held two shares, 28 and two-thenth acres 3
Jane Taber, Jemimah and Warren Taber each was entitled to 14 and cne-
tenth acres. That Jemimah and Warren are minors. That iarge rents had
been collested by James M, Tabor from said lands.

Prayer—

For partition and for accounts of rents.

Affidavit of petitioner.

Summons—not served.

Summons served by reading and by copy on Jemimah Kisner, James M, .
Tabor, Warren and Saiah Greathouse not found.

Answer of Guardian, ad litem, for Wairen Taber. :

Master’s report of testimony. Valentine Ward testifies: Knows the par-
ties to the suit. Knows the custom of renting lands, where the lands lie,
price is $2,50 per acre. There is an orchard on the land, would make the
rent worth $75 10 81,00 more per year. 40 acres in caltivation. James M,
Taber stated to me that he rented the farm to David Sherman for 1864, and
to Mrs. Puyle tor 1865 and 1866, up to 24 August 1867.

Decree—19 August 1867 —Service of summons on adult defendants. ML
Scheeffer appointed Gaurdian, aa litem for minors, Ruled to answer. Adult
def’ts failed to answer. Decree pro confesso as to adults, Commissioners
appointed to partition lands as follows: setting out to Hawkins 48 and two-
tenths, to James M. Taber 28 and two-tenths, and to balance their respective
shares. Commissioners report lands not susceptible of division. Order for
for sale of land, and special masters to take testimony of rents. Masters re-
ports evidence and it is found by the court after considering the evidence that

plaintiff and defendant hall have respective shares thereo
That commissioner sell said land and report, &e.  Cause continued.
Notice that a motion will be made at March Term, 1868, to correct decree
and set aside judgement rendered at last term against Warren Taber. No-
tice duly served. Affidavits in support of motion. ;
Charles Sherman states under oath that before the trial of this cause he
affiant paid complainant all thefrent due him on Hawkins’ share of the described 2
land, and that Hawkins was receipt James Taber for the rents in full, and
was to dismiss the said cause at March Term, 1867, upon payment of ha!f the
atty’s feed, $12,50, and that said Hawkins was to digmSs the suit, and notified
defendants of the fact and told them not to attend, as the case would be dis-
misscd, and aceording to that understanding defendants did not appear to

155, and each jnﬂy
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f and for execution, e -
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defend said suit bot that Hawkins in his absence took judgment for $455, and
did then and there traudulantly obrain said judement against said James
Tabor.

James M. Tabor swears: That John D. Hawkins before the trial of this
cause sent his son, Reuben Hawkins, to affiant, and told him that he need not
attend court beeause C. M. Sherman and his father had settled the matter,
and that his father had sent a letter to B. B. Smith, his attorney, notifying
him of the scttlement of the same, and that affiant did not attend court upon
this statement thinking the matter was sett'ed, and that affiant was informed
that the rent was all paid, and that he did not owe ene dollar of rent for
which julgment was had against him.  That Sherman had settled all the
rent, as Sherman stated to bim, afliant,

Mary Sherman says on oath that in the fist part of 1867 she heard John D,
Hawkins say that if he could buy out Charies Sherman’s interest in the land
deseribed in bill he would bring the suit then pending.

Jokn Sherman, on oath, says that he hear. the forezoing remarks by Iaw-
kins, and that Mary Sherman’s aflidavit is truc.

Jolin Buster says, on oath, that he heard John D Hawkins state in sub-
stanee that'he had agreed to dismiss the snit of partitioner agninst Taler at
the last term of court, but that he said was based on an argreement that James
Taber woulld surrender the possession, and that beeanse James had not given
possession he had gone on with the suit—this was last summer.

Joln Morris, on cath, says that he heard [opkins in cffeet say that ho
had bought Charles Sherman’s interest in the land, and had in the trade given
up the rent, Lat said he was to get possession, and that because the possession
was not surrendered to him he was not Lound Ly the bargain. 1le said he
got possession withoat a law-suit by patting a man in possession,

Aflidavits for complainant.

Jolin D. Hawkins, on oath, says that he denies that he ever stated to War-
ren Taber that he would dismiss the suit in this ease.  Denics that the decrce
was obtained by fraud.  Says that he has not at any time made any agree-
ment with Warren to dismiss the snit.  Deunies that he ever agreed with
Charles Sherman to dizmiss this snit. Denies that he ever authorized his son
to go to James Taber and state that he would dismiss this bill. Denies that
he instracted his attorney, B. B. Smith, to dismiss this suit. Denies that he
ever induced or anthoriz:d any budy to induce James M. Taber to not ap-
pear in this suit,

Samuel Phelps, on oath, says that he knows IHawkins and Taber, resides in
theirneighborhood. That the fact of [awkins snit against defendants was pub-
licly known in their neghborhool.  That Taber lives 24 miles from the land.
Affiant was a commissioner to divide the land.  That while he and the other
commissioner was viewing the lad on the premises, the said James M. Ta-
ber was en the farm and saw us pass.  That Taber was in the possession of
the land a tenant by at and before the commencemant of the suit.

Reabien Iawkias, on oath, says he knows Hawkins and Tabor. That lie
is informed that James M. Taber has stated that he, affiant, was instructed
Ly John I, Hawkins to tell Tabor that he had or would dismiss the suit in
this cause, He says that Hawkins never did so instruet him to teil Tabor
that he had or would dismiss said suit, acd that affiant never did tell Tabor that
Ilawkins had told him to tel' Tabor so, and that afiant heard John D. Haw-
kins tell Tabor that if Tabor and others would give Hawkins possession of
the farm that he would dismiss the suit of partition and acconnt. This con-
versation was before the deeree in this case and while the suit was pending.
Affiant says that Tabor and Hawkins did not give said Hawkins possession
of said place before said deerce. That July, 1867, he had a conversation
with Taber. Taber was then talking aboat the law-suit and said to affiant,
who is the son of Hawkins, that he believed that affiant and Taber could
settle this suit. That he and Hawkios could net because they quarreled,

oawe g ﬂﬂ




That Taber then knew said law-suit was pending. He talked with affiant
about it.

John Buster, on oath, says he knows Hawkins and Tabor. That 20th
July, 1867, he heard a talk between them. They were talking about back
’, rent of the Tuber farm in bill mentioned. Hawkins told Tabor that he was

prosecuting his right to the rent of said farm in court—the circuit court. He
told Tabor it would all come right at court. They were disputing about the
rent. Hawkins told him the suit was going on he told Tabor he would dis-
miss the suit on condition that Tabor would give possession.

28 John D. Hawkius, on oath, says that he never sent word to james M. Taber
that he would dismiss the suit in this case only on this condition, that he,
Taber, would give possession thereof. That Taber did not nor would give
possession of said place. That he saw Monroe Shermarn and asked him to
talk with Tabor and get him to give him possession of the farm, and that
Sherman told affiant that he had talked with Taber and that he would not do
any thing. Affiant ther told Sherman it would have to go akead. That he
never told any one that he would diswiss the suit only on condition that
Taber wouid give possession of farm, and that he never ga\e it, but sued afli-
ant for tha rent before a justice of the peace.

Decree—

Motion allowed, and the decree of August term, 1867, modified so that the
jndgment against James M. Taber for $455 is set aside, and balance of decree
stands, Report of sale of commissioner approved.

B. B. SMITH, for PI'ff in Error.
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ERRORS ASSIGNED.
z

1st. The court erred in entertaining the motion to set aside the judgment.
2d. The court erred in moditying decree of August Term, 1867, by set-
ting aside the judgment.

PLAIN TIFF'S BRl EF.

Ist. A mot\on to set aside or to modify a decree or judgment can be made

" only when error appears on the record, and can not be based upon alledged'

frand not appeanng on the record. :
2. Relief from alledged fraud not appearmg on the record, can be ob-
tamed only by bill of review.
3. The affidavits introduced herein are not evidence, beeause there was
no privilege of cross examination, and if even they were they do not )mnfy
the order of the court; the prepondemce of their welght is in favor of the

5. The court could not rightfully on a mere motion enter a final deoreo
setting aside the Judgment, even if it could, under the facts presented, have
set aside the default and allowed the defendant to file an answer so that an
1soue conld have been made on the question of rent.

B B. SMITII aad M. SCEFFER,
Q.tty’s for Def’t in Error,
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