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STATE OF. %%%%NOI&}S& @he People of the State of Illinois,

To the Clerk of the 691)1- Qa3 Court for the County Greeting:
@Rféﬂl:ﬁl’- , O the secord and /&200&0(/4'74_, as ali i/ the’ rendshon) /»/
the /2&(%7;2&73// 0//6 @ //@(& which) was o the (gmw%

%0/67‘// o/«é ZL _________________________ %"‘m/ﬂ) c/c//é?'ﬂ the //{_lféflﬂ //éma/ letiveen
______ @/Lm Qlen.. for. Mo tan of. feane Folien

e ST e e Lo LRRI S 8 (/c//'(w(/mz/ L il oS dacl) mand-
.. /: ; /J \ \
%/Z'd/’ cvior Hhalh inlesvened, 1o (e ety &/ the a//omjmf// WISV VOALY o
1%
o
A o L B S T T SR ) i S o e SV R N VI O L NN Sl AN v s LS
il Sl pis o MR NS 2 S B as we ave’ tnfotmed

// L‘)raﬁyz/mm”—’"—“ ______ and we //’/72// zw//z'?y Uhal crior should te

coveectod, 2//, any Hhore 105 i/ duve’ /0’3'722/ and manner, and l/a/‘(/z’zd/z'cﬂ te done’

lo the /&(M’/’&éd ﬂ///m'cdm'f/{ command ot thal /// : //'/(/&721072/ '/f‘z/ewa// 7% /&%/cﬂ,,’

eyt (é«)/mc///// and 0/1&72,%/}, wethout (/&/{”zy dend! Lo oun : /’/;474'6'64 o/ ther -

//,Zcmy Gowtt the recosd and /M&r'aer/&%z 7 o// the //154%3/‘ (%zcdm'(/{ it

. m% /%)74 /‘azzcﬁfh/ the sames under your Jeall , Jo thal we may Have the

< dane/ o/&/ﬂ’iﬂ ot /fz;«j/z'cw (&//ozwm'f/ al @/Zam@ o the %ﬂ/ﬁl& 0// F,%

S alle, cr the! //4'734// @z—wﬂ/@y/_) (z/lm‘ the thied Q//oﬂ(h/ e/ & ¢Z// neal, thal

e recotd) and /&zoc.ec/&é%fyd_. /zw{z/ m/zcr/e? we may cause lo bo done thetern’,
lo coriect e eeior, zﬂ/(//:) a% ¢7//3 wy//o lo te done (Mﬂﬂk(é%&/ lo law!

dWitness, e o : Jotw 2D. Gaton, (é)//(/’é

/‘/;déhf/ (/ our® st Cowit, and the Hoal

//N/(/ at OWawa. thiey ¥ % _____ ----’/”7_) (/

Dened— v the Yoar off Oui> Liod

e ,/7// 7(/2/3// and //7 = 2leans .

__________________ el Ll
< )35te0d) p Clerk of ﬂ)r\ ,§u&rmt Cort.
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SArAtn O1f LI TERION0S, } s The People of the State of Jllinois,
To the Sheriff of the County of O‘/’/?W“

Greeting :

oﬁ[}muSE In the record and proceedings, and also in the rendition of the judgment
of a plea which was in the Tur et ———— Court of dJe

County, before the Judge thereof, between /Q 2o @LUL gz
foias Fihen et nT

plaintiff, and Wﬁ% ﬁ/t//;/-mw —

~ defendant |, it is said that manifest ‘error hath’ intervened, to the injury of the said é‘

/uwm@q T

as we are informed by /4//1:4 — complaint, S the record
and proceedings of which said judgment we have caused to be brought into our Su;
preme Court of the State of Illinois, at Ottawa, before the Justices thereof, to correct
the errors in the same, in due form and manner, according to law; Therefore, 1We
Command Yon, That by good and lawful men of your County, you give notice to the said

/W fu//MWA Sk ik AR

that /{,4 be and appear before the Justices of our said Supreme Court, at the next
term of said Court, to be holden at Ottawa, in said State, on the first Tuesday after the
third Monday in April next, to hear the records and proceedings aforesaid, and
the errors assigned if /a4 —- shall see fit; and further to do and receive what said
Court shall order in this bchalf ag‘g have }% then there the names of those by whom
you shall give the said ,

notice, together with this writ.

UWlitess, The Hon. JOHN D. CATON, Chief Justice

of our sald Court, and the?zal therezf, at Ottawa,
this /{/ £« —— day of in the
Year of Our L01d One Thousand Eight Hundred

and Iifty- Lt g .
Sl %

). stk Clul., of the Supreme Court.

b, f 18 e Depy
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STATE OF ILLINOIS; % THIRD GRAND DIVISION,
SUPREME COURT. APRIL TERM, 4. D. 1859.

BYRON ODER, who sues for the use of
JESSE FISHER,

vs.
JONATHAN PUTMAN,

Brief for Plaintiff in Error.

After looking attentively at the special count in the plaintiff’s declaration to which
the demurrer was sustained, it will readily appear to the Court that the first cause of
demurrer has no foundation in fact. The second cause of demurrer was the only
one relied on in the court below, and it was because no consideration was alleged for
the indorsement, that the demurrer was sustained.

By the statute of the 9 and 10 of William IIL, and 3 and 4 of Anne, inland bills
of exchange were put on the same footing with foreign bills; and by the latter
statute promissory notes were put on the same footing with inland bills of exchange.
By the common law and those statutes, all that was necessary to charge the indorser
of a note was to present it for payment when due, and give due notice of its non-
payment. Chitty on Bills; 652 to 657; 2 Greenleaf on Ev., sec. 175.

The law presumes a consideration, and it is not necessary in a declaration to allege
any consideration, either against the maker or indorser. 3 Kent Comm, 78; Chitty
on Bills, 68, 69,565; Miller vs. Race, 1 Burrow Rep., 452; 19 Illinois, 161. And
no English precedent can be found that avers any consideration for the indorsement
in an action against the indorser; and if it were necessary to aver a consideration, it
would be necessary to prove it. Chitty on Bills, 623.

The only question in this case is, whether our statute has changed this rule of
the common law. By the common law and the statute of Anne, the'indorser was lia-
ble if payment was demanded when due, and notice given of non-payment.

By our statute the indorser is liable if due diligence, &ec. is used, evidently chang-
ing only the acts necessary to be performed by the holder to charge the indorser, and
not the common law presumption of a consideration. It was evidently the design
of the statute to only require that the holder should exhaust all legal means to col-
lect the money of the maker; and until he has done so, he has no right to sue the
indorser under our statute ; unless a suit against the maker would have been unavail-
ing, as is alleged in this case; but it does not also require him to show that he gave
the indorser a consideration for the note. Such a construction strikes directly at
the value of all commercial paper, and would almost be equivalent to making notes
not negotiable. The following cases establish the true rule that, in a suit upon the
indorsement by the holder against the indorser, the amount on the face of the note
is prima facia the consideration for the indorsement; and if no evidence is adduced
to show the consideration to be less than the face of the note, whatever is thus
shown to have been the consideration will then form the measure of damages:—
Mackie vs. Davis, 2 Washington Rep. 219; 4 Call. Rep. 432; Youse vs. McCrary,
2 Blackford Rep. 243.

And the decisions in Kentucky the other way are founded upon the peculiarity of
the Kentucky statutes.

S. D. PUTERBAUGH and JAMES ROBERTS, for Plaintiff in Error.
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