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COURT,
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SUPREM
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¥

Ghe  State of IMinois, Pest  Grand Division,

June Term, A. D. 1868.

FHOMAS W,

TLLTOTT and
PHWBE . K

FLLI

ELLIOTT. )
v, ) Error to Wavne.

NSAMUEL D. BLAIR. ¢ al. |

This proceeding was instituted on the Chaneery %ide of the Wayne Cirenit Comet. at the
March term, A. D. 1867, for the foreclosure of a deed of mortgage, aud heard upon bill, an
swers and exhibits ‘

Contains the organization of the Court.

The complainants are administrators of the estate of Thos. P. Warrick, deceased.  May
224, 1862, defendants purchased certain deseribed real estate. lying in said county of Wayne
containing 355 acres. for the cousideration of $3000. to be paid to Thos. P. Warrick or his
administrators.  Of said sum 81275 was paid at the time of sale.  The residue was to be paid
in three installments of $575 each. in two. three and four years. with interest at 6 per cent. per
annum. For said several installments the said Thos. W. Elliott exeented his three several prom-
issory notes. To secure said notes. Elliott and wife on the said 22d day of May, 1862, executed
and delivered to the said Warrick a deed of mortgage on all of the lands in the deed to the said
Thos. W. Elliott and Phaebe (. Elliott deseribed.

Deed of refered to as exhibits ©“ A" The sum of 31725 still due from the defts. with in-
terest at 6 per cent. from said 22nd of May, 1862

Defts. always had possession of the premises—would neither pay the said indebtedness or

surrender possession of said premises, which are scant, with the amount of indebtedness now

. due. The complts. are the administrators of the goods and chattles of Thos. P. Warrick, dee'd.

who died January 2nd, 1865.  Letters of Guardianship issued to complts. January 17th, 1865,
and authority, as such, in full foree.

Prayer, that Thos. W. Elliott and Phoebe (. Elliott shall auswer under oath, fully. and
discover all other, if any incumbrances, exist upon said mortgaged prewises, aud an account  of
the amouut due on said mortgage be taken, &e. :

And that decree be rendered against the said Elliotts, for the sum <o found due. to be paid
at a short day. Prayer for a summons in chancery, &e.

Copies of notes.

11'121314 15 Copy of mortgage.

1o

15
16
17

18

19

Copy of summons.

Nervice shown.

Leave given complainants, at the August term of said court, 1o amend bill.  Rule on defts
to answer within 60 days and cause set down for hearing at next term and continued.  Separate
auswer of Thos. W. Elliott.

He denies that he and his wife ever purchased the land in said bill deseribed. from the said
Thos. P. Warrick, dec’d ; nor did his wife purchase said lands from said Warrick ; and that said
notesexeeuted by him to said Warrick were not for the purchase money for said lands.  Admits
that he did as charged on the 22nd day of May, 1862, executed and delivered to said Warrick
the several promissory notes, but wholly denies that he executed and delivered to said Warrick
any note or notes payable to ¢ Thos. P. Warrick & Co.” He charges that the notes “executed
and delivered as aforesad were fraudulently changed and altered after their delivery without his
k nowledge or consent.

That, at the time of the execution and delivery of said notes. he was oceupying and enjoy
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29
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ing the said real estate as his howestead . and has never been ot of possession theveol  sinee,
Denies having any interest in the sid real estate otherwise than by conrtesy,

Denies any and all unlawful combination, as in <aid Lill charged.

Conelusion of answer, '

Affidavit of the truth of answer.

Beginning the answer of Phashe (. Elliott.  She denies purchasing the premises from said
Thomas P. Warrick.  Admits that she joined her hushand in the execntion of a deed of mort-
gage to the said Warriek, deceased. That at the time of the execution of said mortgage she
was the owner in fee of the said lands.  She did nothing hnt relinquish dower in form. That
at the time of the execution of said mortgage she was oceupying the said premises as a home-
stead, and has always sinee eontinu «d to Pessoss the same as sueh. | She alleges that she pur-
chased the said real estate from one John Riggoll. and vefurs to the said deed as exhibit A
She denies all unlawful and frandulent combinat.on,

Conelusion of answer and affidavit of truth of answer,

Replieation.

Cause submitted t the Court at the August term, A. D. 1867, and taken under advisement.
March term. 18683, cause decided and deereed in substance : That the Court finds that said
Thos. W. Elliott executed said notes ; that there is due thereon 82375, and said mortgage was
siven to sceure said sum by said Elliott and wife ; that the notes were altered and made payable
to * Thomas P. Warrick & (o0.” That the addition of “& Co.” was erased before suit.  That
the said notes were not altered by the holder or payee thereof. That the said Phebe . Elliott
is the owner of the said land in her own right. That the notes were ;‘;iven for a part of the
purchase money.  That said mortgage was given by Elliott and wife to secure the payment of
the purchase money.  That the taking of the notes were a relinquishment of the vendor's lien.
That the right of homestead vested and still exists in the said Phabe €. Elliott.

It is decreed by the Court that the said mortgage he foreclosed.  That the defendants pay,
within ninety days, to the complainant 82331 10 and costs of suit. And in case of default, the
land or so much as shall be required to pay debt, interest and costs, he sold, as directed by law.
That the Commissioner shall first set apart to Phaebe €. Elliott one thousand dollars worth of
said lands as a homestoad, including the dwelling house oceupied by said Phaebe.  Commissioner
appointed to sell and convey.  Defendants except to the rendition of said deeree and all the
rulings of the Court. /Bill of exeeptions filed. allowed and made a part of the record.

The bill of cxcc‘-')liu‘o.ns contains nothing in addition to the foregoing record exeept the tes
timony of John Rigroll. Samuel '). Blair and the defendonts.

John Riggoll testified on behalf of complainants : That he was at one time the owner of
said lands, and was then indebted to Thomas P. Warrick.  That. to seenre his said indebtedness
he conveyed by deed of mortgage to Warrick the said lands.  Witness afterwards sold  said
lands to Elliott and at his request conveyed the linds to said Elliott's wife. That to 'pa_v oft
hix debt to said Warrick, and by agreement of said Warrick and said Elliott. after conveying
the lands to Elliott’s wife. for the halanee of the purchase money which was due. being the
amount of meney named in the mortgage herein, then Elliott and wife were to exeente and de-
liver to Warrick the notes and mortgage for the amount specified in complainants hill.  That
Elliott afterwards said he had made the notes and mortgage to Warrick, and that the debt of
witness to said Warrick was extinguished.  That he made the trade with Thes. P. Elliott and
had nothing to do with Mrs. Elliott except thro' her hushand.

Complainants'then read in evidence the affidavit of Saml. D. Blair. one of complainants
which state that the notes in suit came into the possession of himself and co-complainants
about six months after the death of Thos. P. Warrick, from Hugh Blair, survivor oE P
Warrick & Co.. and that the words & Co” were added to and following the name T. P,
Warrick, in different ink and different writing. which, in his opinion had changed the payee
from «T. P. Warrick " to « T. P. Warrick & Co.” That her affiant gave the notes in that
condition to Joseph M. Campbell for suit. and <aid Camphell erased the words or contraction
“& Co.”  Don’t know who made the first change, hut it was not in the handwriting of Thos.
P. Warrick. Nor was it made by affiant or his eaadministrators, or by affiant’s consent.  That
after Elliott learned of such change. he said the notes were Just and he would pay thew.

Profert of letters of administration, &c.
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15 67 Contain a4 copy al morteage in suit,

42

41

">
%3910 41 Deed from Riggoll to Phaebe €. Elliott,

Defendant Thos. W. Elliott. heing sworn in support of answer says: that ke purchased the
lands from Riggoll for his wife and had them conveyed to her. He did not make known at the
time for whom he made the purchase, but did when the deed was made, to-wit : on the 13th day
of May, 1862. That in part payment for said lands he and wife conveyed to Riggoll two tracts
of land belonging to his wife, Phoebe (. Elliott, the grantee. That the deed from Riggoll to
his wife after execution, was by agrecment of all parties to be left with the officer hefore whom
the same was executed, until affiant and his wife should execute the notes and mortgage for the
balance of the purchase money, which mortgage was executed May 22d, 1862. On May 27th,
1862, affiant Warrick and Riggoll went to Fairfield and put their deeds and mortgage upon
record, and Warrick satisfied the mortgage he held on said land for the debt due him from
Riggoll. That he execated his notes to Thomas P. Warrick and not to “ T. P, Warrick & Oo.,”
and that they were not changed by his knowledge or consent. That he and wife executed said
mortgage. That he executed four notes to Thomas P. Warrick, and had paid one to said Warrick.

No other testimony offered by either party. Decree entered as aforesaid. Bill of excep-
tions signed and made a part of the record. Trapseript certified under seal, &e.

ASSIGNMENT OF ERRORS.
1st.  The deeree is erroneous in ordering a foreclosure of the mortgage upon the evidence.
2d. The Court erved in ordering a sale of the premises.
3d. The Court erved in finding that the mortgage was given for the purchase money.
4th.  The decree of the Court is unsupported by the evidence.
Sth.  The allegations of the bill and the proofs do not correspond.
Gth. The decree is inconsistent and contradictory.
And for these and other manifest errors in the record, the decree should be reversed.
C. A. BEECHER and
> TANNER & CASEY,
Salicitors for Plaintiff in Error,



IN SUPREME COURT.
Che  State of IMinois Fust  Grand Division,

June Term, A. D. 1868,

THOMAS W, ELLIOTT. et al, )
vs.’ - Errer to \\':l.\'lw.

NRAMUEL D. BLAIR. et al.
PLAINTIFF'S BRIEF.

The allegations and proofs in a bill in chancery must correspond in all ecases.  Chaflin vs,
Heirs of Kimball, 23 111, 27. Rowan vs. Bowles, 21 TIL 19.

Every material alteration of a promisory note after issue, made by the holder, without the

consent of the maker, renders it void. 24 Parsons—Notes—551, 571 and D80,

It is not material to inquire whether the alteration was fraudulently made or not. If

fraudulently made, the note is not only void, but the liability of the maker is wholly extinguish-
ed.  If the alteration changes the contract without being tainted with fraud, the rights of the
holder may be saved hy resorting to the original consideration, 2d Parsons 572 and authorities

referred to,

Every immaterial alteration, if made with a fraudulent intent, renders the note void. 24

Parsons Notes 572 and the authorities there referred to.

It is not material to inquire what advantage the holder was to derive from the change. 24
Parsons 551, 579 and 582 e

The question is not, has the maker been injured 7 But might he have been -iewid. 24
Parsons 551, 19 Penn. 119.

The holder is bound to aceount for the alteration consistent with innocence. 2d  Parsons,
575, 678-9. V, Gil. 252, _ P

A note ean not be realtered at the trial to its original siate.  For parol of what, that state
was, is inadmissible for the benefit of one iwhm;;é:dge and intefest With the altera-

tion. Accordingly a note once issued and then altered is void.  2d Parsons 581.

TANNER & CASEY,
C. A BEECHER,
Solicitors for Plaintiff.
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The  State of Wingis,  Fist  Erand Division,

June Term, A. D. 1868.

THOMAS W. ELLIOTT and )
PHWBE C. ELLIOTT.Y
vs. } Error to Wayne.
SAMUEL D. BLAIR, ¢ al.

This proceeding was instituted on the Chancery fide of the Wayne Cirenit 1‘m¢""'. at the
March term, A. D. 1867, for the foreclosure of a deed of mortgage, and heard upon” bill, an-
swers and exhibits. .

Contains the organization of the Court.

The complainants are administrators of the estate of Thos. P. Warrick, deeceased. May
22d, 1862, defendants purchased certain described real estate, lying in said county of Wayne,
containing 355 acres, for the consideration of $3000, to be paid to Thos. P. Warrick or his
administrators.  Of said sum 1275 was paid at the time of sale. The residue was to be paid
in three installments of $575 each, in two, three and four years, with interest at 6 per cent. per
annum.  For said several installments the said Thes. W. Elliott executed his three several prom-
issory notes. To secure said notes, Elliott and wife on the said 22d day of May, 1862, executed
and delivered to the said Warrick a deed of mortgage on all of the lands in the deed to the said
Thes. W. Elliott and Pheebe . Elliott deseribed.

Deed of refered to as exhibits “ A" The sum of $1725 still due from the defts. with in-
terest at 6 per cent. from said 22nd of May, 1862.

Defts. always had possession of the premises—would n%i('h.“t' pa? the @id  indebtedners or
surrender possession of said premises, which are scant, with the amount of indebtedness now
due. The complts. are the administrators of the goods and chattles of Thos P. Warrick, dec'd,
who died Jannary 2nd. 1865,  Letters of Guardianship issued to complts. January 17th, 1865,
and authority, as such, iz fall force.

Prayer, that Thos. W. Elliott and Phoebe ('. Elliott shall answer under oath, fully, and
discover all other, if any incumbrances, exist upon said mortgaged premises, and an account of
the amount due on said mortgage be taken, &e.

And that decree be réndered against the said Elliotts, for the sum so found due, to be paid
at 2 short day. Prayer for a summeons in chancery, &c.

Copies of notes.

1112131415 Copy of mortgage.

16

15
16
17

18

19

Copy of summons.

Nervice showm.

Leave given complainants, at the August term of said court, t6 amend bill.  Rule on defts
to suswer within 60 days and cause set down for hearing at vext term and coutivned.  Separate
answer of Thos. W. Elliott.

He denies that he and his wife ever purchus«-d'lhc land in’said bill described, from the said
Thos. P. Warrick, dec’d ; nor did his wife purchase said lands from said Warrick ; and that =aid
notes executed by him (o said Warrick were not for the purchase money for said lands.  Adwmits
that he did as charged on the 22nd day of May, 1862, executed and delivered to said Warrick
the several promissory notes, but wholly. denies that he executed and delivered to said Warriek
any note or notes payable to “ Thos. P. Warrick & Co”” He charges that the notes executed
and delivered as aforesad were fraudnlently changed and altered after their delivery without his
k nowledge or consent.

That, at the time of the execution and delivery of said'notes, ht was occupying ail enjoy-
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ing the said real cstate as his home tead. and has never been out of possession thereol  sinee,
Denies having any interest in the <aid real estate otherwise than by conrtesy

Denies any and all unlawful combination. as in said bill charged

Conelusion of answer,

Affidavit of the truth of answer.

Beginuing the answer of Phahe (', Elliott.  She denies purchasing the premises from said
Thomas P. Warrick. Admits that she Joined her husband in the execution of a deed of mort-
gage to the said Warrick, deceased. That at the time of the execution of said mortgage she
was the owner in fee of the said lands. She did nothing but relinquish dower in form. That
at the time of the exceution of said mortgage she was occupying the said premises as a home-
stead, and has always sinee continued to pussess the same as such.  She alleges that she pur-
chased the said real estate from one John Riggoll, and refers to the said deed as exhibit - A
Rhe denies all unlawful and fraudulent combinat;on.

Conclusion of answer and affidavit of truth of answer.

Replication. A

Canse submitted to the Court at the August term, A. D. 1867, and taken under advisement.
March term. 1868, eause decided and deereed in substance : That the Court finds that said
Thos. W. Elliott exceuted said notes ; that there is due thereon 82375, and said uortgage was
given to secure said sum by said Elliott and wife ; that the notes were altered and. made payable
to * Thomas P. Warrick & Co.” That the addition of “ & Co.” was crased before suit.  That
the said notes were not altered by the holder or payee thereof. That the said Phebe C. Elliott
is the owner of the said land in her own right. That the notes were given for a part of the
purchase money.  That said mortgage was given by Elliott and wife to secure the payment of
the purchase money. That the taking of the notes were a relinquishment of the vendor's lien.
That the right of homestead vested and still exists in the said Phahe C. Elliott.

It is decreed by the Court that the said mortgage he foreclosed.  That the defendants pay,
within ninety days, to the complainant $2331 10 and costs of suit. And in case of default, the
land or o mueh as shall be required to pay debt, interest and ecosts, be sold, as directed by law.
That the Commissioner shall first set apart to Phache €. Elliott one thousand dollars worth of
“aid lands as a homestead, including the dwelling house ocenpied by said Phache.  Commissioner

appointed to sell and convey.  Defendants exeept to the rendition of said deeree and all the

, tulings of the Conrt.  Bill of exeeptions filed. allowed and made « part of the record.

The bill of exceptions contains nothing in addition to the foregoing record exeept the tes.
timony of John Riggoll, Samuel D. Blair and the defendonts.

John Riggoll testified on behalf of complainants : That he was at one time the owner of
=aid lands, and was then indebted to Thomas P. Warriek.  That. to seenre his said indebtedness
he conveyed by deed of mortgage to Warrick the said lands.  Witness afterwards <old  said
lunds to Elliott and at his request conveyed the lands to said Elliott’s wife.  That 1o pay oft
his debt to said Warriek, and hy.a;zrvvmem of said Warrick and said  Elliott. after conveying
the lands to Elliott’s wife. for the halance of the purchase money which was due. being the
amount of mency named in the mortgage herein. then Elliott and wife were to exeeute and de-
liver to Warrick the notes and mortgage for the amount specified in complainants bill.  That
Elliott afterwards said he had made the notes and mortgage t9 Warrick, and that the debt of
witness to said Warrick was extinguished.  That he made the trade with Thos, P Elliott and
had nothing to do with Mrs. Elliott except thro' her hushand.

Complainants then read in evidence the affidavit of Saml D. Blair. one of complainants.
which state that the notes in suit came into the possession of himself and co-complainants
about ¢ix months after the death 6f Thoes. . Warriek. from Hugh Blair. survivor of T. P.
Warrick & Co., and that the words = & (0. were added to and following the name T. P,
Warrick. in different ink and  different writing. which. in his opinion had changed the payee
from “T. P. Warrick ™ to «T. P. Warrick & ("0.” That her affiant gave the notes in that
condition to Joseph M. Camphell for suit, and said Campbell erased the words or contraction
“& Co” Don't know who made the first change, but it was not in the handwriting of Thos.
P. Warrick.  Nor was it made hy affiant or his co-administrators, or by affiant’s consent.  That
after Elliott learned of such change, he said the notes were Just and he wonld pay them.

Profert of letters of administration. &e.
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38 39 40 41 Deed from Riggoll to Phabe (. Elliott.

42

43

44

Defendant Thos. W. Elliott, heing sworn in support of answer says : that he purchased the
lands from Riggoll for his wife and had them conveyed to her. He did not make known at the
time for whom he made the purchase, but did when the deed was made, to-wit : on the 13th day
of May, 1862. That in part payment for said lands he and wife conveyed to Riggoll two tracts
of land belonging to his wife, Phoebe C. Elliott, the grantee. That the deed from Riggoll to
his wife after execytion, was by agreement of all parties to be left with the officer before whom
the same was execnted, until affiant and his wife should execute the notes and mortgage for the
balance of the purchase money, which mortgage was executed May 22d, 1862. On May 27th,
1862, affiant Warrick and Riggoll went to Fairfield and put their deeds and mortgage upon
record, and Warrick satisfied the mortgage he held on said land for the debt due him from
Riggoll. That he executed his notes to Thomas P. Warrick and not to “ T. P. Warrick & Co.,”
and that they were not changed by his knowledgeé or consent. That he and wife executed said
mortgage. That he executed four notes to Thomas P. Warrick, and had paid one to said Warrick.

No other testimony offered by either party. Decree entered as aforesaid.  Bill of excep-
tions signed and made a part of the record. Transeript certified under seal, &e.

ASSIGNMENT OF ERRORS.

Ist.  The deerce is erroneous in ordering a foreclosure of the mortgage upon the evilence.
2d.  The Court, erred in ordering a sale of the premises.
3d. The Court erred in finding that the mortgage was given for the purehase money.
4th.  The decree of the Court is unsupported hy the evidence.
5th. The allegations of the bill and the proofs do mot correspond.
6th. The decree is inconsistent and eontradictory.
And for these and other manifest ervors in the record, the decree should bhe reversed.

C. A. BEECHER and

TANNER & CASEY,

Solicitors for Plaintiff in Error,
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IN SUPREME COURT.

Ehe  State of 3Minois, Fiest  drand Division,

June Term, A, 1. 1868,

THOMAS W. ELLIOTT. et al.
rs. - Errrer to \\':l_\'no.
SAMUEL D. BLAIR. et al.

PLAINTIFF'S BRIEF.

The allegations and proofs in a bill in chancery must correspond in all eases.  (haflin s,
Heirs of Kimball, 23 IIl. 37. Rowan vs. Bowles, 21 111. 19.

Every material alteration of a promisory note after issue, made by the holder, without the
consent of the maker, renders it void. 2d Parsnns-—.\'otes—5.")l, 971 and 580.

[t is not material to inquire whether the alteration was fraudulently made or not. If
fraudulently made, the note is not only void, but the liability of the maker is wholly extinguish-
ed. Ifthe alteration changes the contract without being tainted with fraud, the rights of the
holder may be saved hy resorting to the original consideration. 2d Parsons 572 and anthorities
referred to.

Every immaterial alteration, if made with a fraudulent intent, renders the note void. 24
Parsons Notes 53¢ and the authorities there referred to. + .

. It is not material to inquire what advantaze the holder was to derive from the chxiny_'o. 2d
Parsons 551, 579 and 582. Lrefay o

The question is not, has the maker heen injured 7 But might he have beey “esmed. 24
Parsons 551, 19 Penn. 119. b

The holder is bound to account for the alteration consistent with innocence. 2d Parsons,
575, 678-9. 'V, Gil. 252. >

A note can not be realtered at the trial to its oriei al state.  For parol of what, that state

was, is inadmissible for the benefit of one iB xnowledge and intevest with the altera-
tigh. Accordingly a note onee issued and then altered is void. 2d Parsons 581.

o TANNER & CASEY, .
(. A. BEECHER,
Solicitors for Plaintiff.



0
BTy 8
e - e ol o

G ¥ BEEC

=~
>
i




	img001
	img002
	img003
	img004
	img005
	img006
	img007
	img008
	img009
	img010
	img011
	img012
	img013
	img014
	img015
	img016
	img017
	img018
	img019
	img020
	img021
	img022
	img023
	img024
	img025
	img026
	img027
	img028
	img029
	img030
	img031
	img032
	img033
	img034
	img035
	img036
	img037
	img038
	img039
	img040
	img041
	img042
	img043
	img044
	img045
	img046
	img047
	img048
	img049
	img050
	img051
	img052
	img053
	img054
	img055
	img056
	img057
	img058
	img059
	img060
	img061
	img062
	img063
	img064

