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Page of
Record.

STATE OF ILLINOIS, ss.

IN THE SuPREME CourT AT OTTAWA,
Or tHE ApriL TerM, 1860.

MARY and BNIARTHA DOOLITTLE,

N E . s ffpe 4 Ay relll.
ISABELLA SAMPSON and SAMUEL | Crrorfrom Tazewell
P. BAILY.

Term of the Court, September, 1856.

The petition of Mary and Martha Doolittle, by Rawley S. Doolittle, guardian. :'

The petition sets out that Mary and Martha Doolittle, the complainants, are
infauts under the age of 21 years, to wit: of the age of 10 and 12 years, and R. S.
Doolittle is their guardian; represents that they, the petitioners, and one Isabella
Sampson and Samuel P. Baily are seized of the foliuwing described land, situated
in the county of Tazewell and State of Illinois, in the proportion and of the esiates
hereinafter described, to wit: the north-east quarter of the south-west quarter of
section one, township twenty-four north, of range five west of the third principal
meridian ; and shows and sets forth that they are seized of one undivided two
third part of said land in fee simple, absolute, and that I sabella Sampson is seized
of an undivided third part of said land in fee simple, absolute, Loth subject to the
estate of said Baily in the said premises; further sets out that Baily is seized of
said premises for life of one Rawley S. Doolittle, the guardian of the petitioners,
and that the petitioners derived their title and interest in said land in manner tol-
lowing: the same was granted by the United States to one Tench T. Sampson,
by patent bearing date 21st of September, 1835, and copy hereto tiled, mark “A.”
part of this petition ~Tench T. Sampson died in 1841 intestate, leaving the fol-
lowing children and only heirs-at-law, viz: Martha Doolittle, the mother of the
petitioners, who married Rawley S. Doolittle, their father and their guardian in
this cause, and Elmira Graves, then married to Linus Graves, and Lucean A.
Sampson, also Rebecca M. Sampson, the widow of Tench T. Sampson, who died
in 1845 without having her dower assigned to her. Martha Doolittle, above
named, died intestate in 1847, leaving the petitioners, her only children and her
heirs-at-law. Eveline Graves also died intestate in 1842, leaving Linus Graves
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and Emeline Graves her only children and heirs-at-law, who both died in the same
year at the age of one and three years respectively, leaving no children nor no
descendant of children, and the said Linus Graves was then only heir-at-law of
said children, being their father. That Lucean Sampson died some time in 1849,
leaving Isabella Sampson, his only child and heir-at-law and Eliza Sampson, the
widow, and that Eliza Sampson, since the death of Lucean Sampson married
Henry Conklin, that Lenus Graves, Eliza Conklin and Henry Conklin by deed,
bearing date 24th April, 1856, conveyed all their interest in said land to the
petitioners, a copy of which deed is made an exhibit marked «B” and part of this
petition. That said Bailey obtained his interest in said premsies in the manner
following: The said Rowley S. Doolittle by his intermarriage with Martha
Doolittle, above named, and by the birth of the petitioners, became entitled to a
life estate of Martha’s share to said premises, which was an undivided third part
as tenants by courtesy. That on the 21st day of June, 1850, the said interest
of said R. S. Doolittle was sold by the United States Marshal for the district of
[linois, to one B. 8. Prettyman, by virtue of an execution issued by the said Mar-
shal to the said B. S. Prettyman, January 20, 1852. The said B. S. Prettyman
conveyed his interest in said premises thus obtained to the said Baily, October
6th, 1853.  Baily was required to produce said deed upon trial ot this cause, or
be allowed to use certified copies ; denies all knowledge of other persons having
any interest in said premises other than those above stated. That Isabella Samp-
son is a minor, under 21 years of age, prays a guardian ad litune may be appointed
for said minor, and summons may issue against Isabella Sampson and Samuel P.
Bailey for division and partition of said premises, answering to the righits of the
parties interested therein and for the sale of the same, if it should appear that a
division cannot be made without great prejudice to the owners.
MARY DOOLITTLIE,
MARTITA DOOLITTLE.
by R. S. Doovrrrrre, Guardian.

. L. Melxmwe & Jamis Roserrs, Solicitors.
Aftidavit of the truth of the statement made in petition.
Copy of patent issned to Tench T. Sampson, dated 1st September, 1834,

Copy of deed from Linus Graves, Virginia Graves, the wife of Linus Graves,
Henry Conklin, and Eliza Conklin, the wite of Ilenry Conklin, dated 24th April,
1856, granted and sold, quit-claimed to Martha and Mary Doolittle, to the tollow-
ing land: Norfh-east guarter of the south-west quarter of section one. Town-
ship twenty-four north, range five west, of the third principal meridian. /faben-
dwm to them, heirs and assigns, for ever.

The acknowledgment of thedeed made, Linus Graves and Virginia T. Graves,
date 24th April, 1856.

Acknowledgment, Henry Conklin and Eliza Conklin, dated 24th April, 1856.
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11 Certificate of the Clerk of the County Court of McLean County, attached to "
the above described deed, dated 25th April, 1856.

Security for costs.  Issuing summons.

l‘ -
. Summons, dated 9th day of July, 1856. Service of summons on 26th of

July, 1856, on Baily. THOMAS C. REEVES, S. T. C.
by C. WILLIAMSON, Dep.

14 Summons issued directed to the Sherift of McLean county, directed to Isabella
Sampson, dated 9th day of July, 1856.

Service of summons on Isabella Sampson by delivering a true copy on 25th
August, 1856.

15 Proceedings at the September Term, 1856.

MARY AND MARTHA DOOLITTLE,] 5
eptember 29, 1856,

V8.
ISABELLA SAMPSON AND Petition for Partition.
SAMUEL P. BAILY.

Service of process. Charles Turner appointed Guardian ad libitwm to the
infant Isabella Sampson. Baily ruled to answer by Iriday.

16 Proceeding of the October term, 1856.
17 The extension of time to answer.
The proceedings of the 7th day of October, 1856.
The enjoining.the prosecution of this suit.
Answer filed 8th October, 1856. T
ANSWER.

MARY AND MARTHA DOOLITTLE, ]

V8. Circuit Court,
SAMUEI: P. BAILY AND Tazewell County.
ISABELLA SAMPSON.

Answer of Isabella Sampson by Charles Turner, Guardian ad lebitum.

18 The answer of Samuel P. Baily denies that said petitioners, Samuel P.
Baily, and Isabella Sampson are tenants in common of the land.  Said petition-
ers, have any title in the same either in law or equity ; the respondent admits the
claim of title of said land to be as the petitioners have stated so far as the patent
to Tench T. Sampson, died scized of the land described, and that, as he has
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been informed, believes the heirs of said Sampson are correctly set forth in said
petition, and respondent further states that he is informed and believes, although
neither of the above facts are within the actual knowledge of respondent ; that
said Martha Doolittle died as stated in said bill and also that the said petitioners
are the heirs at law, and children of said Martha. TRespondent also admits
that said Emeline Graves, one of the heirs at law of said Tench T. Sampson, died
intestate as alleged in said bill, and that Linus Graves was her sole heir at law.
Respondent, however, says that he knows nothing of the death of said Lucean A,
Sampson, nor whether he left any children. The respondent, further answering,
says he knows nothing of the deed of said Linus Graves, Eliza Conklin and
Henry Conklin to the said petiticner, but he insists, however, that if such a deed
was made as stated in said bill, the said deed conveyed no title for the reasons
hereinafter stated. Respondent admits that the Marshal of the state of Illinois,
did, by virtue of an execution issued from the office of the Clerk of the Cirtuit
Court of the United States, for the District of Illinois, sell on the 21st day of
June, 1850, to B. S. Prettyman; that the legal time of redemption thereof having
expired the said Marshal did, on the 98th day of January, 1852, convey said land
to said Prettyman, who afterwar.ls conveyed the interest acquired by said sale to
respondent, which said execution was issued upon a judgment recorded in the
caid court at June term thercof, A. D., 1843, by John Warbston, ilezekiah
King, Job P. Dean and Wyllis King against the said Rawley S. Doolittle, by
which said sale and purchase, respondent became and was the owner of whatever
said Rawley S. Doolittle had in the said land, both in law and equity. Respondent
further states that on the 16th day of December, A. D. 1844. Rebecca M. Samp-
son, widow and Lenus Graves and Lucien A. Sampson, two of the heirs at law
of said Tench T. Sampson, by an instrnment in writing of that date, entered
into a contract which, after reciting the considerations therefor as having been
paid by Rawley S. Doolittle, purporis to convey said land to Rawley S. Doolit-
tle’s heirs.  All will more fully and at large appear by reference to the said deed,
a copy as of record is hereunto filed, marked “ A” and the original of which said
Rawley S. Doolittle is hereby notified to produce, on the hearing of this cause,
which deed was recorded in the office of the Recorder of said county of Tazewell,
on the 3d day of September, A. D. 1849, and if the original of which deed can-
not be found your respondent prays leave to introduce a copy thereot from said

records.

Respondent further states that at the time said deed was made, the said
2awley 8. Doolittle was and still is living, and therefore at the time of said con-
veyance to his heirs, and that the said instrument in writing failed as a convey-
ance for the reason that the grantee therein named were not in existence, but
respondent insists, however, that at the time said conveyance or deed was made,
the said Rawley S. Doolittle did actually purchase the said interest of said grant-
ors and paid for the same and had the deed made to his heirs, under the mistaken

notion that the conveyance would place the title in his children, and that the
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same was thus made with the intention on the part of said Rawley S. Doolittle to’
prevent his creditors, especially Wauberton and others, plaintiffs in said judgment,
from collecting their said judgment, the said judgment then being in full force.

Respondent therefore charges and insists that said land being so purchased by -

Rawley S. Doolittle or whatever interest or title then being in said grantees in
said deed was vested in equity in said Rawley S. Doolittle, and by said sale, and
was subject to the said judgment, so as aforesaid recovered by said Warberton
and others against said Doolittle, and that said Prettyman by said purchase at
said sale, became and was the owner in equity of the interest so attempted to be
conveyed by said Rebecea M. Sampson, Linus Graves and Lucean A. Sampson
to Rawley S. Doolittle’s heirs as aforesaid, and also whatever interest said Rawley
S. Doolittle had as the hushand of said Martha Doolittle as aforesaid, Leing a
tenancy in courtesy of that interest, whatever the same may be determined to he.

Respondent further states that at the April term, 1845, of the Circuit Court
of said County of Tazewell, a judgment was recovered in favor of the State ot I1-
linois against the said tract of land for the taxes levied upon said land for the
year 1844, that a precept was issued upon said judgment upon which the sheriff
of said county sold said land at public vendue, at which sale William D. Briggs
became the purchaser of the whole tract and received a certificate of purchase
therefor which was by said Briggs duly assigned to the respondent, that the said

land remaining unredeenied from said sale, the sherift’ of said county did, on the

17th day of May, 1847, convey said land to said respondent by a deed of that -

date, a copy of which deed is herewith filed, marked * B,” and the original made
part hereof for greater certainty and for evidence.  Respondent further states
that he Leing thus intrusted with said tax title, entered into the actual possession
thereof in the year 1848, and bas held the possession of the same from that period
to the present time, the same being a period of more that seven years prior to the
commencement of this suit and has paid all taxes assessed upon the said premises
from the date of said deed, by reason of which title, possession and payment of
taxes, he insists that he has now a valid and legal title to the whole of said tract
of land, independent ot any title or interest acquired by said purchasers nnder
said sale under said judgment against said Rawley S. Doolittle, and that he in-
sists upon the benefit of the provision of the statute of this state in relation to
the possession and payment of all taxes for seven successive years, under claim
and color of title made in good faith.

‘Whereupon, having fully answered said petition, he prays to be dismissed
with his reasonable costs.
MANNING & MERRIMAN, Ais Solicitors.

Know all men, by these presents, that whereas, at the April term, 1845, of
the Circuit Court of Tazewell county, a judgment was obtained in said court in
favor of the State of Illinois against the north-east quarter of the south-west quar-
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ter of section number one, in township twenty-four north, range five west of the
third principal meridian, tor the sum of one dollar and sixty-seven cents, being
the amount of taxes, interest, and costs assessed upon said tract of land, for
the year 1844. And whereas, on the twenty-first day of April, 1845, I, R. W.
Jriges, Sheriff of the county aforesaid, by virtue of a precept issued out of the
Jirenit Conrt of the county aforesaid, dated the nineteenth day of April, A. D.,

1845, and to me directed, did expose to public sale at the door of the court house,

in the county aforesaid, in conformity with the regulations of the statute in such
case made and provided, the tract of land above described, for the satisfaction of
the judgment so rendered as aforesaid, and whereas, at the time and place afore-
said, W. D. Briggs, having duly assigned his certificate of purchase to Samuel P.
Baily.  Now therefore I, R. W. Briggs, Sheriff as aforesaid, for consideration of
the said sum of one dollar and sixty-seven cents, to me in hand paid by said W.
D. Briggs, at the time of the atoresaid sale, and by virtue of the statute in such
case made and provided, have granted, bargained and sold, and by these presents
do grant, bargain and sell unto the said Samuel P. Baily, his heirs and assigns,
the north-east quarter of the south-west quarter of section one, township twenty

four, range five west of the 3d principal meridian, in Tazewell county, Illinois, to
have and to hold unto him the said Samuel P. Baily, his heirs and assigns for-
ever; snbject however to all rights of redemption provided by law. In witness
whercof, I, R. W. Briggs, Sheriff as aforesaid, by virtue of the authority aforesaid,
have hereunto subseribed my name and affixed my seal this Tth day of May,
1847. Signed by the Sheriff and Ex-Ofticio Collector. [L. s.]

Acknowledgment of deed.

Deed was acknowledged before the Clerk of the Tazewell Circuit Court, on
the 17th day ot May, 1847, by R. W. Briggs, Sherift of Tazewell county, in his
official capacity, and the seal of the said court attached thereto.

And now afterwards came the petitioners Ly Roberts their attorney, and
moves the Court to strike out so much of the defendant Baily’s answer as set up
an equitable defence to the said petition, which motion being allowed, so much of
said answer as sets up an equitable defence was ordered by the court to be

stricken out.
Iiling replication on the 6th of October, 1856.

Replication avers that the plaintiffs will prove all the allegations of their
bill.

Proceedings of the April term, 1857. On motion, the cause continued.
Proceedings of the October term, 1857.

Aftidavit for continuance.
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Proceedings of the October term, 1857. Cause continued on attidavit.
Proceedings at the April term, 1858. This cause continued by agreement.
Proceedings of the October term, 1858. This cause continued generally.
Proceedings of the December term, 1858. This cause continued generally.
Proceedings at the February term, 1859.
New trial had. Verdict for plaintiff.
On motion of the defendant, Baily, a new trial was granted.
Proceedings of the June term, 1859. This cause was continued.

Proceedings of the September term, 1859. This cause came on for trial upon
the issue, the jury found for the plaintiffs. Motion made for a new trial by
Baily, the defendant, which motion was overruled by the- court.

The court made the following decree :

MARY AND MARTHA DOOLITTLE,
by their Guardian, RawLey S. DoorirTLE,

8. Petition for Partition.
ISABELLA SAMPSON AND (
SAMUEL P. BAILY. J

The judgment rendered by the court.

Baily, defendant, prayed an appeal, which the court granted, with leave to
file bill of exceptions in sixty days, and appeal bond in the sum of two hundred
dollars, with B. S. Prettyman as security.

Appeal bond filed 20th October, 1859, with B. S. Prettyman, security, in
the sum of two hundred dollars.

Appeal bond. Evidence as follows by plaintiffs :

Patent of the United States to Tench T. Sampson, dated 21st September,
1835, for the the south-west quarter of section one, in township twenty-tour, north {
of range five, west of the 3d p. m., in the district of lands at Springfield. ,

The defendant then called John M. Leighton, who testified that Martha
Doolittle, the mother of the petitioners, was a daughter ot Tench T. Sampson :
knew Tench T. Sampson was dead, and that said daughter Martha Doolittle was
dead but do not recollect the exact date of either. Knew R. S. Doolittle and
Martha Doolittle, lived together as husband and wife.
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The petitioners called V. A. Sampson, who testified that he was a cousin of
Tench T. Sampson, and that he departed his life in 1843, leaving Tucius A.
Sampson, Martha Doolittle and Eveline Graves as only heirs at law, and that
Martha Doolittle, the mother of the petitioners, died in the summer of 1847, leav-
ing the petitioners as her only heirs at law, and that Eveline Graves died soon
after, leaving two children, and Linus Graves, her husband, surviving her,
and that both of said children of said Eveline died prior to 1854, leaving
Linus Graves, their father, surviving them, and that he has since married
and lives in McLean county, Illinois, and that Lucian Sampson died in 1849,
leaving two children and widow, now Mrs. Conklin, and wife of Conklin,
and after his death one of the children of Lucius A. Sampson died, leaving Isa-
bella Samspon, the defendant, the surviving heir, and Elizabenth Conklin the
widow, as her heir of the estate. The plaintiff then offered to be read in evi-
dence the following deed :

Know all men, by these presents, that we, Linus Graves and Virginia Graves
his wife, both of the county of McLean and State of Illinois, and Henry Conklin
and Eliza Conklin, wife of said ITenry Conklin, both of the county of McLean,
and State aforesaid, said Eliza Conklin conveying her consent of her said husband,
for and in consideration of the sum of one hundred dollars to us in hand paid by
Mary Doolittle and Martha Doolittle, both of the county of Tazewell, and State
of Illinois, the receipt of which is hereby acknowledged, have granted, sold, and
forever quit-claimed, and by these presents do grant, sell and forever quit-claim
unto the said Mary Doolittle. and Martha Doolittle all our right, title and in-
terest in and to the following described tract of land, to wit: The north-east quarter
of the south-west quarter of section one, (1) in township twenty-four (24) north,
of range five, west of the third principal meridian; also, the north-east qarter of
the sonth-east quarter of section two, in township twenty-four north, range five
west of the 3d principal meridian, all in the county of Tazewell, and State of Illinois,
to have and to hold the same to them, the said Mary Doolittle and Martha Doo-
little, their heirs and assigns to their sole use and behoof forever. In witness
whereof, we have liereunto set our hands and seals this 24th day of April, 1856,

' LINUS GRAVES, [r. s.]

VIRGINIA GRAVES, [L.s.]
HENRY CONKLIN, [L.s.]
ELIZA CONKLIN, (L. s.]

177
¢

The Justice’s certificate of acknowledgment of the above deed, 24th April, 1856.
The Clerk’s certificate of magistracy and seal.
The plaintift rested. The defendant then offered and read in evidence the

Sherift’s deed, set out in the defendant Baily's answer, being for the same land
in controversy.
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The acknowledgment.

The reading of which the plaintiff objected. ~The plaintiff then offered in
evidence the tax receipts for the land in controversy, for the year 1347, 1849,
1850, 1851, 1852, 1853, 1854, 1855, and 1856; to the reading of each of which the
plaintiff objected, and the objection overruled and the same were read in evidence.
The defendant then read, without objection, the deposition of Bernard Baily as
follows :

Tazewell Circuit Court,

MARY AND MARTHA DOOLITTLE, ) State of Illinois, Tazewell County,
Feb’y term, 1859.

V8.
SAMUEL P. BAILY AND OTHERS.

The deposition of Bernard Baily, a witness on behalf of the defendants, pro-
duced and sworn to be read in evidence in said cause by the consent of the plain-
tiffs. I am acquainted with Samuel P. Baily, one of the defendants. IIe is my
brother, have no acquaintance with the plaintiffs. I know the land in contro-
versy, it being the north-cast quarter of the south-west quarter of section one,
township twenty-four north, range five west of the third principal meridian. I
first knew the land by the above description in the year 1848. I knew of some
timber being put on the land by my brother, some time during the spring of
1849, for the purpose of building a house, the timber laid on the land for some
time before the house was raised ; and the house was raised some time during
the latter part of the summer or during the fall of 1849 ; there was some land put
in cultivation ; whether it was put in cultivation in the fall of 1849 or spring of
1850, I cannot now recollect. ~The improvements were made at the instance of
my brother. I cannot state how near the line is to where the house stands, but
it stood in the S. W. corner of the above described forty. My brother or his ten-
ant was in possession of the house on the land at the time I was on the premises,
some time last fall. The house and enclosure were then standing there. There
was a shaft of a coal pit on the land; it was opened by D. McCook, either in the year
1851 or 1852, think it was in 1851. D. McCook rented the land of my brother. I
think A. Brown, to whom my brother sold that land, with other lands, went in
possession the year 1853. I know of no person occupying the land since my ac-
quaintance with it, only those whom I have already mentioned. My brother has
always exercised ownership over the land since my first acquaintance with it, ex-
cept when in the possession of Abram Brown. BERNARD BAILY.

Subscribed and sworn to before me, this 12th day ot February, 1859,

M. C. YOUNG, Clerk.

It was agreed that Baily sold to Brown, that Brown immediately conveyed
back the land to Baily. The defendant then called Thomas King, who testificd
that he knew the land in controversy; had known it about seven years, that he
is a surveyor, and surveyed the tract in controversy in 1856. Saw the house on
it ; some post and rail fence was on the land when he first knew it, and was there
when he made the survey; it was situated on the south-west corner ot the land.
The house nor the fence had not been moved since it was built.
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The defendant called James Milner, who testified that he knew the land ; had
known it since 1851. Baily then had possession of it by his tenants; it was
fenced with post and rail tence. There was in cultivation corn and potatoes ; a
good large lot was inclosed in the fence, an acre or two. The defendant then
rested his case.

The plaintiff then called M. C. Young, who testified that he was Clerk of the
Circuit Court ; had been since 1856, and can find no judgment on his record in
due form for the year 1845, for taxes. The judgment record for taxes shows a

judgment for the ycar 1840 and for the year 1845, that a report was made by

the Sheriff of the delinquent lands for that year, and the following judgment was
rendered thereon :

STATE OF ILLINOIS,

8. Suit for taxes.
BENJAMIN RICHARDS AND OTHERS.

List of lands and other real estate situated in the county of Tazewell, and
Statc of Illinois, on which taxes remain due and unpaid for the year 1844.
' R. W. BRIGGS,

April 3d, 1845. Collector Tazewell County.
Patentee. Description. .| Sec. Town. I Range. A. YValue.
Benjamin Richards, S.48S.W. 3 | 22 2 80 240 1 68
Same,
Delgts., | N.E.S. W. | 1 l 24 | 5 40 I 160 120

Process, a copy of the Collector’s report of delinquent lands, 1844, filed April
21, 1845. Here is a copy of the judgment &e., as above set out.

Process came into the hands of the Collector, April 19th 1845, signed by R.
W. Briggs, Sheriff.

Return of process.

Lands and town lots in the county of Tazewell, upon which judgment has
been rendered at the April term, 1845, of the Circuit Court of Tazewell County,
for taxes, interest, and costs due thereon, 1844. Said sale commenced on the 21st
day of April, 1845.

Purchaser. Residence. Description.l Sec. Town. | Range. | Am’t ad. | Sold. | Amount.
Wm. D. Briggs, Tazewell, |N.E. S. W. 1 24 5 40 1 67

The plaintiffs then called John Gridley, Clerk of the County Court, who
testified that there was a book in his office which purported to be the tax list for
1844, as per affidavit of Davis, the Assessor for that year, made in March, 1844,
but nothing appeared upon it excepting the listing of the land with the assessment
for that year placed to it.

The aftidavit of Alexander B. Davis.

Aftidavit of R. W. Briggs, Collector, not signed. No signature to the attida-
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vit. - The above Assessor’s list was marked on the back: Assessor’s List, 1844
Didimus to take deposition of Abraham Brown, on part of the plaintifts.
Copy of notice to Baily, one of the defendants.
Interrogatories put to Brown.

Deposition of Abraham Brown ; who testifies that his name is A. Brow,
and aged fifty years, and resides in Towa City, and is acquainted with all the par-

5 ties except Isabella Sampson. That he purchased of Sam’l P. Baily an undivi-

ded two-third part of the land, and that he purchased other lands. Baily told the
witness that one-third of the forty now in controversy helonged to the heirs of
R. S. Doolittle. Baily never told the witness in regard to the title of complain
ants. Witness heard Baily say he had a tax title to said land, and thought he
could hold the land under his tax title. S. P. Baily sold me an undivided twec-
thirds part of forty acres of land, which land is now in controversy, as T under-
stand it Baily gave warrantec deed to two-thirds undivided and a quit-claim deed
for the undivided one-third. Baily told the witness I ought to watch and buy
their interest, that is, Mary and Martha Doolittle's interest, to the third part when

they came of age.
Here follows the cross interrogatories by defendant, Baily.

The witness, Brown, answers to the cross interrogatories that he purchased
the land in October, 1853. Never heard Baily say anything in reference to the
land described by the plaintiff) to the s. e. quarter ot the s. w. quarter of see. 1.
T. 94, range 5 west 3. Baily told the witness frequently that he had paid taxes
for 7 years and upwards, accompanied by possession, and Le thought he might be
set up in defence against any person. Baily never showed me a tax title deed as
he recollects ; had some conversation with Baily, in Baltimore, on the subjeet of
Doolittle’s title, but does not recollect. Ion’t know who was in possession of the

)

land in years 1848, ’49, ’50, ’51. 8. P. Baily was in possession 1852, and D.
McCook in 1853 ; the witness was in possession in 1854, 1855, and 1856. e be
lieves there stood on the land a small log house; line divided the house. He
believes there was also a garden under improvement when I purchased it, a gin
house, a shanty, and a blacksmith shop. McCook sunk a shaft, I think in the

summer or fall of 1857.

Follows the certificate of the Justice taking deposition, signed, Jn. Jerome,
Justice of the Peace. The certificate that Jerome was a J. P., and seal.

The plaintiffs then called on Clark, who testitied that he knew the land, in
1851, that there was then a log house and lot of ground fenced upon it. The
house was never vacant until a year or two past, when it was used as a stable,
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and it waé now torn down, but the whole premises are now enclosed, and Baily
told him in 1851, that he did not own the land, that it belonged to some minors,
but he thought he would get it. Witness dug coal in 1850 and 1851, and the

uouse was on it when he first saw it in 1849.

Plaintiffs admitted that Baily sold the land in controversy in 1853, to one

Brown, and that Brown immediately re conveyed it back to him by mortgage, and
finally released it to Baily and opened a coal bank on it in 1851. This was all

the evidence offered in the cause.
The plaintift’s instructions given Ly the Court as asked by the plaintiffs :

1. The Court instructs the jury that the declarations of what deceased mem-
bers of the family have said, and that parties are treated as husband and wite, and
live and co-habit as such together, and are received as such in society, are sufficient
evidence of the marriage of Rawley S. Doolittle and Martha Sampson.

9. That general reputation among the members of the family, and that
Martha Sampson was treated as the daughter by Tench T. Sampson, and general
reputation among the members of the family, are sufficient evidence to prove that
the complainants are the children of Martha Doolittle, and that Isabella was the

daughter of Lucian A. Sampson.

3. That the dower interest of' the widow of Lucian A. Sampson, although
it could not be sold by her before assignment to a stranger, yet it could be released
by her to the person having the fee simple, and it they believe from the evidence
that the coinplainants have such, it could be released to them.

4. That no outstanding claim of dower will defeat this suit, and they are not
to take into consideration any such outstanding interest.
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5. If the jury believe from the evidence that Baily agreed to purchase land
in question of R.S. Doolittle, and entered into it under that agreement, he cannot
set up a tax title to the land, it being his duty to pay the same.

6. The tax title offered by Baily not having a judgment or certificate of the
assessment list to support it, is totally void and ot no force whatever, and unless
the jury belicve from the evidence that the tax title was taken by Baily in good
faith, believing it to be a good and valid title and that had both actnal possession
and paymentot all the taxes thereon for seven successive years, before the com-

mencement of this suit, they will find for the complainant.

7. That the possession to be adverse must be open. notorious, and visible.
and made out by positive proof, and unless the jury believe from the evidence
that Baily has had such posession, and that such possession continued for seven
successive vears as would notify the world, that he was in full possession and

claiming the same, they will find for complainant.

8. That no conveyance made by Rawley S. Doolittle will defeat the title of
the complainant derived from their mother and Linus Graves’ deed.  Noacts of
R. S. Doolittle would defeat the title of the complainants. That the amount men-
tioned in the deed from Graves to complainant is to be taken as the true amount
paid, and it is for the defendant to show that there was no consideration.

9. If the jury believe from the evidence that Baily acquired title to the life
estate of Rawley S. Doolittle, and occupied the land under it, it then beccmes the
duty of Baily to pay the taxes, and if such is the evidence, Baily cannot set up a

tax-title to said land. W

12. That the admission of Baily is conelustxe evidence of his want of good
faith. '

To which instructions the defendant then and there excepted.

Defendant’s instructions :

1. The defendant Baily asked the court to instruct the jur_v; that the de-
fendants derived no more title to the land in controversy than Graves had, and
that if the limitations as to time had commenced running against Graves, it con-
tinued to run against him, and all persous claiming under him, until the time the
suit was brought.

9. And if they further believe from the evidence that Baily got his tax
title in good faith to the land in question, and had possession thereof, and paid all
taxes thereon during the term of seven years before the commencement of this
snit, they will find for the defendant.

3. And if they further believe from the evidence that Baily had claim aund
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color of title made in good faith and had possession and paid taxes of the land for
seven yvears before the commencement of this suit, they will find for the defend-
ant, even though they may believe that Baily’s title is not supported by the jude-

ment at law.

4. Unless the jury believe from the proof that Tsabella Sampson is entitled

to the land as set forth in the petition, as belouging to her, they find so.

5. Aund the jury arve further instructed that hauling of timber on a tract of
land for a house and the erection of the house thereon, and cultivating and fencing

of a part of a tract of land, is such possession as all the world ghould notice, and

if they further believe that Baily did so haul on timber and erect a house and

fenced in the land seven years before the commencement of this suit, and paid all
taxes during that time, and had at the time he took possession a regular tax deed,

in form, taken in good faith, they will find tor the defendant.

6. If the jury believe from the evidence that Baily agreed to purchase, and
did purchase of R. S. Doolittle, and entered into the possession under that pur-
chase, Doolittle and all persons claiming through him, are estopped from pretend-
ing that Baily did have title to the same, and so far as that title is concerned
they will find for the defendant.

7. The jury are instructed that the law requires all minors, before they can
sef aside a tax title in good faith, they must redeem the same from the tax sale,
and pay all the taxes due thereon, and until they redeem the same from tax sale
and pay all taxes they have no right or title to the possession, and they will find
for the defendant.

8. If the jury believe from the evidence that at the time of the tax sale
and deed that the land in question wag vacant and unoccupied land, that the
occupation of the same for a part of the time for seven years next following,
and payment of taxes for 7 successive years thereon, that the accupation of it for
a part of the time, does not change the nature of the title and the statute in
regard to limitation as to unoccupied land is in full force as to it, and that unless
they believe from the evidence that the complainants have paid back all taxes
paid by Baily on the land, they are not entitled to recover, and they will tind for
the defendant. ;

9. If the jury believe from the evidence that the complainants received their
title from Graves and of Sampson, after tax sale and the date of tax and to Baily.
that then they can have no other title or right thereby except what Graves or
Sampson then had, and that the statute of limitations must apply to the petitioners
Just the same as it would apply to their grantees, and they being minors does
not change their rights, and it Baily would be entitled in their opinion from the
proof, to recover the same against Graves and Sampson, they will tind for the
defendants.
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78 10. If the jury believe from the evidence that Baily received a sheritt’s
deed to the land in question in good faith, in 1847, and has paid all the taxes
assessed on the same from that date, until the commencement of this suit in 1856,
they will find for the defendant, even though they should not be satistied from
the evidence that he had been in the actual possession of the same tor seven suc-
cessive years prior to the commencement of this snit.

11. If they further believe from the evidence that the defendant took his
deed to the land in good faith, and paid all the taxes legally assessed thercon tor
seven successive years before the commencement of this suit, it makes no dif-
ference in law whither he occupied the land during a part of the said time of
seven years or not, and they will find for the defendant.

And to the giving of which the plaintiff then and there excepted, and there-
upon the jury found a verdict for the petitioners as follows:

We, the jury, find the title and interest to the land in controversy in the
partics as set forth in petitioners’ petition. The defendant then moved the court
for a new trial for the following reasons :

79 1. The verdict of the jury is contrary to the evidence.

2. The court admitted improper evidence.

3. The court refused to admit the record of judgment tor taxes on the land
of the circuit court, authorizing the sale ot the land for taxes.

4. The admitting in evidence ot the agreement executed by Doolittle.

5. In admitting the evidence of Clark, a witness introduced by the plain-
6. Court gave improper instructions.

7. The court refused proper evidence offered by the defendant.

8. The instructions calculated to mislead the jury.

9. The instructions given by the court were not pertinent to the case under
consideration.

10. Finding of the jury contrary to the evidence.
PRETTYMAN & BAILY, dtty's jor Derts.

The hearing the case.

80
Judgment entered the case, viz:
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And now at this day come the petitioners, and this cause having been submit-
ted to a jury, duly selected and sworn, and the said jury having found the title
and interest of said parties as set forth in said petition: It is therefore declared
that the said Mary and Martha Doolittle one undivided two-thirds of said
premises, and said Isabella Sampson one undivided third, all of which is subject to
the interest thereip of Samuel P. Baily. of one undivided third, for the life of
Rawley 8. Doolittle, and it is ordered that said premises be divided among said
parties according to the title as above stated. Tt is further ordeied by the
court, that James R. Babeock, Middleton Tackeberry and John Gridley, be and
are hereby appointed to divide and set apart the premises in said petition men-
tioned, being the north-east quarter of the south-west quarter of section one, in
township twenty-four north, range five west of the third principal meridian, to
the said parties according to their respective interests as above set forth, and de-
clare if the same can be done without unjust prejudice to the interest of the par-
ties, and that they report their actings and doings to the next term of this court

and this cause continued. JAMES HARRIOTT.

To the rendition of which judgment the defendant then and there excepted,
and the defendant thereupon prayed that this his bill of exeeptions in the cause be
signed and sealed by the court, which is done.

JAMES HARRIOTT. [r. s.]
Assignment. of errors.
1. The refusing proper evidence tor the defendant.
2. Giving improper instructions for plaintitts.
3. Overruling motion for new trial and rendering decree for partition.

SEMIRLIDIL RN ! In the Supreme Court,

s ]‘ Ottawa 1860
MARTHA DOOLITTLE, (o —~u8We 000
MARY DOOLITTLE, = j Exror from Tazewell.

Assignment of Error.

1. The admitting improper evidence for the plaintiffs and refusing proper
evidence for the defendant.

2. The court erred in giving improper instructions for the plaintiffs.

3. The court erred in overruling motion for new trial and rendering a de-
cree for the petitioners. B. S. PRETTYMAN, 1ty for Dert.
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State of Hlinois, | Thivd Grand Division,
SCPREME GOURT. JAPRIL TERM, 1860.

SAMUEL P. BAILY et. al.
vS.
MARY and MARTHA BDOOLITTLE.

This is a case of petition for partition, under the statutes, and the law
requires that the petitioners should set forth the title and interest of all the
parties entitled thereto, including tenants for years, for life, by the courtesy

and in dower; and every person entitled to dower in such premises, if the

same has not been admeasured, ska/l he made a party to the petition. SeeR.
Statutes of 1845, page 400, sec. 2 and 3. Now for the sake of the argument,
and discarding the tax title of Baily as proved, the evidence of the petition-
ers conclusively shows that Mrs. Conklin, widow of L. A. Sampson, was
at the time entitled to dower in one-third of the premises, and no evidence
was presented tending to show that it was ever set off to her, or that she
ever released it to the heirs of Sampson, or to any one claiming the fee
through them. The decree is therefore clearly erroncous in not recognizing
her rights as shown by the evidence; and in decreeing it in fee to others
contrary to the “rights of the parties” as shown by the proof. See statute
of 1845, page 400, see. 8. The finding of the jury was therefore clearly
contrary to the evidence of the title and rights of the parties shown, in any
point of view, and a new trial should have been awarded. See

But Baily had a tax deed to the premises executed in due form upon a
sale of the premises for taxes to one William D. Briggs, before the date
of the agreement of R. S. Doolittle to sell the same to Baily, and there is
no evidence whatever but that Briggs hought in good faith, and Baily, the
assignee of the certificate of purchase, took all of his rights as he then held
them. Briggs then would have been in good faith entitled to a deed, and
assigning to Baily, he became so entitled in good faith, and took a deed, and
under it took. possession of the land, and paid all taxes on it for seven years
before the commencement of this proceeding ; and the statute of 1839 being
a statute of limitation ought to be enforced whenever a party is in a situa-
tion to call it to his aid. See case of 20 Illinois Rep., 235; case of 19
Illinois Rep., 382.

.An.d' good faith is a question of fact; see Woodward vs. Blanchard, 16
ﬂhnm:s Bep., 425. And that good faith is always presumed until the con-
trary is shown, and bad faith must be proved to overthrow the prima facia
rights of the parties. See McConnel xs. Street, 17 Tllinois Rep., 235. And
R. S. Doolittle, it is manifest by the affidavits of the petitioners and the ev-
idence produced by them, had no title to two-thirds of the land, and his in-
terest in the other one-third was then subject to the lien of the judgment
under which it was afterwards sold from him. He therefore did not and
could not sell the' premises, and the whole pretence was a palpable fraud
attempted on Baily; and such being already apparent the contract should
have been excluded from the jury; for the law presumes that a man con-
tracts to sell and convey a good fitle to the land. See Weller vs. Biscoe, 8
Lng. (Alk) Rep., 422; 12 Alabama Rep., 39. And there the contract was
only binding on the party signing it, and neither of the petitioners was a party
to 1t. It could not be read in evidence against complainant as between the
partics to this suit, and could it he read for them when they were not bound
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by it, and did not claim in privity with parties so contracting for as to all
fhat R. S. Doolittle could possibly have sold at any time? They admit that
Baily is lawfully entitled. Asto the binding force of such agreement, sce 1
Selden’s N. Y. Rep., page 229. And Doolittle was not then in possession,
as well as being then without title, and not being then in any way able to
carry out his contract, Baily might very properly, and should have elected as
he did to consider the contract at an end, and procure the title otherwise.
Sec Tyler vs. Young, 2d Scammon Rep., 446 ; Sugdon on Vendors, 209.
There being then no privity of contract or estate between the parties to this
cause, the article should not have been read, yet it is insisted that it should
be read to show that Baily agreed to pay the taxes. DBut the proof is that
the land was sold for taxes before the date of the agreement, and a certifi-
cate of purchase was then issued and in the hands of Briggs, which the
record showed, and all parties are presumed to be cognizant of the fact, and
Doolittle must have redeemed the same from sale before he could carry out
his contract with Baily, and he knew that a contract to pay taxes was not
o contract to redeem the land from a previous sale for taxes. The sale of

land for taxes is not a payment of taxes. See 11 Illinois Rep., 414. The

claim of the defendants is inconsistent with the contract of R. S. Doolittle
read, and it cannot be used to support them as an estopple. See Riply vs.
Yale, 19 Vermont Rep., 156, (4 Washburne, 146.)

There was no evidence offered that tended to show that the complainants
were the owners in fee of the interest in the land which Lucius Sampson
owned in his lifetime; but on the contrary the petition avered that the fee
in all the interest in the premises formerly owned by Lucius Sampson was
then in the defendant Isabella Sampson; and the finding of the jury and
decree is likewise. The case being then without a pretence, the third in-
struction given for the complainants below was therefore erroneous, and cal-
culated to mislead the jury.

The fourth instruction is erroncous hecause it is against the letter and
spirit of the Revised Statutes of 1845, page 400, sec. 2, 3 and 8.

The fifth instruction for complainant is not based upon the evidence in
the case, is erroneous as applied to the facts read, and was calculated to-mis-
lead the jury.

The sixth instruction of the court, that the “tax title offered by Baily<is
‘totally void, and of no force whatever,” is unwarranted by the law, and con-
trary to the statute. See Revised Statutes of 1845, page 104, Sec. 8 and 9,
and 448, sec. 73. The deed of Baily wasin due form of law, and was prima
facia evidence in all controversies in relation to-the right of the purchaser:
that it was listed and assessed in due form ; that the taxes were not paid be-
fore the sale; that it was not redeemed at the date of the deed, that it was
duly advertised and sold, and the grantor was the purchaser; and no person
is permitted to question the title acquired by the collector’s deed, without
first showing that she, or the person under whom she claims had title to the

land at the time of the sale;” “and that all taxes due upon said land have
Been paid by such person or the person under whom she claims title as afore-

" gaid;” and it is not pretended that the complainants, or the persons under
whom they claim, have ever paid any of the taxes to any persons whatso-




aver, ‘or offered to pay it since the date. of the” deed to Baily; but, on “the

_contrary, Baily showed that he had paid them all; and the possession

of and is adverse when there is such an appropriation of it, or partof it,in
the name of all, as will inform the vicinage. See Morrison Vvs. Kelly, 22
Tllinois, 610. This possession Baily had.

The evidence shows that Baily took possession of the land in the spring
of 1849 under his tax title. He then had no other. And that he did nob
acquire the deed of the life estate of R. S. Doolittle until about five years
ofterwards. .And that the ninth instruction of complainant is clearly erro-
neous is patent on the most casual examination of its provisions, and is un-
founded in fact and law, and is caleulated tomislead the jury. And the evi-
dence. of the. witnesses Brown and Clark, as to the declarations of Baily
disclaiming title, ought not to have been received for the reasons that it is
contrary to the statute of frauds. Parole declarations are inadmissable to
prove or disprave title, or a disclaimer of title to land. See Williams vs.
Washburne, 6 Cowen’s Rep., 751; Jackson vs. Denison, 4 Wendall's Rep.,
558; Jackson vs.Shuman, 6 Johnson's Rep., 22; Jackson vs. Voshurg, 7
Johnson’s Rep., 186.

Tor these reasons it is apparent that the court erred in admitting for the
complainant improper evidence, and gave erroneous instructions, which man-
ifestly must have misled the jury, and the finding being contrary to the law
and the evidence, and the decree being contrary to the rights of the parties,
in every point of view, a new trial ought to have been granted, and this case
should be reversed for the errors assigned, and Baily permitted to recover,

B. S. PRETTYMAN, jor Plaintif in Error,
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STATE OF ILLINOIS, } Third Grand IDivison,
SUPREME COURT, A pril Term, 1360.
Samuel P. Baily

Vi
Mary and Martha Doolittle.

An addition argument of the Plaintiff in Frror.

In preparing the abstract through inadvertency, 1 omitted the
statement of the payment of the taxes for the year 1848, as by refer-
ence to the bill of exceptions—it will appear as was done.

B.'S. PRETTYMAN.
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