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SUPREME COURT OF ILLINOIS

THIRD GRAND DIVISION,

h ! ) APRIL TERM THEREOTF, A. D. 1862.
a

WM. E. ROBI\TbO\I ET;‘& Plamtlﬁ's in Euor
JOHUN HAGARTY, Dpfendﬁ in Teror,

P to Woodford.

L. Tue plaintiffs in error are not the proper partxes to this writ. It
cannot be brought by ‘gm.s ¢ihey are not pa ’k... to the record, nor |
their : eplesentatwe g ' e

| DEFENDANT’S BRIEF.

/ II. The judgment will not be reversed ; for, if reversed an | -emanded,
F no judgdment could be entered in the Circuit Court in faver of the
plaintifts there, Robinson, Dunham & Co. L

III. The plamtxﬁs did not make out a prima facie case in the Co
below, by putting in evidence the ncte to Robinson, Dunham & Co.,
- being no where alleged in the pleading or process, nor does '

pxoot that Robinson & Dunham composed the firm of R
ham & Co.

- IV. If the vendor knowing
sold, and, by such fmudukm
purchase goods which are worthleu,



9

V. The fraud of an agent avoids the contract. y
Willis vs. Baldwin, 2 Dougl. 450.

Doggett vs. Emerson, 3 Story C. C. 700.
va; Williams, 8 Howard U. S. 134.

i

VI. No particular form of words is necessary to constitute a war-
ranty. Bag
Osgood vs. Lewis, 2 Har, & Gull. 495.

2 Morrille vs. Wallace, 9 N. Hampshire, 111.
Roberts vs. Morgan, 2 Cowen, 438,
Breeman vs. Buck, 3 Vermont, 33.

vs. Berry, 5 Gillman, 36.

30 Maine, 170.

Wanshaw vs. Robbins, 9 Metcalf, 83, 88.

Whitney vs. Sutton, 11 Wendell, 141

VIL. When there is evidence to support the verdict; when there is a
conflict of testimony ; or if justice has been done, the Court will not

disturb the verdict.
20 111, 95, 175, 170, 343, 499.
19 111 59, 158, 166, 449.
1 Greenleaf on Evidence, 461 et seq.

A. E. STEVENSON AxD
-T. M. SHAW,

L=

For Defendants in Irror. T IS
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WM. E. ROBINSON, ¢l al. Plaintiffs in Error,
FOR GSE, &c. .
T s

JOHN MAGARITY, Defendant in Error.

In the Court below this action was upon a promissory note of the Plaintiffs in
Error vs. Defendant in Error, which Plaintiffs gave in evidence and rested their
case.

The said note was given in purchase of a machine called a *‘Star Mill.”

The defense proceeds upon the theory that at the sale of said machine certain
representations or warrantys were made which if not fulfilled Defendant was
at liberty to return the machine and reccive back his note, and that such war-
rantee failed, and Defendant offered to return the mill.

Plaintiffs positionv is, lst. That Defendant never returned the mill.

2d. That the representations and warrantys shown by the evidence were not
made with reference to the contract in which the note was given, but another and
prior contract proposed but never entered into by the parties.

3d. The said machine was purchased by Defendant and said note given without
any warranty or reoresentation and with express repudiation of all proposals to
warrant.

4th The Court eried in permitting evidance of agreement at the making of said
note that Defendant need not pay the same.

Allen et al. vs. Furbrush, 4th Gray 504 ;

Hunt vs. Adams, 7 Mass. 518 ;

Rose vs. Learned, 14th Mass, 154 ;

Spring vs. Lovett, 11 Pick. 417 ; ’

St. Louis Perpetual Ins. Co. vs. Homer, 9 Met. 397

Adams vs. Wilson, 12 Met. 138 ;

Underwood vs. Simdnds, 12 Met. 275;
Wakefield vs. Stedman, 12 Pick. 562 ; ’

Curtiss vs. Wakeficld, 15 Pick. 437;

Chitty Con. (8th Am. Ed.) 99 & 100 ;

Ianchett vs Birge, 12 Met. 545.

4th. Court erred in their 6th instruction on part of Defendant.

5th. For all these reasons Court erred in overruling motion for new trial and in
rendering judgment for Defendant

When verdict is manifestly against the evidence, or without evidence, or appears
at first Llush erroneous, or results from the misdirection ot the Court, a new trial
will be granted.

Lowry vs. Orr et al., 1 Gil. 70 :

Scott vs. Blumb, 2 Gil. 595 ;

Dawson vs. Robins, 5 Gil. 72

Gorden vs. Crooks, 11 1. 142 m

Schaub vs. Ginwick, 13 IlI. 697. -

6th. The Court erred in admitting improper evidence to the jury, the same being
objected to, and relying upon expunging the same again by instructions.

H. B. HOPKINS.
Attorney for Plantiffs.
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