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SUPREME COURT OF THE STATE OF ILLINOIS.

APRIL TERM, A. D. 1864,

THIRD GRAIND DIVISIOIN.

H.T, AVERY & G. D ENSIGN,
Plaintiffs in Error,
Error from Knox

V8.
RANSOM BABCOCK,
Defendant in Error.

Briof and Points for Plaintiff in Beror.
L. DOUGLASS, Aty for P’ff in Error.

- This was a motion made in the Knox Cireuit Court, 2d of
June, 1859, to set aside asale ot land under execution, and
continued to the September term, 1859. On the 22d day of
October, 1859, the motion was overruled, and exceptions.
Bill of exceptions to be filedin 80 days; and bill of exceptions
filed 11th November, 1859.

Transcript of judgment shows that suit was commenced
betore A. C. Wiley, Police Magistrate ot Galesburg, in favor
of Defendant in Error and against H. T. Avery and G. D.
Ensign, on the 25th of February, 1858, returnable March 6,
1858. Summons served March 1, 1858.

The transeript of the justice’s docket reads as follows :

“On the day of trial, suit ealled. Defendants appeared
“and acknowledged the above amount correct. Judgment
«ig therefore rendered by eonfession against H. T. Avery
“and G. D. Ensign, and in fa. of Ransom Babeock, for the
¢ sum 383 18 debt, and 2 39 costs,  Ex. issued April 21,
*1358—Siss.”

Transcript filed in cireunit court June 26, 1858.

Execution was issued on said judgment Jan. 10, 1859, and
on the bth day of February, 1859, a quarter section of land
was sold on the same.
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The certificate of purchase was given to Ransom Babcock
as the purchaser at said sale.

The transeript, execution, aud sheriff’s return, and certifi-
cate of purchase were all in evidence.

The sale was in February, 1859, and this motion was en-
tered in the followlng June, so there are no laches by lapse
of time.

The judgment in this case, on which the sale was made>
was void, because there is no dollar mark.

Lawrence vs. Fast; 20 Illinois, 340.

Lane vs. Bonnuelma ; 21 Ill., 146.

Bailey vs: Doolittle ; 24 Ill., 577.

Our court has so often decided that such a judgment was
void, in would seem supererogation to argue that point, and
I therefore leave it.

If the judgment was void, then it is the same as though
there was no judgment at all ; and if there was no judgment,
then of course the execution was unauthorized, and the sale
of the land was unauthorized, and the execution and sale, on

~ motion made in this cause, should have been set aside. The

sale, and the sheriff’s deed when execnted thereon, would
be a cloud on the title, against which the parties had a right
to be relieved, and in this way, if made in time, a motion is
the proper remedy to be relieved against an unauthorized
sale of real estate.

Day and others vs. Graham; 1 Gilman, 445.

In this case the purchaser is the plaintiff in the execution,
and is a purchaser with notiee of the defect in the judgment,
and as the land has not been conveyed to an innocent pur-
chaser, this is the proper remedy. ‘

Day et al. vs. Graham ; 1 Gil,, 445.

The transcript of the police magistrate does not show
where the judgment was rendered. 1t only shows that “on
day of trial defendants appeard,” &c., but there is no date
to the judgment, and it does not appear when judgment was
rendered ; therefore the judgment is void for uncertainty, tor

this as well as the reasons above stated.
L. DOUGLASS, Att’y tor PPff in Error
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STATE OF JLLINOIS.
SUPREME COURT,

RANSOM BABCOCK,
V8.
H.T. AVERY & G. D ENSIGN.

Abstract of Record.

{ Error from Knox.

A motion was made in Knox Circunit Court, on the 20th
day of June, A. D. 1859, to set aside an execution issued in
the above intitled canse, and to set aside the sale of real
estate made on said execution. The motion was made by
H. T. Avery and G. D. Ensign, the above named defen-
dants.

On the 22d day of October, 1859, said motion was over-
ruled, with leave to file bill of exceptions in thirty days, and
detendants exeepted.

On the 20th day of June, 1859, both parties appealed to
said motion and the same was continued to the next term.

Bill of exceptions filed 11 November, 1859.

Bill ot exceptions so filed.

Notice ot motion and proof of service.

Motion entered in court June 20th, 1859, to set aside sale
of the lund and set aside exccution. Parties appeared to the
motion and continued the motion to the next term. On the
22d of October, 1859, said motion came on to be heard
Defendent offered in evidence and read transcript from
docket of A. C. Wiley ; summons in due form, dated 25th
February, 1858, returnable before A. C. Wiley, Police Mgais-
trate of Galesburg, Ill., March 9, 1858, and against H. T.
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Avery and G. D. Ensign, and in favor of Raneom Babcock,
in due form. Summons served March 1st, 1858. '
& Transcript from justice’s docket :
“On the day of the trial, suit called. Defendants appear-
wed and acknowledged the above amountc orrect. Judg-
« ment is therefore rendered by contession against H.T.
» Avery and G. D. Ensign, and in fa. of Ransom Babcock for
“ the suwn 383 1€ debt and 239 cost. Ex. issued April 21,
« 1858.—Siss.” OCirtitied properly.
{ Execution in due form. Return, nulla bona.
) Transeript tiled June 29, 158. C. Agwns, Clerk.
Execution issued on said transcript, dated Janunary 10,
1859, and is in due form.
7 Sheriff’s return, received fi. fa. January 10, 1859. Same
day levied upon S W 12, T11 N R 1 E. That he advertised
Z according to law, and on 5th February, 1859, sold the
land to Rsnsom Babcock for $350.

/

4% Certificate of purchase in due form to Babeoek.
This was all the evidence. e
Z

Motion everuled, and exeeution. ¢ 2777 2

/

’

ASSIGRMEBNT OF BRRORS.
The court erred in refusing to set aside execution.
The court erred in refusing to set aside said sale.
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SUPREME COURT.

APRIL TERM, A. D. 1864,

H.T. AVERY & G. D. ENSIGN,
Plaintiffs in Error,

v8
RANSOM BABCOCK, (
Defendant in Error, J

POINTES OF DEFENDANT IN ERROR.
T. G. FROST, Att’y for Def’t in Error.
2

The objection that the dollar mark is wanting on the rec-
ord of the judgment cannot be sustained.

I. Because it sufficiently appears from the accompanying
papers, which by the statute make a part of the record, that
the amount was specified in dollars and cents, and the entire
transcript and record is open to the inspection of the court,

II. The same rule which applies in tax cases, ought not
to be applied here, because, for peculiar reasons applicable to
that class of cases alone, no presumptions are indulged in
tavor of the proceedings, and the most rigid rules are adopt-
ed in testing the regularity and validity of the proceedings,
and which do not apply to ordinary judgments and pro-
ceedings thereunder.

III. A writ of error does ot lie trom the order of the
Circuit Court.
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First. Because such an order is not a final judgment and
decree within the meaning of the statute.

Second. The order in no respect concludes the parties or
prevents raising the same objections as were made in the
Circuit Court to the validity of the judgment in any proper
proceeding hereafter. Its reversal does mnot materially
change the relations ot the parties, or affect their rights. It -
is merely an order refusing to interfere with the judgment on
a summary application.

5 Gilman, 33.

13 111, 31, 635.

21 1l1., 207. 2

The case, 1st Scammon, was in effect an appeal from the
¢ judgment,” itself, not merely trom the order made in ov-
erruling the motion.

Third. The refusal of the court to interfere on a sum-
mary application in the case, was a mere matter of discre-
{ion, which is not subject to review by the Supreme Court.

1st Scam., 341,

18t Scam., 250, 542.

9d Scam., 65.

IlL. Digest, 165, 195, 197.

Fourth. 1t is too late to take a writ of error from the
judgment, as more than five years have elapsed since the
transcript was filed and the judgment was entered, and no
appeal has in fact been taken from the judgment.

T. G. FROST, Att’y for Def’t in Error.
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