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SUPREME COURT.

STATE OF ILLINOIS.

—_—o0o——

APRIL TERM, A. D. 1863.

—,

ABSTRACGCT.

Tar BoArRD oF EDUCATION OF THE
Starte or ILriNors, and others,

Plaintiffs in Error.
vs.

GreenenavM & Soxs,
Defendants in Error.

This was a proceeding for a Mechanics lien by the Defendants
in error against the Plaintiffs in error, at the September Term,
1861, of the McLean Circuit Court.

Page 1. Petition states that on the 3rd day of March, 1860, Defendants
in error entered into a written contract with the Board of Education
of the State of Illinois, by the name and style of *The State Board
of Education of Tllinois.” That said contract was executed on the
part of said Board of Education by four persons called the Build-
ing Committee of said Board of Education.

Page 2nd. That said Board of Education was the equitable owner of cer-
tain lands and buildings. '

That Defendants in error were to do the plastering and plumb-
er’s work on the Normal University building by the first day of
July, 1860.

Page 3rd. That by said contract Defendants were to be paid for plaster-
ing, pet yard, 28,§ cents per yard, and for plumber’s ;work $2800,
all of which was to be paid on st day of March, 1861.



Page 3rd.

Page 9.

Page 10.

Pages 11
and 12.

Pages 14
and 15.

Page 16.

Page 17.

Page 18.
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That Defendants performed the work according to contract,
and have not been paid. And pray for a Mechanics’ lien and that
the property be sold, &e.

At the December Term, 1861, of said Court, Plaintiffs in error
filed a demurrer to said petition, general and special.

Demurrer overruled by the Court.

Plaintiffs in error then filed their answer denying all the alleg-
ations of the Petition. Defendants filed a general replication to
the answer. The cause was heard by the Court.

The decree recites: That the petitioners having introduced
their oral, documentary, and record evidence, and the Court being
fully advised in the premises finds, &e., (going on to recite substan-
tially in accordance with the allegations of the petition.)

The Court finds that the said Board of Education of the State
of Tllinois is indebted to the Defendants in error in the sum of
$8,293/%. That the said Defendants have a Mechanics’ lien on the
property.

That in default of payment by the Ist day of Feb., 1863, the
property be sold, &c.

Afterwards, at the same Term of suid Court, the Plaintiffs in
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and 80. error filed a certificate of all the evidence in the cause, which was
duly certified by the Court and made a part of the record in the case.

Page 18. Owen T. Reeves, testified in substance That he wrote the
bond between Pike and the said Board of Education. That he
could not find the bond. Did not know where it was.

Page 19. That he wrote a deed from Pike to the said Board of Educa-
tion. That he gave the deed to Hovey, who returned it to him.

Much of the evidence of IReeves is hearsay, which was object-
ed to by Plaintiffs.

Pages 19, The next evidence offered was claimed by Defendants in error

gg’ 2land ¢ e the proceedings of the said Board of Education, consisting
mostly of resolutions (all of which was objected to as not having
been shown to be the proceedings of the said Board.)

Page 22. Testimony of G. P. RANDALL.
The contract with Greenebaum & Sons handed to him.

This signature is Greenebaum’s.

I recognize Moulton’s signature. I should think it was Denio’s.
I should have no doubtit was Hovey’s. Joux M. Scorr testitied,
I think that is Post’s signature. Have seen him write his name.

Page 22, The contract was then offered in evidence. Objected to by
Plaintifls in error
The contract is as follows :

Page 23. This agreement made and entered into this third day of March,
A. D., 1860, by and between Greenebaum & Sons, of Chicago, of
the first part, and the State Board of Education of Illinois of the
second part, Witnesseth as follows, to-wit: That the party of the
first part agrees to do all the plasterer’s work for the State Normal
University now building at Bloomington, said work to include the
lathing and three coat work plastering, (the last coat to be hard
finish), and all to be done as per directions of the architect. There
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are to be black-boards in several of the rooms the cost of which is
to be included in the price per yard for the common work, which
price is to be twenty-eight and six-tenths (28y;) cents, and one half
the openings to be measured. The party of the second part is to

- furnish sand for said work delivered at the building, but nothing

*Page 24.

else. The party of the first part also agrees to do all of the plumb-
er’s work as set forth in an appendix to the original specification
and plans accompanying the same, and bearing date March 1st,
1860. The plasterer’s work to be completed on or before the 15th
day of June next, and the plumber’s work as fast as the building
shall be ready for the same, and all to be completed on or before
the 1st day of July next, and all according to plans and specifica-
tions made for the same by G. P. Randall, architect, which plans
and specifications are signed by the said Randall, and dated at Chi-
cago, March 1st, 1860, and subject to the following conditions :—
That all the work shall be executed in the best and most workman-
like manner, and agreeably to such directions as shall be given from
time to time by the said architect or his clerk of the works, or by such
other person as may be employed by the party of the second part
to superintend these works, and said work shall be executed to the
full and entire satisfaction of the said architeet or clerk or superin-
tendent without reference thereon to any other person. That
should the party of the second part or their architect deem it prop-
per or necessary in the execution of the work to make* any altera-
tions which shall increase or diminish the expense, or otherwise,
however, such alterations shall not vitiate or annul the contract
hereby entered into, but the value of the work so added or omitted
shall be agreed upon by the parties to this contract and added to
or deducted from the sums hereinafter mentioned, as the case may
be. If said parties cannot agree as to the amount so to be added
or deducted the same shall be referred to the architect, whose decis-
ion in the case shall be final. It is furthermore understood and
agreed that no alterations or changes from the plans and specifica-
tions are to be made except by the consent or direction, in writing,
of the party of the second part through the architect or clerk of
the works. The party of the first part further covenants and
agrees to and with the party of the second part, that in the execu-
tion of the several works to be performed no improper materials
shall be used, but that all of the materials of every kind shall fully
answer the requirements of the specifications, or if not particularly
specified, shall be suitable to the place where used, and shall be
subject to the approbation of the architect or his clerk of the works,
before being put into the building, and furthermore, it shall be the
architect’s right and duty to reject any of the said materials which
he shall think untit for the work, and he may if he thinks proper
order the same to be removed from the premises, and if said order
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is not immediately complied with he may remove the same at the
contractor’s expense. The whole of the work shall be carried on
regularly. so as to give the necessary time tor cach part to harden.
In case the architect shall think that this is not sufliciently attend-
ed to he may order more men to be employed on the works, and if
he shall think the work proceeding unnccessarily too fast he may
direct a less number of men to be employed. Should the weather
be unusually wet or so cold and frosty that the work cannot be
done in a proper manner or with a due regard to durability and
strength then the architect may order the work to be suspended

*Page 25. altogether, until a more suitable season,* in which case the contractor
is {o protect the several parts of the works so that they shall not
be injured by the weather. No part ot the works shall be sub-con-
tracted without the written consent of the party of the second part
or his architect, and it is hereby furthermore provided and agreed
that should any circumstances arise to prevent the contractor from
proceeding with the work agreeably to the terms and conditions of
this contract, that the party of the second part may then in such
case with the approbation and consent of the architect have power
to take the work out of the contractor’s hands and employ other
workmen to complete the several unfinished works, and deduct the
expense from any money that may be due and owing the said
contractor on account of the works.

In consideration of the faithful performance by the party of the
first part of the agreement hereinbefore stated and according to the
several conditions thereto annexed, the party of the second part
agrees to pay the party of the first part on the certificates of the ar-
chitect, as follows, to-wit:

For the plastering including the black-boards the sum of twen-
ty-eight and six-tenths cents per yard, to be measured by the archi-
tect, and paid for on the first day of March, 1861. The certificates
to be given from time to time as the work progresses and all of
them to bear interest at ten per cent. per annum until paid, and to
mature on the first day of March, 1861. For the plumber’s work
the party of the second part agrees to pay the party of the first part
on the certificates of the architect the sum of twenty-eight hundred
dollars, to be paid on the 1st day of March, 1861, the certificates
to be given from time to time as the work progresses and all to bear
interest at ten per cent. per annum until paid.

GREENEBAUM & SONS.

C. B. DENIO,

J. 8. POST, ] ey Tl
C. E. HOVEY 5 of Education.

S. W. MOULTON, J
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Contract objected to by Defendants and reasons given.

G. P. RanpALL recalled. Am architect mentioned in the con-
tract. The work was done in a satisfactory manner and approved
by me. The accounts were audited by building committee. I is-
sued certificates to Greenebaum & Sons. Do not know whether
the work was done in contract time, it was done in about that time.
Had a conversation with Moulton and others of the building com-
mittee. Have a general impression the work was done satisfacto-
rily. Cant say how I got the impression. I issued the certificates.

Certificates offered in evidence and objected to.

The Certificates were signed by G. P. Randall and in favor of
Greenebaum & Sons, for the aggregate amount of §7,188%, all ob-
jected to by Plaintiffs in error.

0. T. Reeves testified, That he knows the ground on which
the Normal University is built. It is part of the same mentioned
in the Bond. The building is located on land mentioned in the
bill.

Joax E. McCrun testified, That he had some conversation
with Hovey and other members of the Board about the contract
with Greenebaum & Sons.” It seemed to be satisfactory. Never
heard anything said of the contract at any session of the Board.

This is the substance of the whole testimony.

PERKINS BASS,
Attorney for Plaintiffs in Error.

The following Errors are assigned by the Plaintifts in Eiror:

1st. The decree should have been rendered against the De-
fendants in Error, and the bill dismissed.

. 2d. The demurrer to the petition should hiuve been sustained

by the Court, for the reasons therein specitied.

3d. The evidence was insuflicient to sustain the decrce or the
allegations in the petition.

4th. The contract was not properly made and executed.

5th. No sufficient proof of the execution of the contraet.

6th. The decree does not show what the proot was.

Tth. Proceedings tor Mechanic’s lien will not lie in this cate
against the corporation.

~r

R



Jameson & Morse, Printers, Chicago.

SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION.
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APRIT, THRM, A. D. 1864.
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The Board of Education of the State of Illinois,
Vs, Error to McLean.
Isaac Greenebaum, et al.

POINTS AND ARGUMENT FOR THE DEFENDANTS IN ERROR.
BY W. C. GOUDY.

I

The demurrer to the Petition was properly overrnled.
The only reasons urged by the Plaintiffs in Error in support of
the demurrer are as follows, to wit:

1. It does not appear by the Petition that the persons who
signed the contract were authorized to sign the same.

I answer that the objection is not founded in fact, because the
petition (bottom 1st p. Record) says: “Petitioners further show

2. It does not appear by the Petition that the persons who
signed the contract were the agents, and authorized under the seal
of the corporation to act for it.

3. That the Board of Education cannot appoint or act by an
agent.
T understand these two objections to be in snbstance the same,
and the position is taken that the corporation cannot appoint or act
by an agent, or, if it can, the authority can only be conferred by i
the use of the seal.



Justice Skinner says: “The old doctrine that corporations can
only be bound by acts under their corporate seal, has long been ex-
ploded;” and the business of corporations is carried on through
their officers, agents and servants, through whom they speak and
act.

C.B. & Q. R. B. vs Coleman, 18 1l1., 299.

I1.

The cvidence sustains the petition.
The allegations of the petition are clear and distinet, and the
recitals in the decree are equally certain as to the facts proved.

If any doubt exists as to whether the statements of the petition
are proved, it is to be found in the evidence preserved by the cer-
tificate of the Judge. This certificate seems to contain the brief
minutes taken at the trial, without filling up the skeleton sentences,
which are doubtless those taken by the Court and delivered to some
clerk to copy, who has done so werbatim et literatim. Yet enough
appears to sustain every conclusion of the decree.

_Owen T. Reeves testified (see pp. 18, 19, 29 and 30) that the
plaintiffs in Error held a bond for a deed from Meshack Pike, for
the land described in the petition, which was lost, and that the
Normal University building, on which the work by defendants in
Error was done, was built on that tract of land.

The contract was introduced, and proved the allegations as set
forth in the petition. (Record, p. 23.)

The proceedings of the corporation were introduced, and such
_ parts as were relevant, read, which proved that the persons who ex-
ecuted the contract were appointed a building committee (Record,
page 21 and 22), and authorized to contract for the erection of the
building (Record pp. 19, 20, 21 and 22), and an admission that the
work had been performed and swas in possession of the corporation.
(Record, p. 29.)

G. P. Randall, the architect, testified to the performance and

acceptance of the work, and the sum due, as shown by his certifi-
cates.  (Record, pp. 26, 27, and 28.)

J. E. McClure proved the admissions of the building commit-
tee, that the work was well done, &e.

This fully makes out the material averments of the bill.



III.

The point of plaintiffs in Error that the contract is invalid be-
cause entered into by them in a name different from the true one,
is not tenable.

The true name is “The Board of Education of the State of Il
linois,” and the contract was entered into in the name of *the
State Board of Education of Illinois;” the words are simply trans-
posed, but the same in substance.

Where a corporate name consists of several descriptive words,
the transposition of them, or the omission of some of them, if it be
in substance the same, does not vitiate the contract.

Ang. & Ames on Corp., Sec. 99.
Newport Mech. Man. Co. ws. Starbird, 10 N. 1., 123.

Where a deed or contract is made by a corporation in a name
other than the true one, the party may sue the corporation by the
true name, averring that the deed or contract was made by the name
used. .

Ang. && Ames on Corp., Sec. 647, n. 7.
African Soc. vs. Varick, 13 -J. R., 39.
Mayor, dee., vs: Miller, 1 B. & A., 699.

LV

The plaintiffs in Error complain that error was committed in
admitting evidence.

It is sufficient to say as to these that no exception was taken to
the decision of the Court on any one of these questions, and there-
fore such decisions cannot now be assigned for error.

Gibbons vs. Johnson, 3 Scam., 63.
Pattee vs. Mc Worter, 13 1lls., 455.

Besides, the objections are all of the character that must be
specifically made, so that the, party may obviate them, and if not
made, are waived.

Sergeant vs. Kellogg, et al., 5 Gilm., 281,
Stokes, et al. vs. Kane, 4 Scam., 167.



V.
The lien will be enforced against the plaintiffs in Error, and
the Norinal University is not a State Institution nor its property
vested in the State.

This depends on the construction of the several acts of the
Legislature creating and aiding this Tnstitution.

The corporation was created by act passed Feb., 1857.
Laws 1857, p. 298.

It is an eleemosynary corporation for instructing in the art of
teaching. Certain persons are created a corporate body. The State
applied the interest on the University and Seminary fund, which
the State held as a trustee, to be applied to some institution of
learning, to the University, to aid in its maintenance. Sec. 8. It
was provided that no part of the interest should be used for sites or
buildings. Sec. 8. The institution was to be located where the
best inducements were held out for the establishment and mainte-
nance of the University. Sec. 5.

As a matter of State history, as shown by the Legislative re-
ports, pledges were made by the citizens of McLean County of
property and funds to the amount of §160,000, for the purposes of
site and building.

The corporation possessed all the powers of any corporation
for an institution of learning, and differed from ordinary colleges
only in the fact that the State applied the trust fund in its control
for part maintenance ; and for the purpose of seeing to its faithful
application, required a report to be made to the Legislature, and
provided for the appointment of the Trustees by the Governor, to
be confirmed by the Scnate ; and to ensure the faithful use of the
fund for the object indicated, provided for the free tuition of a cer-
tain number of pupils.

As a matter of public history, the pupils pay for everything
clse than tuition, and those not entitled by the act to gratuitous in-
struction, pay the whole expense. The income derived from the
students is greater than the interest received from the State.

It is not recognized as a State Institution, such as the hospital
for the Insane. The Legislature has never made an appropriation
from the Treasury, but has always refused to do so.



The property is vested in the corporation, who have power to
take and hold it. The State has no title or interest.

The Act of 1861 (Laws of 1861, p. 147), does not appropriate
money trom the treasury. It simply takes the remainder of Uni-
versity fund not before applied to this University, and appropriates
it in discharge of the trust, to the Normal University, and to pro-
tect from loss, restrained, by way of condition, the sale of the prop-
erty from creating any liability thercatter against the State.

The lien of defendants in error was created before the passage
of this act, and therefore it could not affect their rights.

The corporation had the power to contract indebtedness, and it
would be monstrous to hold that there is no means of subjecting its
property to sale for its payment. It is not like the case of a muni-
cipal corporation, where there is a taxing power, and its exercise
can be compelled by mandamus. There the creditor has a distinct
remedy. In this case, unless the creditor can sue, obtain judgment

and sell the property, he is without remedy.
" W. C. GOUDY,

Jor Defts. in Error.
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The Board of Education of the State of Illinois,
vs. Error to McLean.
Isaac Greenebaum, et al.

POINTS AND ARGUMENT FOR THE DEFENDANTS IN ERROR.
BY W. C. GOUDY.

I,

The demurrer to the Petition was properly overrnled.
The only reasons urged by the Plaintiffs in Error in support of
the demurrer are as follows, to wit:

1. It does not appear by the Petition that the persons who
signed the contract were authorized to sign the same.

T answer that the objection is not founded in fact, because the
petition (bottom 1st p. Record) says: Petitioners further show
that the said contract was executed on the part of said Board of
Education by C. B. Denio, J. S. Post, C.E. Hovey and S. W.
Moulton, the Building Committee of said Board, who had full
power to make said contract.”

2. It does not appear by the Petition that the persons who
signed the contract were the agents, and aunthorized under the seal
of the corporation to act for it.

3. That the Board of Education cannot appoint or act by an
$EENS FREi sy iy o s dsieaass

T understand these two objections to be in snbstance the same,
and the position is taken that the corporation cannot appoint or act
by an agent, o, if it can, the authority can only be conferred by
the use of the seal.



Justice Skinner says:  The old doctrine that corporations can
only be bound by acts under their corporate seal, has long been ex-
ploded ;” and the business of corporations is carried on through
their officers, agents and servants, through whom they speak and
act.

C.B. & Q. R. B. vs Coleman, 18 1I., 299.

II.

The evidence sustains the petition.
The allegations of the petition are clear and distinct, and the
recitals in the decree are equally certain as to the facts proved.

If any doubt exists as to whether the statements of the petition
are proved, it is to be found in the evidence preserved by the cer-
tificate of the Judge. This certificate seems to contain the brief
minutes taken at the trial, without filling up the skeleton sentences,
which are doubtless those taken by the Court and delivered to some
clerk to copy, who has done so verbatim et literatim. Yet enough
appears to sustain every conclusion of the decree.

Owen T. Reeves testified (see pp. 18, 19, 29 and 30) that the
plaintiffs in Error held a bond for a deed from Meshack Pike, for
the land described in the petition, which was lost, and that the
Normal University building, on which the work by defendants in
Error was done, was built on that tract of land.

The contract was introduced, and proved the allegations as set
forth in the petition. (Record, p. 23.)

The proceedings of the corporation were introduced, and such
parts as were relevant, read, which proved that the persons who ex-
ccuted the contract were appointed a building committee (Record,
page 21 and 22), and authorized to contract for the erection of the
building (Record pp. 19, 20, 21 and 22), and an admission that the
work had been performed and was in possession of the corporation.
(Record, p. 29.)

G. P. Randall, the architect, testified to the performance and .
aceeptance of the work, and the sum due, as shown by his certifi-
-cates. (Record, pp. 26, 27, and 28.)

J. E. McClure proved the admissions of the building commit-
tee, that the work was well done, &e.

This fully makes out the material averments of the bill.
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The point of plaintifis in Error that the contract is invalid be-
cause entered into by them in a name different from the true one,
is not tenable.

The true name is “The Board of Education of the State of Il
linois,” and the contract was entered into in the name of *the
State Board of Education of Illinois;” the words are simply trans-
posed, but the same in substance.

Where a corporate name consists of several descriptive words,
the transposition of them, or the omission of some of them, if it be
in substance the same, does not vitiate the contract.

Ang. && Ames on Corp., Sec. 99.
Newport Mech. Man. Co. ws. Starbird, 10 N. H., 123.

Where a deed or contract is made by a corporation in a name
other than the true one, the party may sue the corporation by the
true name, averring that the deed or contract was made by the name
used.

Ang. & Ames on Corp., Sec. 647, n. T.
African Soc. vs. Varick, 13 J. R., 39.
Mayor, dsc., vs. Maller, 1 B. & 4., 699.

IV.

The plaintiffs in Error complain that error was committed in
admitting evidence.

It is sufficient to say as to these that 2o ewception was taken to
the decision of the Court on any one of these questions, and there-
fore such decisions cannot now be assigned for error.

Gibbons vs. Johnson, 8 Scam., 63.
Pattee vs. Mc Worter, 13 1ils., 455.

Besides, the objections are all of the character that must be
specifically made, so that the, party may obviate them, and if not
made, are waived.

Sergeant vs. Kellogg, ct al., 5 Gilm., 281.
Stokes, et al. vs. Kane, 4 Scam., 167.



V.

The lien will be enforced against the plaintiffs in Error, and
the Normal University is not a State Institution nor its property
vested in the State.

This depends on the construction of the several acts of the
Legislature creating and aiding this Institution.

The corporation was created by act passed Feb., 1857.
Laws 1857, p. 298.

It is an eleemosynary corporation for instructing in the art of
teaching. Certain persons are created a corporate body. The State
applied the interest on the University and Seminary fund, which
the State held as a trustee, to be applied to some institution of
learning, to the University, to aid in its maintenance. Secc. 8. It
was provided that no part of the interest should Le used for sites or
buildings. Sec. 8. The institution was to be located where the
best inducements were held out for the establishment and mainte-
nance of the University. Sec. 5.

As a matter of State history, as shown by the Legislative re-
ports, pledges were made by the citizens of McLean County of
property and funds to the amount of §160,000, for the purposes of
site and building.

The corporation possessed all the powers of any corporation
for an institution of learning, and differed from ordinary colleges
only in the fact that the State applied the trust fund in its control
for part maintenance ; and for the purpose of seeing to its faithful
application, required a report to be made to the Legislature, and
provided for the appointment of the Trustees by the Governor, to
be confirmed by the Senate ; and to ensure the faithful use of the
fund for the object indicated, provided for the free tuition of a cer-
tain number of pupils.

As a matter of public history, the pupils pay for everything
else than tunition, and those not entitled by the act to gratuitous in-
struction, pay the whole expense. The income derived from the
students is greater than the interest received from the State.

It is not recognized as a State Institution, such as the hospital
for the Insane. The Legislature has never made an appropriation
from the Treasury, but has always refused to do so.



The property is vested in the corporation, who have power to
take and hold it. The State has no title or interest.

The Act of 1861 (Laws of 1861, p. 147), does not appropriate
money from the treasury. It simply takes the remainder of Uni-
versity fund not before applied to this University, and appropriates
it in discharge of the trust, to the Normal University, and to pro-
tect from loss, restrained, by way of condition, the sale of the prop-
erty from creating any liability thereatter against the State.

The licn of defendants in error was created before the passage
of this act, and therefore it could not affect their rights.

The corporation had the power to contract indebtedness, and it
would be monstrous to hold that there is no means of subjecting its
property to sale for its payment. It is not like the case of a muni-
cipal corporation, where there is a taxing power, and its exercise
can be compelled by mandamus. There the creditor has a distinct
remedy. In this case, unless the creditor can sue, obtain judgment

and sell the property, he is without remedy.
W. C. GOUDY,
Jor Defts. in Error.
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The Board of Education of the State of Illinois,
ty vs. Error to McLean.

Isaac Greenebaum, et al.

POINTS AND ARGUMENT FOR THE DEFENDANTS IN ERROR.
BY W. C. GOUDY. :

1.

The demurrer to the Petition was properly overruled.
The only reasons urged by the Plaintiffs in Error in support of
the demurrer are as follows, to wit:

1. It does not appear by the Petition that the persons who
signed the contract were authorized to sign the same.

T answer that the objection is not founded in fact, because the
petition (bottom 1st p. Record) says: ¢ Petitioners further show
that the said contract was exccuted on the part of said Board of
Education by C. B. Denio, J. S. Post, C.E. Hovey and S. W.
Moulton, the Building Committee of said Board, who had full
power to make said contract.”

2. It does not appear by the Petition that the persons who
signed the contract were the agents, and authorized under the seal
of the corporation to act for it.

3. That the Board of Education eannot appoint or act by an
agent.

VRO T ATy TV 4 133
I understand these two objections to be in substance the same,
and the position is taken that the corporation cannot appoint or act
by an agent, o, if it can, the authority can only be conferred by

the use of the seal.



Justice Skinner says: ¢ The old doctrine that corporations can
only be bound by acts under their corporate seal, has long been ex-
ploded ;” and the business of corporations is carried on through
their officers, agents and servants, through whom they speak and
act.

C.B. & Q. R. R. vs Coleman, 18 1l., 299.

II.

The evidence sustains the petition.
The allegations of the petition are clear and distinct, and the
recitals in the decree are equally certain as to the facts proved.

It any doubt exists as to whether the statements of the petition
are proved, it is to be found in the- evidence preserved by the cer-
tificate of the Judge. This certificate seems to contain the brief
minutes taken at the trial, without filling up the skeleton sentences,
which are doubtless those taken by the Court and delivered to some
clerk to copy, who has done so werbatim et literatim. Yet enough
appears to sustain every conclusion of the decree.

Owen T. Reeves testified (see pp. 18, 19, 29 and 30) that the
plaintiffs in Error held a bond for a deed from Meshack Pike, for
the land described in the petition, which was lost, and that the
Normal University building, on which the work by defendants in
Error was done, was built on that tract of land. "

The contract was introduced, and proved the allegations as set
forth in the petition. (Record, p. 23.)

The proceedings of the corporation were introduced, and such
parts as were relevant, read, which proved that the persons who ex-
ccuted the contract were appointed a building committee (Record,
page 21 and 22), and authorized to contract for the erection of the
building (Record pp. 19, 20, 21 and 22), and an admission that the
work had been performed and was in possession of the corporation.
(Record, p. 29.)

G. P. Randall, the architect, testified to the performance and
acceptance of the work, and the sum due, as shown by his certifi-
cates. (Record, pp. 26, 27, and 28.)

J. E. McClure proved the admissions of the building commit-
tee, that the work was well done, &e.

This fully makes out the material averments of the bill.



II1.

The point of plaintiffs in Error that the contract is invalid be-
cause entered into by them in a name different from the true one,
is not tenable.

The true name is “The Board of Education of the State of Il
linois,” and the contract was cntered into in the name of * the
State Board of Education of Illineis; ” the words are simply trans-
posed, but the same in substance.

Where a corporate name consists of several descriptive words,
the transposition of them, or the omission of some of them, if it be
in substance the same, does not vitiate the contract.

Ang. && Ames on Corp., Sec. 99.
Newport Mech. Man. Co. vs. Starbird, 10 N. 1., 123.

Where a deed or contract is made by a corporation in a name
other than the true one, the party may sue the corporation by the
true name, averring that the deed or contract was made by the name
used.

Ang. & Ames on Corp., Sec. 647, n. 7.
African Soc. vs. Varick, 13 J. It., 39.
Mayor, dec., vs. Miller, 1 B. & A., 699.

IV.
The plaintiffs in Exrror complain that error was committed in
admitting evidence.

It is sufficient to say as to these that no exception was taken to
the decision of the Court on any one of these questions, and there-

fore such decisions cannot now be assigned for error.
G<bbons vs. Johnson, 3 Scam., 63.
Pattee vs. Me Worter, 13 1lls., 455.

Besides, the objections are all of the character that must be
specifically made, so that the, party may obviate them, and it not
made, are waived.

Sergeant vs. Kellogg, et al., 5 Gilm., 281.
Stokes, et al. vs. Kane, 4 Scam., 167.



e

The lien will be enforced against the plaintiffs in Error, and




W. C. GOUDY,
Jor Defts. in Error.
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The following Errors are assigned by the Plaintifts in Eivor : i’

1st. The decree should have been rendered against the De-
fendants in Error, and the bill dismissed. -3 L

2d. The demurrer to the petition should have been sustained
by the Court, for the reasons therein specitied. g8

e 125 4
: : 3d. The evidence was insuflicient to sustain the decrce or the T 3 .
allegations in the petition. Fednt,
. 4th. The contract was not properly made and exeeuted. ! %?
5th. No safficient prout of the execution of the contract. MY
; 6th. The decree does not show what the proof was. s
] Tth. Proceedings for Mechanic’s lien will not lie in this case 1

against the corporation. / : e g Z
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The following Errors are assigned by the Plaintifts in Eiror :

1st. The decree should have been rendered against the De-
fendants in Error, and the bill dismissed.

2d. The demurrer to the petition should have been sustained
by the Court, for the reasons therein specitied.

3d. The evidence was insufficient to sustain the decrce or the
allegations in the petition} 3
4th. The contract was not properly made and exeeuted.
5th. No sufficient proof of the execution of the contract.
6th. The decree does not show what the proof was.
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SUPREME COURT.

STATE OF ILLINOIS.

APRIL TERM, A. D. 1863-

—_——e——

ABSTRACT.

Tae BoArD oF EDUCATION OF THE
State or IrLiNois, and others,

Plaintiffs in Error.
8.

GrreeneBAUM & Soxs,
Defendants in. Error.

This was a proceeding for a Mechanies lien by the Defendants
in error against the Plaintiffs in error, at the September Term,
1861, of the McLean Circuit Court.

Page 1. Petition states that on the 8rd day of March, 1860, Defendants
in.crror entered into a written contract with the Board of Education
of the State of Illinois, by the name and style of “The State Board
of Education of Illinois.” That said contract was executed on the
part of said Board of Education by four persons called the Build-
ing Committee of said Board of Education.

Page 2nd. That said Board of Education was the equitable owner of cer-
tain lands and buildings.

That Defendants in error were to do the plastering and plumb-
or’s work on the Normal University building by the first day of
July, 1860.

Page 8rd. That by said contract Defendants were to be paid for plaster-
ing, per yard, 28, cents per yard, and for plumber’s ;work $2800,
all of which was to be paid on 1st day of March, 1861.



Page 8rd.

Page 9.

Page 10.

Pages 11
and 12.

Pages 14
and 15.

Page 16.

Page 17.

Page 18.

> 0 « A

2

That Detendants performed the work according to contract,
and have not been paid. And pray for a Mechanics’ lien and that
the property be sold, &e.

At the December Term, 1861, of said Court, Plaintiffs in error
filed & demurrer to said petition, general and special.

1st. Because it does not appear by said petition that the per-
sons who signed the contract were authorized by the said Board of

Lducation to sign the same.

ond. That it does not appear from the petition that the per-
sons who signed the contract were the agents of the said Board of
Education and authorized under the seal of said Board to act for
them.

3rd. That the said Board of Education cannot act by an agent.
Demurrer overruled by the Court.

Plaintiffs in error then filed their answer denying all the alleg-
ations of the Petition. Defendants filed a general replication to
the answer. The cause was heard by the Court.

The decree recites: That the petitioners having introduced
their oral, documentary, and record evidence, and the Court being
fully advised in the premises finds, &e., (going on to recite substan-
tially in accordance with the allegations of the petition.)

The Court finds that the said Board of Education of the State
of Illinois is indebted to the Defendants in error in the sum of
$8,293/. That the said Defendants have a Mechanics’ lien on the

property.

That in default of payment by the 1st day of Feb., 1863, the
property be sold, &e.

Afterwards, at the same Term of suid Court, the Plaintifts in



3

and 80. error filed a certificate of all the evidence in the cause, which was
duly certified by the Court and made a part of the record in the case.

Page 18. Owen T. Reeves, testified in substance That he wrote the
bond between Pike and the said Board of Education. That he
could not find the bond. Did not know where it was.

Page 19. That he wrote a deed from Pike to the said Board of Educa-
tion. That he gave the deed to Iovey, who returned it to him.

Much of the evidence of Reeves is hearsay, which was object-
ed to by Plaintiffs.

Pages 19, The next evidence offered was claimed by Defendants in error

gg’ 21and 4, he the proceedings of the said Board of Education, consisting
mostly of resolutions (all of which was objected to as not having
Dbeen shown tfo be the proceedings of the said Board.)

Page 22. Testimony of G. P. RANpALL.
The contract with Greenebaum & Sons handed to him.

This signature is Greenebaum’s.

I recognize Moulton’s signature. I should think it was Denio’s.
T should have no doubt it was Hovey’s. Joux M. Scorr testified,
I think that is Post’s signature. Have seen him write his name.

Page 22. The contract was then offered in evidence. Objected to by
Plaintiffs in error
The contract is as follows :

Page 23. This agreement made and entered into this third day of March,
A. D., 1860, by and between Greenebaum & Sons, of Chicago, of
the first part, and the State Board of Education of Illinois of the
second part, Witnesseth as follows, to-wit: That the party of the
first part agrees to do all the plasterer’s work for the State Normal
University now building at Bloomington, said work to include the
lathing and three coat work plastering, (the last coat to be hard
finish), and all to be done as per directions of the architect., There



*Page 24.

4

are to be black-boards in several of the rooms the cost of which is
to be included in the price per yard for the common work, which
price is to be twenty-eight and six-tenths (28) cents, and one half
the openings to be measured. The party of the second part is to
furnish sand for said work delivered at the building, but nothing
else. The party of the first part also agrees to do all of the plumb-
er’s work as set forth in an appendix to the original specification
and plans accompanying the same, and bearing date March 1st,
1860. The plasterer’s work to be completed on or before the 15th
day of June next, and the plumber’s work as fast as the building
shall be ready for the same, and all to be completed on or before
the 1st day of July next, and all according to plans and specifica-
tions made for the same by G. P. Randall, architect, which plans
and specifications are signed by the said Randall, and dated at Chi-
cago, March 1st, 1860, and subject to-the following conditions :—
That all the work shall be executed in the best and most workman-
like manner, and agreeably to such directions as shall be given from
time to time by the said architect or his clerk of the works, or by such
other person as may be employed by the party of the second part
to superintend these works, and said work shall be executed to the
full and entire satisfaction of the said architect or clerk or superin-
tendent without reference thereon to any other person. That
should the party of the second part or their architect deem it prop-
per or necessary in the execution of the work to make* any altera-
tions which shall increase or diminish the expense, or otherwise,
however, such alterations shall not vitiate or annul the contract
hereby entered into, but the value of the work so added or omitted
shall be agreed upon by the parties to this contract and added to
or deducted from the sums hereinafter mentioned, as the case may
be. If said parties cannot agree as to the amount so to be added
or deducted the same shall be referred to the architect, whose decis-
ion in the case shall be final. Tt is furthermore understood and
agreed that no alterations or changes from the plans and specifica-
tions are to be made except by the consent or direction, in writing,
of the party of the second part through the architect or clerk of
the works. The party of the first part further covenants and
agrees to and with the party of the second part, that in the execu-
tion of the several works to be performed no improper materials
shall be used, but that all of the materials of every kind shall fully
answer the requirements of the specifications, or if not particularly
specified, shall be suitable to the place where used, and shall be
subject to the approbation of the architect or his clerk of the works,
before being put into the building, and furthermore, it shall be the
architect’s right and duty to reject any of the said materials which
he shall think untit for the work, and he may if he thinks proper
order the same to be removed from the premises, and if said order
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is not immediately complied with he may remove the same at the
contractor’s expense. The whole of the work shall be carried on
regularly, so as to give the necessary time for cach part to harden.
In case the architect shall think that this is not sufficiently attend-
ed to he may order more men to be employed on the works, and if
he shall think the work proceeding unnccessarily too fast he may
direct a less number of men to be employed. Should the weather
be unusually wet or so cold and frosty that the work cannot be
done in a proper manner or with a due regard to durability and
strength then the architect may order the work to be suspended
altogether, until a more suitable season,* in which case the contractor
is to protect the several parts of the works so that they shall not
be injured by the weather. No part of the works shall be sub-con-
tracted without the written consent of the party of the second part
or his architect, and it is hereby furthermore provided and agreed
that should any circumstances arise to prevent the contractor from
proceeding with the work agreeably to the terms and conditions of
this contract, that the party of the second part may then in such
case with the approbation and consent of the architect have power
to take the work out of the contractor’s hands and employ other
workmen to complete the several unfinished works, and deduct the
expense from any money that may be due and owing the said
contractor on account of the works.

In consideration of the faithtul performance by the party of the
first part of the agreement hereinbefore stated and according to the
several conditions thereto annexed, the party of the second part
agrees to pay the party of the first part on the certificates of the ar-
chitect, as follows, to-wit:

For the plastering including the black-boards the sum of twen-
ty-eight and six-tenths cents per yard, to be measured by the archi-
tect, and paid for on the first day of March, 1861. The certificates
to be given from time to time as the work progresses and all of
them to bear interest at ten per cent. per annum until paid, and to
mature on the first day of March, 1861. For the plumber’s work
the party of the second part agrees to pay the party of the first part
on the certificates of the architect the sum of twenty-eight hundred
dollars, to be paid on the 1st day of March, 1861, the certificates
to be given from time to time as the work progresses and all to bear
interest at ten per cent. per annum until paid.

GREENEBAUM & SONS.

C. B. DENIO, ]
J. 8 POST,
C. E. HOVEY, [ of Raaention™

S. W. MOULTON, |



Page 26.

Page 27.

Page 28.
Page 29.

Page 29.

Page 29
and 30.

6

Contract objected to by Defendants and reasons gfiven.

G. P. RanparLw recalled. Am architect mentioned in the con-
tract. The work was done in a satisfactory manner and approved
by me. The accounts were audited by building committee. I is-
sued certificates to Greenebaum & Sons. Do not know whether
the work was done in contract time, it was done in about that time.
Had a conversation with Moulton and others of the building com-
mittee. Have a general impression the work was done satisfacto-
rily. Cant say how I got the impression. I issued the certificates.

Certificates offered in evidence and objected to.

The Certificates were signed by G. P. Randall and in favor of
Greenebaum & Sons, for the aggregate amount of $7,188/%, all ob-
jected to by Plaintifts in error.

O. T. Reevss testified, That he knows the ground on which
the Normal University is built. It is part of the same mentioned
in the Bond. The building is located on land mentioned in the
bill. :

Jouxy E. McCrun testified, That he had some conversation
with Hovey and other members of the Board about the contract
with Greenebaum & Sons. It seemed to be satisfactory. Never
heard anything said of the contract at any session of the Board.

This is the substance of the whole testimony.

PERKINS BASS,
Attorney for Plaintiffs in Error.

The following Errors are assigned by the Plaintifts in Eixor :

1st. The decree should have been rendered against the De-
fendants in Error, and the bill dismissed.

2d. The demurrer to the petition should have been sustained
by the Court, for the reasons therein specitied.

3d. The evidence was insufficient to sustain the decrce or the
allegations in the petition. ;

4th. The contract was not properly made and executed.

5th. No sufficient proot of the execution of the contract.

6th. The decree does not show what the proof was.

Tth. Proceedings for Mechanic’s lien will not lie in this case
against the corporation.
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Jameson & Morse, Printers, Chicngo.

SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION.

—_— - -

APRIT, TEHRM, A. ID. 1864.
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»
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The Board of Education of the State of Illinois,
vs. Error to McLean.
Isaac Greenebaum, et al.

POINTS AND ARGUMENT FOR THE DEFENDANTS IN ERROR.
BY W. C. GOUDY.

I.

The demurrer to the Petition was properly overrnled.
The only reasons urged by the Plaintiffs in Error in support of
the demurrer are as follows, to wit:

1. It does not appear by the Petition that the persons who
signed the contract were authorized to sign the same.

I answer that the objection is not founded in fact, becanse the
petition (bottom 1st p. Record) says: ¢ Petitioners further show

that the said contract was executed on the part of said Board of

Education by C. B. Denio, J. S. Post, C. E. Iovey and S. W.
Moulton, the Building Committee of said Board, who had full
power to make said contract.”

2. It does not appear by the Petition that the persons who
signed the contract were the agents, and anthorized under the seal
of the corporation to act for it.

3. That the Board of Education cannot appoint or act by an
agent. S ASFEIAN CAVIE Ty Tl s e T

I understand these two objections to be in substance the sawe.
and the position is taken that the corporation cannot appoint or act
by an agent, or, if it can, the authority can only be conferred by
the use of the seal.

//



Justice Skinner says: “The old doctrine that corporations can
only be bound by acts under their corporate seal, has long been ex-
ploded;” and the business of corporations is carried on through
their officers, agents and servants, through whom they speak and
act. ‘

C.B. & Q. R. R. vs Coleman, 18 IIL., 299.

II.

The evidence sustains the petition.
The allegations of the petition are clear and distinct, and the
recitals in the decree are equally certain as to the facts proved.

If any doubt exists as to whether the statements of the petition
are proved, it is to be found in the evidence preserved by the cer-
tificate of the Judge. This certificate seems to contain the brief
minutes taken at the trial, without filling up the skeleton sentences,
which are doubtless those taken by the Court and delivered to some
clerk to copy, who has done so werbatim et literatim. Yet enough
appears to sustain every conclusion of the decree.

Owen T. Reeves testified (sce pp. 18, 19, 29 and 30) that the
plaintiffs in Error held a bond for a deed from Meshack Pike, for
the land described in the petition, which was lost, and that the
Normal University building, on which the work Ly defendants in
Error was done, was built on that tract of land.

The contract was introduced, and proved the allegations as set
forth in the petition. (Record, p. 23.)

The proceedings of the corporation were introduced, and such
parts as were relevant, read, which proved that the persons who ex-
ceuted the contract were appointed a building committee (Record,
page 21 and 22), and authorized to contract for the erection of the
building (Record pp. 19, 20, 21 and 22), and an admission that the
work had been performed and was in possession of the corporation.
(Record, p. 29.)

G. P. Randall, the architect, testified to the performance and
acceptance ot' the work, and the sum due, as shown by his certifi-
cates. (Record, pp. 26, 27, and 28.)

J. E. McClure proved the admissions of the building commit-
tee, that the work was well done, &e.

This fully makes out the material averments of the bill.



I1I.

The point of plaintiffs in Error that the contract is invalid be-
cause entered into by them in a name different from the true one,
is not tenable.

The true name is “The Board of Education of the State of Il
linois,” and the contract was cntered into in the name of * the
State Board of Education of Illinois; ” the words are simply trans-
posed, but the same in substance.

Where a corporate name consists of several descriptive words,
the transposition of them, or the omission of some of them, if it be
in substance the same, does not vitiate the contract.

Ang. & Ames on Corp., Sec. 99.
Newport Mech. Man. Co. vs. Starbird, 10 NV. H., 123.
> B 3 A N e

J G aer
¢ J L

Where a deed or contract is made by a corporation in a name
other than the true one, the party may sue the corporation by the
true name, averring that the deed or contract was made by the name
used.

Ang. && Ames on Corp., Sec. 647, n. T.
African Soc. vs. Varick, 13 J. L., 39.
Mayor, dec., vs. Miller, 1 B. & 4., 699.

IV.

The plaintiffs in Error complain that error was committed in
admitting evidence.

It is sufficient to say as to these that no exception was taken to
the decision of the Court on any one of these questions, and there-
fore such decisions cannot now be assigned for error.

Gibbons vs. Johnson, 3 Scam., 63.
Pattee vs. Mc Worter, 18 1ils., 455.

Besides, the objections are all of the character that must be
specifically made, so that the, party may obviate them, and if not
made, are waived.

Sergeant vs. Kellogg, et al., 5 Gilm., 281.
Stokes, et al. vs. Kane, £ Scam., 161.



V.

The lien will be enforced against the plaintiffs in Error, and
the Norinal University is not a State Institution nor its property
vested in the State.

This depends on the construction of the several acts of the
Legislature creating and aiding this Tnstitution.

The corporation was created by act passed IFeb., 1857.
Laws 1857, p. 298.

It is an eleemosynary corporation for instructing in the art of
teaching. Certain persons are created a corporate body. The State
applied the interest on the University and Seminary fund, which
the State held as a trustee, to be applied to some institution of
learning, to the University, to aid in its maintenance. Sec.8. It
was provided that no part ot the interest should be used for sites or
buildings. Sec. 8. The institution was to be located where the
best inducements were held out for the establishment and maznte-
nance of the University. Sec. 5.

As a matter of State history, as shown by the Legislative re-
ports, pledges were made by the citizens of McLean County of
property and funds to the amount of §160,000, for the purposes of
site and building.

The corporation possessed all the powers of any corporation
for an institution of learning, and diftered from ordinary colleges
only in the fact that the State applied the trnst fund in its control
for part maintenance ; and for the purpose of seeing to its faithful
application, required a report to be made to the Legislature, and
provided for the appointment of the Trustees by the Governor, to
be confirmed by the Senate ; and to ensure the faithful use of the
fund for the object indicated, provided for the free tuition of a cer-
tain number of pupils.

As a matter of public history, the pupils pay for everything
else than tuition, and those not entitled by the act to gratuitous in-
struction, pay the whole expense. The income derived from the
students is greater than the interest rcceived from the State.

It is not recognized as a State Institntion, such as the hospital
for the Insane. The Legislature has never made an appropriation
from the Treasury, but has always refused to do so.



The property is vested in the corporation, who have power to
take and hold it. The State has no title or interest.

The Act of 1861 (Laws of 1861, p. 147), does not appropriate
money trom the treasury. It simply takes the remainder of Uni-
vorsity fund not before applied to this University, and appropriates
it in discharge of the trust, to the Normal University, and to pro-
tect from loss, restrained, by way of condition, the sale of the prop-
erty from creating any liability thereafter against the State.

The lien of defendants in error was created before the passage
of this act, and therefore it could not affect their rights.

The corporation had the power to contract indebtedness, and it
would be monstrous to hold that there is no means of subjecting its
property to sale for its payment. It is not like the case of a muni-
cipal corporation, where there is a taxing power, and its exercise
can be compelled by mandamus. There the creditor has a distinct
remedy. In this case, unless the creditor can sue, obtain judgment

and sell the property, he is without remedy.
W. C. GOUDY,
Jor Defts. in Error.






SUPREME COURT OF ILLINOLS.

THIRD GRAND DIVISION.

AYRIRENLE T HRHRM, A.D. 1863.

THE BOARD OF EDUCATION OF THE STATE OF ILLINOIS,
AND OTHERS, PLAINTIFFS IN IIRROR,
—VS8.—

GREENEBAUM & SONS, DEFENDANTS IN ERROR.

POINTS AND AUTHORITIES OF PLAINTIFES
IN ERROR.

This was a proceeding for Mechanic’s lien in McLean Circuit
Court, and a decree against Plaintiffs in Error for $8,292/y.

Plaintiffs in Error pray for a supersedeas, and assign the tol-
lowing Errors :

1st. The decree should have been rendered against the De-
fendant in Error and the bill dismissed.

2d. The demurrer to the petition should have been sustained
by the Court, for the reasons specified in same (see Record, pages
9, 10), namely :—1st, Because it does not appear by said petition
that the persons who signed the contract were authorized to sign
the same. 2d, That it don’t appear by the petition that the per-
sons who signed the contract were the agents of the said Board of
Education, and authorized, under the seal of the said Board of
Education, to act for it. 8d, That the said Board of Education
cannot appoint or act by an agent.
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3d. The answer denies all the allegations in the peti-
tion.

All the evidence in the case was preserved in the certifi-
cate of the Court, properly certified, and made a part of the

record.
White vs. Morrison, et al., 11 111, p. 365.

The evidence and proofs preserved in the record are
totally insuflicient to sustain the decree or allegations in the
petition.

4th. The decree (see pages 14 and 15) recites—* And the
petitioner having introduced their oral, documentary and re-
cord evidence, and the Court being fully advised in the
premises finds,” &e., reciting certain things. Now, it nowhere
appears that the matters and things recited in the decree, as
found by the Conrt, were proved as facts on the trial of the
cause. The most that can be said of it is, that the matters
found by the Court were the deductions of the Court. It is
clear that the evidence or facts proved in the case are not pre-
served in the decree at all.

The decree must show what the proof was.

McClay, Admir., et al., vs. Norris, 4 Gil., 370.
White vs. Morrison, et al., 11 111, 361.
Ward vs. Owen, cf. al., 12 111, 283.

5th. The Defendants in Error allege, in their petition,
that the contract between the parties, and on which suit is
brought, was entered into by Plaintiffs in Error by the name
and style of “ The State Board of Education of Illinois.”

The act incorporating the Board of Education of the State
of Illinois, was passed February, 1857.

Cook Statutes, 425.
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The name given to the corporation is ¢ The Board of
Education of the State of Illinois,” and provides that, ¢ by that
name and style shall have power to contract and be contracted

with.”

A corporation can have only such name as the legislature
gives it, and cannot contract in any other name. A contract
in any other name is void.

The petition alleges that the contract was made by four
persons, agents of the corporation.

The authority of the agents is not proved, and if it was,
they could only contract by the corporate name.

No sufficient proof of the execution of the contract. Mr.
Randall, a witness, says (page 22) : “This signature is Greene-
baum’s. I recognize Moulton’s signature. Ishould think it
was Denio’s. I should have no doubt it was Hovey’s.”
And this is all the proof as to these names. No evidence that
he ever saw one of the parties write, or that he was acquainted

in any way with their hand writing.

He was incompetent to give an opinion. (See p. 22.)
6th. No proof that the work was done by the time speci-

fied in the contract.

7th. No sufficient foundation for the introduction of sec-
ondary evidence of the bond, from Pike to the said Board of

Education.

The evidence relative to the bond is uncertain and en-

tirely insufficient.

A certain deed was introduced, but it don’t appear what
the deed was, or for what purpose introduced. .

RESD——
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8th. Much of the testimony of Reeves and Randall is
hearsay.

Randall testifies to having heard individual members of
the Board make certain statments. This was incompetent
testimony.

The action of the Board when convened, can alone bind it.

Extracts of what purported to be proceedings ot the
Board, were introduced. There is no proof in the record,
any where, to show that the extracts were the proceedings of
the Board, or that they were from its records. Therefore,
these extracts were incompetent.

9th. Mechanics’ lien will not lie in this case, for the fol-
lowing reasons:

The Board is a public eleemosynary corporation, tounded
by the State, and supported by the funds of the State.

The property of the corporation is the property of the
State.
Cook Statutes, 425.
Session Laws of 1861, pages 147-8.

The Trustees have no interest whatever in the property
of the corporation. The Trustees are prohibited from receiv-
ing anything for their services, except their traveling ex-
penses in attending the meetings of the Board. It is pro-
vided by law that such expenses shall be paid out of the
funds furnished by the State.

Cook Statutes, 425, Sec. 8rd.

The Act creating the corporotion was passed February,
1857.
Cook Statutes, page 425. .
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It was created for certain public purposes, in which the
whole State has an interest; and certain rights are secured to
each County in the State.

The Governor, by the advice and consent of the Senate,
appoints the Trustees, whose term of office is six years,—and
they compose the corporation.

The Superintendent of Public Instruction is ex-officio
member of the Board, and Secretary.

By the organic act, it is made the duty ot the Board to
report to the Legislature the financial condition of the corpo-
ration.

Cook’s Statutes, p. 423, Sec. 2nd.

The Legislature have the absolute right tv repeal or
modify the charter.

At the session of the Legislature in 1861 (Session Laws
of 1861, p. 148), a large sum of money was appropriated for
the use of the Normal University, and entrusted to the Board of
" Education, to be held or disbursed by it, as trustee or agent
for the State. It was at the same time provided in Sze. 3d
of the Act (page 148, Session Laws of 1861), that the Trus-
tees should not sell, dispose of, or in any way encumber any
of the property of the corporation.

Thus the Legislature have established the fact that the
property of the corporation actually belongs to the State.

It manifestly was not the intention of the Legislature
that the property held in the name of the Board should be
sequestered and sold by creditors or others.

Cook Statutes, p. 425.
Session Laws of 1861, p. 147,
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The Legislature strictly prohibits such a disposition of the
property acquired by the Board.

Session Laws, 1861, page 148, scc, 8.

“The corporation created by an act entitled an act for the
“ establishment and maintenance of a Normal University,
“snall have no power to sell or convey any of the propert
y 1 i
*“ acquired since the passage of said act, nor to encumber said
q ! ) )
“ property in any manner whatever.”

This prohibition applies to all the property held by the
Board since it could have acquired no property prior to the
passage of its organic act. Besides, the very nature of the
object to be accomplished as set forth in the act creating the
Board and the subsequent amendment thereof, before referred
to, renders it absolutely certain that whatever property the
Board might acquire, vests in the Board ne interest in the
property. Therctore, a sale of the property in this proceed-
ing against the Board will convey no title whatever.

The Board is not the owner in the sense contemplated by

Statute.
Purple’s Stututes, page 720, sec. 1.

The Corporation is a mere Trustee or Agent of the State,
to carry out the wishes and intentions ot the Legislature. The
property ot the Corporation can only be nsed for corporate
purposes. None but the legislative power can divert it to any
other channel.

City of Chicago vs. Halsey, 25 11I. Rep., p. 496.

It does not follow that because the Corporation can sue
and be sued, that, therefore, a mechanic¢’s lien will lie against
the Board, or that the property can be sold on execution.
Counties, Municipal Corporations, School Directors may all
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sue and be sued, yet their property cannot be sold on exe- |
cution.
City of Chicago vs. Halsey, 25 Ill. Rep., p. 595.

The ground we tale is, that the property of the Corpora-
tion is the property of the State, devoted to public purposes.
That a creditor of the Corporation is a creditor of the State,
and only has the same rights as other State creditors.

S. W. MOULTON and

PERKINS BASS,
Attorneys for Plaintiffsin Error.
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Jameson & Morse, Printers, Chicago.

SUPREME COURT OF ILLINOIS

THIRD GRAND DIVISION.

e e,

APRIT, TERM, A. D. . .1864.
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The Board of Education of the State of Illinois, )
Vs, % Error. to McLean.
Isaac Greenebaum, et al. ;

POINTS AND ARGUMENT FOR THE DEFENDANTS IN ERROR.
BY W. C. GOUDY.

I.

The demurrer to the Petition was properly overrnled.
The only reasons urged by the Plaintiffs in Duox in support of
the demurrer are as follows, to wit:

1. It does not appear by the Petition that the persons who
signed the contract were authorized to sign the same.

I answer that the objection is not founded in fact, because the
petition (bottom 1st p. Record) says:  Petitioners further show
that the said contract was executed on the part of said Board of
Education by C. B. Denio, J. S. Post, C.E. Hovey and S. W.
Moulton, the Building Committee of said Board, who had full
power to make said contract.”

2. It does not appear by the Petition that the persons who
signed the contract were the agents, and authorized under the seal
of the corporation to act for it.

3. That the Board of Education cannot appoint or act by an
agent. 4 yifadis P H A0 Vi Eimii s

I understand these two objections to be in substance the same,
and the position is taken that the corporation cannot appoint or act
by an agent, or, if it can, the authority can only be conferred by
the use of the seal.



Justice Skinner says: © The old doctrine that corporations can
only be bound by acts under their corporate seal, has long been ex-
ploded;” and the business of corporations is carried on through
their officers, agents and servants, through whom they speak and
act.

OB & Q. R. . vs Coleman, 18 11l., 299.

IIL.

The evidence sustains the petition.
The allegations of the petition are clear and distinet, and the
recitals in the decree are equally certain as to the facts proved.

Tt any doubt exists as to whether the statements of the petition
are proved, it is to be found in the evidence preserved by the cer-
tificate of the Judge. This certificate seems to contain the brief
minutes taken at the trial, without filling up the skeleton sentences,
which are doubtless those taken by the Court and delivered to some
clerk to copy, who has done so verbatim et literatim. Yet enough
appears to sustain every conclusion of the decree.

Owen T. Reeves testified (see pp- 18, 19, 29 and 30) that the
plaintiffs in Krror held a bond for a deed from Meshack Pike, for
the land described in the petition, which was lost, and that the
Normal University building, on which the work Ly defendants in
Error was done, was built on that tract of land.

The contract was introduced, and proved the allegations as set
forth in the petition. (Record, p- 23.)

The proceedings of the corporation were introduced, and such
parts as were relevant, read, which proved that the persons who ex-
ccuted the contract were appointed a building committee (Record,
page 21 and 22), and authorized to contract for the erection of the
building (Record pp- 19, 20, 21 and 22), and an admission that the
work had been performed and was in possession of the corporation.
(Record, p. 29.)

G. P. Randall, the avchitect, testified to the performance and
acceptance of the work, and the sum due, as shown by his certifi-
cates. (Record, pp- 26, 27, and 28.)

J. . McClure proved the admissions of the building commit-
tee, that the work was well done, &e.

This fully makes out the material averments of the bill.



1I1.

The point of plaintiffs in Error that the contract is invalid be-
cause entered into by them in a name different from the trne one,
is not tenable.

The true name is “The Board of Education of' the State of Ii
linois,” and the contract was cntered into in the name of *the
State Board of Education of Illinois; ” the words are simply trans-
posed, but the same in substance.

Where a corporate name consists of several descriptive words,
the transposition of them, or the omission of some of them, if it be
in substance the same, does not vitiate the contract.

Ang. & Ames on Corp., Sec. 99.
Newport Mech. Man. Co. vs. Starbird, 10 N. H., 123.

‘Where a deed or contract is made by a corporation in a name
other than the true one, the party may sue the corporation by the
true name, averring that the deed or contract was made by the name
used.

Ang. & Ames on Corp., Sec. 647, n. 7.
African Soc. vs. Varick, 13 J. L., 39.
Mayor, dec., vs. Miller, 1 B. & 4., 699.

Vi

The plaintiffs in Error complain that error was committed in
admitting evidence. 7

It is sufficient to say as to these that no exception was taken to
the decision of the Court on any one of these questions, and there-
fore such decisions cannot now be assigned for error.

Gibbons vs. Johnson, 3 Scam., 63.
Pattee vs. dMe Worter, 13 1lls., 455.

Besides, the objections are all of the character that must be
specifically made, so that the, party may. obviate them, and if not
made, are waived.

Sergeant vs. Kellogg, et al., 5 Gilm., 281.
Stokes, et al. vs. Kane, & Scam., 167.



W

The lien will be enforced against the plaintiffs in Error, and
the Normal University is not a State Institntion nor its property
vested in the State.

This depends on the construction of the several acts of the
Legislature creating and aiding this Institution.

The corporation was created by act passed Feb., 1857.
Laws 1857, p. 298.

It is an eleemosynary corporation for instructing in the art of
teaching. Certain persons are created a corporate body. The State
applied the interest on the University and Seminary fund, which
the State held as a trustee, to be applied to some institution of
learning, to the University, to aid in its maintenance. Seec. 8. It
was provided that no part of the interest should be used for sites or
buildings. Sec. 8. The institution was to be located where the
best inducements were held out for the establishment and mainte-
nance of the University. Sec. 5.

' As a matter of State history, as shown by the Legislative re-
ports, pledges were made by the citizens of McLean County of
property and funds to the amount of §160,000, for the purposes of
site and building.

The corporation possessed all the powers of any corporation
for an institution of learning, and differed from ordinary colleges
only in the fact that the State applied the trust fund in its control
for part maintenance ; and for the purpose of seeing to its faithful
application, required a report to be made to the Legislature, and
provided for the appointment of the Trustees by the Governor, to
be confirmed by the Senate ; and to ensure the faithful use of the
fund for the object indicated, provided for the tree tuition of a cer-
tain number of pupils.

As a matter of public history, the pupils pay for everything
else than tunition, and those not entitled by the act to gratuitous in-
struction, pay the whole expense. The income derived from the
students is greater than the interest received from the State.

It is not recognized as a State Institution, such as the hospital
for the Insane. The Legislature has never made an appropriation
from the Treasury, but has always refused to do so.



The property is vested in the corporation, who have power to
take and hold it. The State has no title or interest.

The Act of 1861 (Laws of 1861, p. 147), does not appropriate
money from the treasury. It simply takes the remainder of Uni-
versity fund not before applied to this University, and appropriates
it in discharge of the trust, to the Normal University, and to pro-
tect from loss, restrained, by way of condition, the sale of the prop-
erty from creating any liability thereatter against the State.

The lien of defendants in error was created before the passage
of this act, and therefore it could not affect their rights.

The corporation had the power to contract indebtedness, and it
would be monstrous to hold that there is no means of subjecting its
property to sale for its payment. It is not like the case of a muni-
cipal corporation, where there is a taxing power, and its exercise
can be compelled by mandamus. There the creditor has a distinct
remedy. In this case, unless the creditor can sue, obtain judgment
and sell the property, he is without remedy.

W. C. GOUDY,
Jor Defts. in Error.
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STATE OF ILLINOIS, L . =95 ~Tiagly)
SUPREME COURT } ss. @he Leople of the State of INinvis,

To the Sheriff of AP0 /€7 County, GREETING:

iﬁlﬁﬂl‘ﬂﬁl“,\ Chy the record and //maem/hy% and a;/m 072/ //V, renditicn/ r/é)

the /25(?7;2973/\) @ﬁ @ /&[éa M s Bl i
GowstH 0/”4/// e Qfg,a/n, ....... %’mm‘y, é/éaw the /’z’;[/ o lheicof, botween

WAL T XD, (z%%f//fa/%/z/ﬁmu, ,/(//{/(:’,///a Al g eretpitirre

Jilainlilfs.., and 73.0.cet. /Zf/i//uaw//fﬁ;?//% Sl
a2 wen mpf%m/cﬁf//w/zw//%i ________

LR

Yz L/%Vfdffﬁ/u//’(/r/%ﬂ(/fW///ff// f’*“%//{ ___________
%f/f%’/V) e = ad we are 4'7%ch:/f/ym %—//Ib
mﬁyaém%w— o the record am//zzocacf/mr.d (/'/’
which 4,%&// /Zaér/mmz/o we' have cawsed to do /zozf//f/o into ourd Fpocme
Gowils a/ ther Sate o/ Clinoes, at Oltawa, -,/c%zy e /}Z,//hw //{wa/(,
lo covvect e crions in the same, o/ due Joem aud manncr, zzcz.'ozré}y lo Lo -
Sherefore, We Fammand [lfou, 4 // /ﬂm/ and //2////1/ w2’ r//
wowr %mm//, you /a}m L IR A AT R ik NIE. e W ,
JJ (e £ C (%JA.{ZMZ(/&AQ///{/};-Q o (//[/{’(’//ﬁfl/_, ﬂ/}(yx;/(_/,g,/.;%
Ve /(//C//(f‘//ﬁ‘//‘%élé/dze/#//fWL ____________

Lhidh......... //j T2y be and (y/wa% /'Z%m the g /3;44};/» // cwr sard
Q(zz 07C1LC %ﬂlﬁ/; ) //& nerl lecny of Jard %&/zz/, lo /(: /&70//// (/'/ (Q)l/mzw,

. o saed Q%a/z;, o/ the /&ZJ/ ?7“%‘/%/” a///m( the thid Q/[y}z(/(k/, w = //‘/2//"
Mu::ﬁ, lo Hoard the record and /&vzaccaé}/ 4 (2/02&1{26.(/, aud the ctroes (yjymz/ /}
A2y shall see %Z,- and /zzc//w‘ lo db and receive what said Couil
shall seder in thes /al?z%/, and have you //c/z/’ Meie e names f%.) Hoae 1y
whomy you 4&///5'1/5 Hhe dazf/i/sﬂﬂfr)cé/ﬂff//w’%///ﬂ@? L TIERILY

r / /
A % el t’ﬁl ,{f-z,/z:zx‘.-_é; Clcez2zc,. r’)"/%ﬂ/ %/ﬁ/ __________

4%?‘:6¢7(4 4 LAt ? 2. . ... . nolice, %}/c/fw@ ittt Lhey it

Witwess, The Hon. fohn 9. QLalon, Ghicf fuslice of o
said Fouel, and the Feal thereof, at Ollaua, Lhis . LT
day of Jf/cz 22l in the year of our Jocd e
Fhousand §ight Hundeed and Jicly- m A

%

Llecl of the Jupieme Gouil.
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STATE OF ILLINOIS, B e T
o el fss. @he Loople of the State of Yhinois,

\
To the Clerk of the @ M Court for the County.%.ézc.%id_/.&e-/_----(}reeting:

?‘éﬁl‘f S, S the record and /d?l’ﬂeﬂ(é.%/é, as alyo o f%\y rendition/ o///,
the /}[(&ﬁzcﬁ,/:) 0/ @ filow which was o e (U i@l
Gowsr/ r/% ......%011727, lofores the //r;ayy //cwo/ letween
&W ________ £ W/%M ,,,,, P AA AN

Gz%w'?z/%%; mm/%/ﬂ ___________ %& ................................. A Mo

(L/al’ﬁﬁ(éwz/.é).., i 1y dard f//m?z/é’d/o 2207 Halh intlesvencd, lo the ﬂ%yzﬂy, 7/ the
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. 8 08 @28 tRifOtmEd {%
coﬁyz%zmb ................... 3o O O ST X0 S e and we’ //JM/ tm//ﬁy
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and thal> /ézd/z'cy bo dones lo the /z(zz/céd [z//m/;daz'(/, command ot thal %

’ //2(%772072/3 //Mc?é) le /f&?c?a, o z-)//ﬁc‘/{//;, and ¢ /cw/{é, wilhoat tz/e/(// gend
lo ou  Justices of the Sprseme Cowsls the record and /zzwce(é'ﬁ l a//' the
//."/(ll"?l/ %ch(zt'f/, wih all 11277:/ «lazzc%z'ﬂ/n the Jane, wundei® yomo ac(z[f 40.///(1&)
we may fawe the same /0/&% ouro /}}dﬂérc.«t aforesaid at Ollawa, in the (é/mﬂ/y

y > 7 . Y
o// S Sty on the /—Z'zdl‘ @;&m{/@/ cz//{mO the thed Q//om/@/ o @‘Z/zez/ M
that the record and /zzoceeaé%gyd, /w¢7 a%zd/zcctea{ we may cawse’ to 4o done
{/cza%z, lo cosiect the eitor, what % repht wyﬂ/? to te done czccoea/y}z/ lo Lo,
Witness, Fhe Hon. JOHN D. CATON, ,@hicf fustice of:
alu-’/.yL[(l Foued, and the Seal theceof, gt ﬁlla‘uza, this

% the Mear of Cur Loed One Thaband §ight Hiun-

deed and Fixty.. L4

e

Llerle of the Sujireme Fouel.
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