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STATE OF ILLINOIS, SUPREME COURT,
APRIL TERM, A. D. 1858.

ELBURT MARCY, Appellant, vs, WILLIAM TAYLOR.

I~ —

Avppellant’s Brief.

First Point. The second, fourth, fifth, and sixth in-
structions on the part of Plaintiff, given, are obnoxious
to the following objections. They say notice must be
given. No notice required by law; see Session Laws of
1851, Zownship Organization Act, Article 24, Sec. 6th.
The party claiming damages must make the claim in
proper time or will be precluded; 1 Gilman 10, on
question of damages, also Ferris vs. Ward, 4 Gil. 499,
Sanguman vs. Brown 13th, Il 207.

Second Point. The second instructions and also the
fourth instructions for defendant contain correct proposi-
tions of law applicable to the evidence and the case;
Nealy ve. Brown, 1 Gilman 10, 4 Gilman 499.

Third Point. The public had at least, in the premises
upon which said trespass was committed, the interest of
Celestia Jenkins, Henry Jenkins and William Scott, and
Taylor had the interest, if any therein, of Thomas Jen-
kins and John Jenkins. He took the possession away



from the public; the public were using for a road, Tay-
lor took it away. He sues in trespass for pulling obstruc-
tions out of said road, owned and possessed in common
by Taylor and public. Could he maintain trespass
against a citizen passing thereon. The citizen for
the purpose of using the road, had all the rights of the
public, could he be sued in trespass. Could one tenant
in common sue alone any person in trespass. Sce the
following authorities: 1 Chitly's Pleading 75, 3 Sanders
Pleading and Evidence, marginal page 1133, and authori-
ties there cited. If they could be sued seperately it is
under Statute, and they must declare and alledge so as
to bring themselves within the provisions of the Statute.
That is not done.

The right to a part of the land in controversy was
absolutely vested in the public, upon which the trespass
was commited  The public had an older and better title
to part of said land than Taylor. They held it for the
purposes of a highway and they had the right to use it
for that purpose. Marey was using it for that purpose,
and he might use it. His title in any contingency to
the large part was better than that of Taylor. The land
was not divided. Under the law could Marey be sued
by Taylor.

Fourth Point. Taylor succeeds only to the interest of
Henry Jenkins and William Scott. They are his grantors.
But before they sold to Taylor they had released to pub-
licfor a road. That road was made a public record in



the town. It was filed in town clerk's office.  The road
was all opened by Henry Jenkins before Taylor purchased.
Now I ask how can Taylor, under these circumstances
claim the right to sue the defendant, Marcy.

If Taylor relies on possession the public had possession,
Taylor wrongfully took it from them, and then upon that
possession sues those whom he had deprived of that pos-
session wrongfully and recovers against them. The publie
had possession for a road. He deprived them of that,
fenced it up, Marcy pulled it down to travel in road.

Lifth Point. In the Court below the only point made
was, that Taylor succeeded to the interest of John and
Thomas Jenkins. That they had not released under the
decision of this court referred to in the first point made.
Could John and Thomas Jenkins make any objection to
the road, had they sued. The petition was duly pub-
lished, they had at least constructive notice. Their
agents had full knowledge of it. They signed the release.
No objections were made at the proper time, and are
they not under the law as laid down by this Court, con-
cluded from claiming damages.

The Plaintiff did not prove thas he was the owner of
the interest of John and Thomas Jenkins. There is no
evidence of a conveyance by them at all. If there is
any evidence tending to prove this fact, there is certainly
none to show that they conveyved to Scott and Henry

Jenkins, after the latter two signed the release of dama-



ges. If it was before, then the Plaintiff was not in a
position to object to the road, because the damages had
not been assessed ; again, the claim for damages would
not pass by a deed.

Sizth Point. The verdict was against both law and
evidence. The verdict was clearly wrong. Taylor with-
out any right whatever, shuts up a public road. It is
taken away and he sues and recovers in trespass. If any
thing could be grossly and at the first blush wrong, it
seems to me the verdict in this case is.

B. F. PARKS,

Attorney’s Brief.

Beacox Printing and Bookbinding House, Aurora, Ills.
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STATE OF ILLINOIS, SUPREME COURT,
APRIL TERM, A.D. 1858,

ELBURT MARCY, Appellant, vs. WILLIAM TAYLOR.

Appellant™s Brief.
First Point. The second, fourth, fifth, and sixth in-

structions on the part of Plaintiff, given, are obnoxious
to the following objections. They say notice must be

given.  No notice required by law ; see Session Laws of

1851, Township Organization Act, Article 24, Sec. 6th.
The party claiming damages must make the claim in
proper time or will be precluded; 1 Gilman 10, on
question of damages, also Ferris vs. Ward, 4 G4/ 499,
Sanguman v=. Brown 13th, I1l. 207.

Second Point. The second instructions and also the
fourth instructions for defendant contain correct proposi-
tions of law applicable to the evidence and the case;
Nealy vs. Brown, 1 Gilman 10, 4 Gilman 499.

Third Point. The public had at least, in the premises
upon which said trespass was committed, the interest of
Celestia Jenkins, Henry Jenkins and William Scott, and
Taylor had the interest, if any therein, of Thomas Jen-
kins and John Jenkins. He took the possession away

& LT



from the public; the public were using for a road, Tay-
lor took it away. He sues in trespass for pulling obstruc-
tions out of said road, owned and possessed in common
by Taylor and public. Could he maintain trespass
against a citizen passing thereon. The citizen for
the purpose of using the road, had all the rights of the
public, could hLe be sued in trespass. Could one tenant
in common sue alone any person in trespass. See the
following authorities: 1 Chitly’s Pleading 75, 3 Sanders
Pleading and Evidence, marginal page 1133, and authori-
ties there cited. If they could be sued seperately it is
under Statute, and they must declare and alledge so as
to bring themselves within the provisions of the Statute.
That is not done.

The right to a part of the land in controversy was
absolutely vested in the public, upon which the trespass
was commited The public had an older and better title
to part of said land than Taylor. They held it for the
purposes of a highway and they had the right to use it
for that purpose. Marey was using it for that purpose,
and he might use it. His title in any contingency to
the large part was better than that of Taylor. The land
was not divided. Under the law could Marcy be sued
by Taylor.

Fourth Point. Taylor succeeds only to thé interest of
Henry Jenkins and William Scott. They are his grantors.
But before they sold to Taylor they had released to pub-
lic for a road. That road was made a public record in



the town. It was filed in town clerk’s office. The road
was all opened by Henry Jenkins before Taylor purchased.
Now I'ask how can Taylor, under these circumstances
claim the right to sue the defendant, Marcy.

If Taylor relies on possession the public had possession,
Taylor wrongfully took it from them, and then upon that
possession sues those whom he had deprived of that pos-
session wrongfully and recovers against them. The public
had possession for a road. He deprived them of that,
fenced it up, Marcy pulled it down to travel in road.

Fifth Point. In the Court below the only point made
was, that Taylor succeeded to thie interest of John and
Thomas Jenkins. That they had not released under the
decision of this court referred to in the first point made.
Could John and Thomas Jenkins make any objection to
the road, had they sued. The petition was duly pub-
lished, they had at least constructive notice. Their
agents had full knowledge of it. They signed the release.
No objections were made at the proper time, and are
they not under the law as laid down by this Court, con-

cluded from claiming damages.

The Plaintiff did not prove thas he was the owner of
the interest of John and Thomas Jenkins, There is no
evidence of a conveyaunce by them at all. If there is
any evidence tending to prove this fact, there is certainly
none to show that they conveyed to Scott and Henry
Jenkins, after the latter two signed the release of dama-



ges. If it was before, then the Plaintiff was not in a
position to object to the road, because the damages had
not been assessed ; again, the claim for da,mages would
not pass by a deed.

Sizth Point. The verdict was against both law and
evidence. The verdict was clearly wrong. Taylor with-
out any right whatever, shuts up a public road. It is
taken away and he sues and recovers in trespass. If any
thing could be grossly and at the first blush wrong, it
seems to me the verdict in this case is.

B F. PARKS,

Attorney’s Briey.

Beacoy Printing and Bookbinding House, Aurora, Ills.
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