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SUPREME COURT OF ILLINOILS,
Lhird Division— April Term, 1859.

JOHN WAGGEMAN
vs. Appeal from Peoria County Court.
WILLIAM PETERS.

APPELLANT’S BRIEF.

1. The books of plaintiff below were improperly admitted. They were not
books of original entry. Nor was William Weis, who only settled by them as
clerk for Tobey & Anderson, competent to prove them to be correctly kept.
Further, one-third of the entries were made by a Clerk.

3 Seam., 122. 15 1U., 275.

2. The proof of damage to defendant below, occasioned by delay in furnish-
ing the machinery, should have been admitted. A contract to furnish it by the
1st of March was clearly proved, and, upon the case made, the proof offered
was proper.  What the mill was fairly worth per day, and would have rented for,
with the machinery in, and the damage sustained by defendant from the want
of such machinery, were legitimate matters of proof. 11 ZUI., 618,

3. The verdict is palpably against the evidence, and a new trial should have
been granted. Inany view of the evidence that can be taken, the verdict was not

wurranted. And if the jury have either mistaken the evidence or their ver-
dict is manifestly against it, a new trial should be granted.

11 0., 142; 13, 697; 12, 99, 460. 2 Gilm., 595, 5%;"’72_
COOPER, for Appellant.
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SUPREME COURT OF 1LLINOIS,
Third Division—April Term, 1859.

2743 706&‘0(4)(',‘ 34
JoiNx WAGGEMAN, Mﬂﬂ_ﬁu&uar, 1 MWM@//’”"'
rt.

vs. o iy Peoria County
WirLray Perers, Bqéﬁ%m:—%—;«-[
: ABSTRACT.

Peters sued Waggeman in assumpsit on open account of $1,320,16, for
a steam engine and fixtures, to the September term, 1858, of said county
court. The declaration contains the common counts, olny for goods sold
and delivered.

Plea—General issuc with notice.
Ist of Payment.
2d. Set-off.

3d.  Damages for breach of contract by plaintiff, with copy of specifi-
cations amounting to $1,498,50. Tssue joined.

~

Trial at November Term, 1838 ; verdict for plff. ; motion for new trial
overruled. Judgment for $850 an [ costs for plaintiff,

Bill of exceptions ewHék—tor S. A. Kinsgra;ﬁaplnintiﬂ', said, T know
that defendant came to order engine and wachinery sued fov, in Feb-
ruary or Mareh, 1857. Know nothing of contract, as to price, tine of
delivery or otherwise; none made in wmy presence. Fire front charged,
is worth 5% cents per pound. - Plaintif’s bill of items read to witness
with prices, who said prices were fair, and that defendant had recd. them
all with these exceptions, to wit :

Defendant got face plate and wrist, but witness dont know size or price.
As to spring packing put at $30, difference between cross-heads at $15,
and in rock shaft at $12, defendant had before procured plaintiff to
make for him certain parts of a steam engine and subsequently had them
altered, returning cylinder and some other parts, by agreement for that pur-
pose. The piston-head was first fixed for hemp packing, which defendant had
altered with springs. Piston and fixtures worth $75; dont fix value of
alterations. The charge for difference in cross-heads, which were too
large, and rock shaft arm, which was too long, arose in the sam: way.
Nnow nothing about the ulteration valve-rod, or of charge for 16 3 inch
bolts and the four bolts for bed-frame.  That time and expenses of a man
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to go to Lewiston to take the measure for an engine were worth $15.
Said engine was delivered to defendant in April, 1857, and worth from
$800 to $1,000. Defendant said he was well pleased with it. Defendant
in Peoria about 1st March, and for two weeks, and continually making
changes in engine as work progressed ; changed check-valve and piston-

S head, from hemp to spring packing. These all the changes I recollect.
Know the plaintiff’s Ledger and Blotter, (these are they); that he keeps
no clerk, and that same are correct. Am plaintift’s foreman. Copy from
slate to Ledger and blotter, in evening, items put on slate during the day.
One-third of charges on books, mine; and two-thirds plaintiffs hand-
writing.  Have been in engine business 15 years.

4 Cros-cx.—No special time time when engine was to be delivered ; but
was when some palleys were to be mule. Defendant cune for engine
about first March, Parties came to me during progress of trade and I
made at their request, a draft of cevtain pulleys and shafts, in the order
book of the shop and the accompanying memoranda.

Order-book of plaintiff, with drafts and eatries, here shown t) witness
who said they were the same made by him wnd referved to above.

408 These drafts and entries call for 1 main shaft, cight feet long ; one fly-
wheel, one 48 inch pully, one 30 inch do., one 24 inch do., one wrought
iron shaft ten feet ling, with cranks, flange and excentric for cold and
hot water pumps; one set grate bars and fire front for 48 inch boiler, all
to be finished for defendant by the 1st of Mrch, 1857.

Samuel Steel was in and out of shop while defendant was engaging

said engine.

1 Wi, Weis calleid by plaintiff: said that as clerk for Tobey & Ander.
son he had frequently settled by plaintiff’s books and found them right.
An account book of plaintift was then oftered, which witness said was the
book he had settled by; but did not know waether it was the book of
original entries or not. The book shown was plaintiff’s ledger. Plain-
tiff having proveld the delivery of several acticies charged, offered said
ledger and blotter in cvidence; objected to by defendant. Objection
overruled and accounts of plaintiff' with defendant read in evidence from
said books.

Defendant, to Plaintiff Dr.
To ¢ Blotter,”
11, 12 Account—vide record.
1,1« < Ledger,” w 6 & Total, $1,324,78.
et Credit by Cash, $§750,00.

' 1 Kinsey recalled ; said the first engine was returned to plaintiff by deft.
the last January or 1st Feb., 1857 ; had not been put up, and chief items
of change was in the package ; other changes were made in length of rods,
new cross-heads and slides ; iron instead of wooden frames; the new engine
cheap at $900. There was considerable finishing, not originally contem-
plated, two or three weeeks work for one man with lathe, worth $5 per
day put on it. Never heard defendant speak of contract; he only re-

15 quested that this, that and the other things be done on the engine. He
said the engine should have been done long before. Did not use the
word ought, Tbings named on order book were done before 1st of March
1857, but could not be used without the engine.
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16.  William Nichols.—Heard defendant say that the engine worked well.
The plaintiff here rested his case.

16.  The defendant then called Jacob Loker, who testified that defendant, in
spring of I857, got him to repair some copper pipe belonging to a steam
boiler, and to make some more and fit the same to the heater. His bill
for the same was $45.50; the work done was worth that sum. The pipe
was for a steam engine and necessary part of the machinery. I under-
stood that plaintiff at the time was making an engine for defendant,

1. Samuel Steel next called by deft. Vestified that he knew the parties
to suit, came with defendant to Peoria about 1st February, A. D. 1857 ;
plaintiff and defendant were some two days in making contract; I recol-
lect well what was done: plaintiff had before furnished defendant some
purts of an engine and machinery which had not been put up; and well s
designed for a wooden frame with bed plates, and it was agreed between
the plaintiff and defendant, that defendant should return to the shop of
plaintiff in Peoria, so much of the engine and machinery as would require
to be altered, and that plaintiff should make an iron frame and adapt the
epgine to it. This would require considerable alteration of the machinery-

laintiff said he wanted to set it on an iron frame, and as it was a new
thing with him, he would do it cheap. e asked $550 for engine and
fixtures to it if set on wood frame, and said hie would oxly charge fitty
dollars more for making an iron frame and setting it on it and defendant
at length agreed to bring back tie machinery at his own cost and give the
8600 for it made complete, with all the fixtures belonging to it and set on
an iron frame, the whole to be ready for delivery to defendant by the 1st

185 of March next following. This was stipulated and agreed on for the reason

that defendant had agreed to let witness have the old machinery out of his

mill at that time, provided he could supply its place immediately with

new, and this thing was all talked over between plaintiff and defendant ;

the defendant refusing to contract with me unless Le could get the engine
and machinery from plaintiff by the time above mentioned. At the samce
time, defendant contracted with plaintiff for certain other steam apparatus
and machinery which was to be delivered at the same time and for which
defendant was to pay $220, besides some pulleys for which he was to pay
extra and at the rate of 5% cents per puunrl,gﬁid engine, and with it the
machinery needing alterations, was returned to Peoria, and set on
an iron frame according to this arrangment. There was the rim and eye
of a fly wheel pertaining to this engine which were not brought back.

‘I'his wheel was to have been made by plaintiff with iron arms; but he

wade it for wooden arms, which defendant got put in and paid for himself.

The stuff was worth $5; dont know how much it cost him to have it eest

Iim-to-hrve-it- put in; this fly wheel was embraced in the $600 contract,

and is o necessary appurtenance to the engine, and belonged to the plit:

to furnish cozplete. 'I'he matter of packing on the piston-head was
spcciu]ly talked of. I do not know what kind of packing was on the
piston, as plaintift’ fivst made it ; but understood from the parties at the
time the contract was made, that it was hemp packing. I advised de-
fendant strongly, to have this changed, and after some talk, it was agreed
that spring packing should be put in, if defendant wished it.  When the
bargain was completed, T paid the plaintiff $100 for defendant, which was

1. 4lso to apply on my contract with defendant, for the machinery in his mill,
Defendant had paid plaintiff some money before, as I understood {rom

$600 which defendant was to pay for the engine

them, to apply on the
Witness further testified Tst, that all the follow-

Illlil(‘l' the new ¢ ntract.

ing items of
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Plaintiff’s bill belonged to and went with the engine and were em-
braced in the $600 contract, to wit: 1 steam engine, 40 lbs. face plate,
boring, drilling and wrist for same; 1 steel end face plate; 135 lbs.
pump shaft ; fitting same; 80 lbs. boxes for same, and babbitting ; half
cost excentric for pump; spring packing; difference in cross-heads ;
alteration valve rod; difference in rock-shaft arm; 4 collar bolts ; 4
bolts for bed frame; 1 oil globe; 2 small pulleys, one of 20 and one of
30 inches, and boring same, amounting in all, as charged in plaintiff’s bill
to $979.32.

2d. That all the items of said bill following, to wit: List of articles
charged in bill which were contracted for, at the round sum of $220, to
wit : 1850 lbs, fire front; 8 2 inch bolts; 4 § inch do.; 1 feed pipe; one
boiler stand ; drilling pipe ; chech valve : blow off cock and fitting same ;
fittng check-valve, boring chambers &ec.; safety valve stand; safety-
valve and fitting and drilling same ; 2 T headed bolts for fire fronts ; back
plate for flues; grate bars; 16 2 inch bolts; 20 # inch bolts for pipe,
2. amounting in all as charged in bill, to $231.62, belonged to and were
embraced in the $220 contract, and that the 48 inch pully set in the bill
at $26,56, two of the 30 ineh pulicys amounting as charged to $17.64,
and the 24 inch pulley charged at $3,46, were to be paid for separately,
at the rate of 5% cents per pound. Pulleys to be finished ready for use
and 5} cents per pound was to cover everything, and includes the charge
in the bill for cutting key seats and fitting and boring these pulleys. The
copper pipe in the bill belonged to the engine fixtures, and was part of
the $600. Defendant had already the cold water pump included in the
bill of machinery ; plaintiff was to furnish this and it was agreed between
the parties that defendant should be allowed for it $15 to be deducted
from the geveral amount. On 2d day of March, 1857, I went to Lewiston
to get the mackinery I was to have under my contract with defendant,
and, on my insisting, he surrendered up the machinery and left his mill,
which was then running, powerless. It lay idle for want of machinery,
some time ; don’t know how long. I saw defendant load the engine at
Liverpool considerable time after I took away his old machinery. I have
seen the new machinery frequently, and examined it since it was put up;
no extra work about it; an ordinary neat job, and not better than the
one contracted for, which was to be a complete and finished job; this was
spoken of particularly by defendant while making the contract, and plain-
tiff' suid it should be so, and that as it was the first job of the kind made
at the shop, he meant it should not only be complete, but handsome to
look at. There is no extra polishing or finishing on it, that is not
necessary to make it work smoothly. There is one more pully than con-
tracted for, as I think, the use of which I cannot see. There are two de-
fects in this machinery ; one in the gevernor, which is a necessary part
and it would probably cost thirty or forty dollars to remedy this defect,
The other the excentric, or camrod, six or eight dollars, perhaps sometbing
less would fix this. A heater is generally used, and the engine is construc-
ted so as to require one.

Defendant then offered to prove by witness that he, the witness, is
acquainted with steam machinery and mills, and has been engaged in
running a steam mill for a number of years; that he knows the mill of
defendant in Lewiston, in which the machinery purchased of plaintiff was
to be and is put, and what it was worth per day with the machinery in,
and in running order at the time the engine and machinery were to have
been delivered as testified by witness, and what it would have readily
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rented for at that time, and the damage it was to the plaintiff not to. get
said machinery at the time. All which evideuce was objected to by the
the plaintiff and excluded by the court for the veasons assigned by the
court, that it would only lead to speculative damages, and thit no founda-
tion was laid in the testimony for such proof, and that unless witness had
worked in this particular mill, he eould not be permitted to testify on the
* subject. Witness then stated that defendant was engaged in the milling
business, making flour in Lewiston, in the winter and spring of 1857, and
until witness took out.the machinery parsuant to contract, on the 2d and
3d of March, 1857 ; defendant had no other business, and was thrown
out of employment for some time. Ordinary labor was worth one 25-100.
dollars per day.

it On cross-examination, witness said, [ came to Pesria with defendunt in
the fore part of January; my contract for defendant’s machinery was not
completed then. I and defendant had agreed provided defendant con-
tracted with Peters, and on the same day that defendant and plaintiff
closed their contract, defendant and I closed ours. [t was the second
time we came to Peoria that the engine and fixtures were contracted for ;
I think the draft in the order book was made the second time we came.

24: Defendant next called Edmond Moove, who testified that he knows the
defendant, who owns a steam flouring mill in Lewiston, Fulton county,
and got an engine and fixtures with some other apparatus for it at Peoria,
in the spring of 1857. The engine came about the last of April or 1st
of May. "The mill had been idle since about the 1st of March, the ma-
chinery having been taken out by Mr. Stecle. I put the arms, which
were of wood, into the fly-wheel which came from Peorin and was designed
for the new engine, for which defendant paid me what it was worth, to
wit: $25. Am a carpenter and pattern maker by trade and acquainted
with machinery of this sort. Was about mill from time machinery came
and considerable work had to be done on it before it could be got together
and put up. There were not bolts enough, and a good deal of Black
smithing, I suppose from $10 to $15 worth was required. Holes were
needed in bed frames which should have been cast in; these had to be
drilled out; a key seat had to be cut in the fly wheel; this last, worth
about 50cts to $1,00. The fire front would not fit and come together, and
had to be chipped off and fitted ; this was worth $6,00. The heater did
not come until I left, and is necessary to this engine ; could not get along
without it.

Defendant here offered to make the same proof by this witness as to
his knowledge of defendant’s mill and the damage sustained by the deft.
by the delay in getting the machinery, as by witness Steele, which was

% objected to by plaintiff and objection sustained, to which defendant ex-
cepted. Defendant then read in evidence, plainciff’s receipts to him for
moneys paidon account engine as follows :

November 25, 1856, $150,00; Feb. 4, 1857, $100,00; March 9th,
$200,00.

- Also, the following, *“ Letters of plaintiff to defendants:” ¢ Sept. 14,
1856. I think I will give you a fly-wheel made in segments, for wood

arms.”’
#.  Qct. 3d, 1856. “ We shall be obliged to give a fly-wheel with wood
arms. You say it is hard to get the arms there; I suppose we can get

them here.”
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%7 Qct. 21, 1856. “ If you prefer I would get them (the wood arms);
here, I will do so0.”
Peoria, Dec. 10th, 1856.

J. Waggeman, Lewiston; Dear Sir:—Yours of the 5th is received ;
Fire front, grate.bars, stand pipe, pumps, copper pipe will cost about
$220.00.

Yours, in haste, '
WILLIAM PETERS.
Sept. 2d, 1857, * Draft of $300 received.”
Plaintiff then offered in evidence this letter of defendant to plaintiff.

) Oct. 27, 56. Dear Sir:—** I cannot get an ash log here for fly-wheel
arme, so I conclude that you better get them there.”
8. Thomas Scholey called by plaintiff. who testified that an engine of 10

inch bore and 4 foot stroke, with all the fixtures complete and full finish
was worth $1,000. With black finish the cngine alone would be worth
$600 ; if polished all over it would add $150 to the costs. That copper
pipe except pipe into the heater, did not necessarily go with the engine,
unless there was & special contract.

3. Kinsey recalled, testified that the engine defendant got of plaintift was
10 inch bore and 4 feet stroke; all the engine was not polished, only
about the arms and joints; was about when defendant and Steele came.
The draft in the order book made January 14th 1857. None of the items
in this draft belong to the engine, except the main shaft. The engine
was brought back to be set in iron frame and altered, in February. Was
worth $300 with fixtures, as first made; without fly-weel it was worth
$230 to $250. Defendant was in Peoria some two weeks waiting for
engine, which was delivered to him on the 16th.day of April. This was

32 all the evidence.

Verdict for plaintift $350.

H Motion for new trial by defendant for reasons following.
1st. Improper evidence admitted on part of plaintift.
2d. Proper evidence for defendant excluded.
3d. Verdict against evidence.
4th. Verdict against law.
5th. Verdiet against law and evidence.

3. Motion overruled and judgment rendered for plaintiff upon the verdict,.
to which defendant excepted.

ERRORS ASSIGNED ON THIS RECORD.

L. In admitting improper evidence for plaintiff below.
2. In excluding proper evidence offered by defendant,
8. Overruling motion for new trial.

4. Rendering judgment upon the verdict.

J. K. COOPER,
For Plaintyff in Error.
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STATE OF ILLINOIS, SS. . .. IN THE SUPREME COURT AT OTTAWA,
OF THE APRIL TERM, A.D. 1859.
JOHN WAGGEMAN,
WILLIAM PETERS.

BRIEF OF APPELLEE.

1. The books of the plaintift below were properly admitted, as manifestly appears by the au-
thorities cited by the appellant.

3 Scam. 122. ERilk
@Wﬂ%W/,ﬂ/,?.g.

WO 7/ /5

}APPEAL FROM PEORIA COUNTY COURT.

. The evidence does not show any definite contract to furnish the machinery by the 1st of
M’u ch. Tt was only understood that the machinery would ])l‘/)b(l[)l/ be completed asour that time.
But it very clearly appears from the evidence that the delay in completing the machinery was at
the special instance of the appellant, and! in consequence of a large amount of ewtra work ordered by i
ham.

Nor is this all. It also appears that the mill was not stopped by any act or omission for which
the appellee is responsible. The witness SayuvrL SteeLe, who evidently testifies under strong
prejudice in favor of the appellant, was not entitled to the old machinery until the new was received
by the appellant. The taking out of the old machinery on the 2d March was a mere Aocus posus
arrangement to lay a foun('latlon for getting, damages,from the appellee. Both the court and the
jury so regarded this matter, and th(, court pr opelly refused to allow the proot of damages offered.
It is al\\'a)s for the j ]uly to determine the crEpBILITY Of the witnesses.

7 3. 6,

- 3. Substantial justice has been done.  Even on the showing of the appellant, the j Jjury found by
their verdict simply that zke ¢ ippellee was entitled to recover t/w REAL VALUE of the articles J‘zu nished.
Is there any ¢njustice in this? The judgment shonld be affirmed.

Leigh v. Hodges, 3 Scam. R. 18. - : g
It does not always follow that a new trial will be vlanted even if the jury find against the
weight of the evidence, against the instructions of the comt or thr ough the misdirection of the conrt
ona point of law, 1)10V1ded the court is satistied that ]ustlce has been done.”

Smith v. Shultz, 1 Scam. R. 491.
Nor ‘“though the law arising on the evidence would have justified a different result.” -

Glllctt et al., v. Sweet, 1 Gil. R. 490.
Re aﬁn ming the dochmc ot Leurh v. Hodges.

/6,

z, /0.

CITARLES C. BONNEY,
Counsel for Appellee.
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STATE OF ILLINOIS, SS. ... I[N THE SUPREME COURT AT OTTAWA.
OF THE APRIL TERIM, A. D. 1859.

JOHN WAGGEMAN,

WILLIAM PETERS. |

BRIEF OF APPELLEE.

1. The hooks of the plaintiff below were properly admitted, as manifestly appears by the au-
thontleq cited by the appel]ant
3 S, m 1511, 275.

APPEAL FROM PEORIA COUNTY COURT

9. The evidence does not show any definite contract to furnish the machinery by the 1st of
March. It was only understood that the machinery would probably be completed asour that time.
But it very clearly appears from the evidence that the delay in completing the machinery. was at
the special instance of the appellant, and! in consequence of a large amount of extra work ordered by
ham.

Nor is this all. It also appears that the mill was not stopped by any act or omission for which
the appellee is responsible. The witness SamurL SteeLE, who evidently testifies under strong
prejudice in favor of the appellant, was not entitled to the old machinery until the new was received
by the appellant. The taking out of the old machinery on the 2d March was a mere Aocus posus
arrangement to lay a foundatlon for getting.damages from the appellee. Both the court and the
jury so regarded this matter, and ﬂ)c court plopelly refused to allow the proot of damages offered.
It is alwa_)s for the jury to. dete1 mine the crepIBILITY, 0f the witnesses.

B F 16 ¢ o

TGl
e

- 8. Substantial justice has been done. .Even on the showing of the appellant, the jury found by
their verdict simply that the appellee was entitled to recover the REAL VALUE of the articles furnished.
Is there any injustice in this? .The judgment should be affirmed.

. “Leigh.v. Hodges, 3 Scam. R. 18,
“Tt does not always follow that a new trial wxll be glanted even if the ]m) hnd aoqmst the

weight of the evidence, against the instructions of the court, or through the mlsdncctlon of the court
on a point of law pmvxded the court is satistied that ]ustlce has been done.”

Smith v. Shultz, 1 Scam. R. 491.
Nor “though the law arising on the evidence would have justified a different result.”

Gillett et al., v. Sweet, 1 Gil. R, 490.
Re aﬂnmm(r the doctlme ot Lewh v. Hodges.

( . . 3 = "
e lnigel 316G ' . W 2 i OS9G

CIIARLES C. BONNEY,
Counsel for dppellce.
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