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Disrrrcr No. 1. —The appellee was plamtlﬁ' below, and brought
its action of assumpsit against appellant, to recover the sum of
$47.29, which, as they claimed, had been raised by a tax levied
within then district, and by their authority, and came into the
hands by the township tieasurer, who, upon an order from the
trustees of the town, 24—10, paid said sum' over t6 appellant,
(Disttict No. 5.)

In the court below judgment for $47.29 was rendered in favor
of appellee, which this appeal is brought to reverse.

The proof, wluch is set out verbatim in the abstract, shows
concluswely that in April, 1856, township 2410, in Ogle coun-
ty, was divided into School Dlstucts, of which District Né 1 and
District No. 5 were two.
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The order by whicks these districts were created was read in
evidence. The map which the proof shows was made at the
timz, had been lost, and was not given in evidence.

Appellants claim that because the map was not given in evi-
dence, the organization and boundaries of the district were mot
properly established.

The order establishing the district was the original and most
reliable evidence of the organization, and boundaries of the dis-
trict. It was the very record required by law to be kept, and
was the very best evidence to prove the facts that could be ad-
duced.

Jackson v. Daly, 5 Wend, 526.
Mecker v. Ransellar, 15 Wend., 397.
Hallock v. Woolsey, 28 Wend., 328.
Smith v. Helmer, T Barb., 416.
Hitts v. Colvin, 14 Johns., 182.
Spangler v. Jacoby, 14 1il., 300.
Jameson v. Conway, 5 Gilm., 231.

Proof shows that the directors and inhabitants of both districts
acquiesced in the boundaries of the districts, as established in
April, 1856.

Wentz v. Anderson, 23 Ill., 469.

There was then sufficient evidence to show that District 1, the
appellee, and District 5, appellant, were organized and acquiesced
in as such districts, with the boundaries specified in the order of
April 7th, 1856.

By this order,
The E. kf. of N.W. gr., Sec. 26,
The S.W. gr., Sec. 26,
The W. hf., Sec. 85,
The E. kf., of E. kf., Sec. 34,
The E. &f., S.E. gr., Sec. 27,
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were included within the boundaries of Distriet No. 1, (appellee.)

Plaintiffs then read in evidence the certificate of the School
Directors of District No. 1, dated Sept. 9th, 1859, requiring two
per cent., to be levied on all taxable property in the district for
building a school house for the year 1859.

Plaintiftf then proved by Egbert Light, county clerk, that this
two per cent. tax was extended on the collector’s book, on the
property herein before set forth, as 8 part ot District 1, (appellee.)

Plaintiff then read in evidence portions of the town treasurer’s
account, showing that he received $47.29 of funds belonging to
District No. 1, and paid said $47.29 to District No. 5, (appellant),

on an order of the School Trustees.
Record page 21 and 22.

Plaintiff then read in evidence the order of trustees,contained
on page 22 of Record, requiring the treasurer to pay over to
District No. 5, (appellant,) * all the district tax collected from the
following persons and tracts of lands:”

William T. Crowell and E. S. Cangdon, E. hf., N.W. gr., Sec 26.
Samuel James. 3 W. qr., Sec. 26.

J. T. Patrick, I. hf., S E. qr., Sce. 27.

Richard Westbrook, W. Lf., Sec. 33.

Levi Westbrook, I8. hf., of E. hf.,, Sec. 34,

The treasurer, Samuel Wagner, testified that he paid over the
S$47.29 on this order.

This was the gist of plaintift’s evidence.

Can there be any doubtin the mind of the court, that, upon
this evidence, the jury would be warranted in finding for the
plaintiff below, (appellee), for the sum of S£7.29, thus had and
received by defendant, (appellant), out of monies belonging to
appeliee?

I think it will be conceded that theve is no doubt on this point,
unless the position taken by appellant, that appellee could not
recover at all in asswmpsit; be correct.
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We think assumpsit will lie in this case and refer the court to
Taylor v. Tuylor, 20 1ll., 650.
McDonald v.” Brown, 16 1u., 32-
Oritzer v. McConnell, 15 I11., 173.
Trumbull v. Campbell, 8 Gilm.. §04.

IIL

There was no evidence on the part of appellant (defendant Dbe-
low) given to the jury tending toshow that the boundaries of the
districts in question were ever changed in any way from those
contended by the appellee.

The only evidence on the subject is contained in the order of
the trustees of the town, read in evidence by plaintitt.

This order is dated April 21,1860, and recites that the hounda-
ry lines of District No. 5 had, on the 4th of June, 1859, Ygen, by
the trustees of town 24, extended so as to embrace the parts of
sections above described, as being part of District No. 1, nnder
the order of 1856, and then states, ¢ It is, therefore, considered
that said district was correctly and legally established at the
;heeting of said board, at said June session, 1859.”

It is claimed by appellants that this order legally established
District No. 5 with tlie boundaries claimed.

We answer if it did, it came too late to give District No. 5
{appellee) any right to, or interestin, the money raised in the con-
tested territory for school purposes of 1859, for it will not be
claimed that it related back to, and legalized the old void order of
1859, but only that it was good as a new order.

Upon the evidence given to the jury, there can be no question

but what the instryefjons of the court, and the verdict of the jury
yere proper.
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Appellants also insist that improper evidence was given to the
Jjury on the part of plaintiff below, and proper evidence offered
by defendant below, was excluded:

The first exception taken below by defendant, is found on page
20, of Record 3, of abstract.

The court did not allow the plat of town 24, divided into dis-
tricts, June, 1859, and filed in county clerk’s oftice Oct. 3, 1859, to
be read in evidence.

We say it was properly excluded, because it did not purport to
have been made at a regular semi annual meeting.
Scates Stat, page 440, Sec. 33.
Metz v. Anderson, 28 Ill., 468:

And because it was not authenticated by the signature of the
President and Clerk of the Board, as the law directs.
Qee same autfqrities.

The next exception urged here, is that contained on pages 23
and 26 of Recoxd, 5 of abstract.

The defendant offered, by parol, to prove wheng how, and where
the meeting of the school trustees were held, what action they
took as to changing the school districts, &e.

This eyidence was properly excluded by the court, hecause, by
law, a record of these proceedings is required to be kept.
Scates Stat., 440, Sec. 22.

This record is the best evidence of the facts required to be set
forth in it, and the parol evidence would not have been compe-
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tent, “This is the law wherever a record is required to be kept by
law.

Jackson v. Daly, 5 Wend., §26.
Meeker v. Rensaller, 15 Wend., 397.
Hallock v. Woolsey, 23 Wend., 328.
Smith v. Helmer, T Barb., 416
ITilts v. Colvin, 14 Johns., 182.
Spangler v. Jacoby 14 1il., 820.
Jameson v. Conway, 5 Gilm., 231.

No exception was taken by defendat below (appellant) to the
ruling of the eourt in excluding from the jury the orders of the
trustees, passed April 4th, 1859, April 21, 1859, and June 4th,
1859, which were offered by defendants.

But the next exception was to the ruling of the court in refus-
ing to give defendant time, while the trial was progressing, to gat
the record amended, signed, &e.

See Record, p. 27, and Abstract, p. 6.

This was a matter within the discretion of the court, and cannat
be assigned for error.

Defendants were bound to have their evidence ready when tlie
trial cams on, or show good cause for delay or continuance.
a

There was no attempt to do cither.
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IV.

The next and last error assigned is that the court erred in over-
ruling the motion for a mew trial, and in arrest of judgment.

By areference to the record the court will observe that the cause
was tried June 13th, 1861, and the bill of exception filed July 3d,
1863.

The exception to overruling the motion for new trial, and in
arrest, appears in the bill of exceptions, page 82, of Record, ab-
stract, page 6, and is in the present tense ‘excepls,” and this
court has repeatedly held that an exception of thiskind, is too late.

1® 11l., 700.

11 1., 84.

3 Scam., 63.
4 Gilm., 448.

GLOVER, COOK & CAMPBELL,
For Appellce
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‘Disreior No. 1.—The appellee was plaintiff below, dnd br ought
its action of assumpsit against appellant, to recover the sum of
$47.29, which, as they clalmed had been raised by a tax levied
within then district, and by theu atthority, and came into the
hands by the township treasurer, who, upon an order from the
trustees of the town, 24—10, pa1d said sum over to appellant,
(District.No. 5.)

. In the court below judgment for $47.29 was rendered in favor
3 of appellee, which thi8 appeal is brought to reverse.

The proof, which is' set out verbatim' in the abstract, shows
conclusively that in Aptil, 1856, township' 24—10, in Ogle coun-
ty, was divided into Sthool Districts, of which District N¢. 1 and:
District No. 5 were two.
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The order by which these districts were cieated was read in
evidence. The map which the proof shows was made at the
fims, had been lost, and was not given in evidence.

Appellants claim that because the map was not given in evi-
dence, the organization and boundaries of the district were not
properly established.

The order establishing the district was the original and most
reliable evidence of the organization, and boundaries of the dis-
trict. It was the very record required by law to be kept, and '\ &
was the very best evidence to prove the facts that could be ad- -~ —
duced.

Jackson v. Dalyj, 5 Wend, 526.
Meeker v. Ransellar, 15 Wend., 397.
Hallocl v. Woolsey, 28 Wend., 328.
Smith v. Helmer, T Barb., 416.
Hitts v. Colvin, 14 Johns., 182.
Spangler v. Jacoby, 14 1I1., 300.
Jameson v. Conway, 5 Gilm., 231.

.

Proof shows that the directors and inhabitants of both districts
acquiesced in the bouhdarles of the districts, as established in

April, 1856. ,/j e A
‘Went.‘:‘v Anderson, 23 Ill.; 469.

There was then sufficient evidence to show that District 1, the
appellee, and District 5, appellant, were organized and acquiesced
in as such districts, with the boundaries specified in the order of
April Tth, 1856.

By this order,
The E. 1f. of N.W. gr., Sec. 26,
The S.W. qr., Sec. 26,
The W. RLf., Sec. 85,
The E. If., of E. kf., Sec. 34,
The B. K., S.E. gr., Sec. 2T,
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were included within the boundaries of Distriet No. 1, (appeliee.)

Plaintifts then read in evidence the certificate of the School
Directors of District No. 1, dated Sept. 9th, 1859, requiring two
per cent., to he levied on all taxable property in the district for
building a school house for the year 1859.

Plaintiff then proved by Egbert Light, county clerk, that this
two per cent. tax was extended on the collector’s book, on the
property herein before set forth, as a part ot District 1, (appellee.)

Plaintift’ then read in evidence portions of the town treasurer’s
account, showing that he received §47.29 of funds belonging to
District No. 1, and paid said $47.29 to District No. 5, (appellant),
on an order of the School Trustees.

Record page 21 and 22.

Plaintiff then read in evidence the order of trustees, contained
on page 22 of Record, requiring the treasurer to pay over to
District No. 5, (appellant,) ¢ all the district tax collected from the
following persons and tracts of lands:”

William T. Crowell and E. S. Cangdon. E. bf., N.W. qr., Sec 26.
Samuel James. 3 W. qr., Sec. 26.

J. 'I. Patrick, E. hf., S E. qr., Sec. 27.

Richard Westbrook, W. Lf., Sec. 35.

Levi Westbrook, E. hf., of 1. hf,, Sec. 34.

The treasurer, Samuel Wagner, testified that he paid over the
$47.29 on this order.

This was the gist of plaintift’s evidence.

Can there be any doubtin the mind of the court, that, upon
this evidence, the jury would be warranted in finding for the
plaintiff below, (appellee), for the sum of $£7.29, thus had and
received Dby defepdant, (appellant), out of monies belonging to
appellee ?

I think it will be conceded that theve is no doubt on this point,

unless the position taken by appellant, that appellee could nat
recover at all in asswnpsit, be correct.
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We think assumpsit will lie in this cgse and refer the court to
Taylor y. Taylor, 20 1l1., 650.
McDonald v. Brown, 16 1Il., 32+
Critzer v. McConnell, 15 111., 173.
Trumbull v. Campbell, 3 Gilm.. 504.

IL ! et

‘There was no eyidence on tiie part of appellant (detendant be-
low) given to the jury tending toshow that the boundaries of the
districts in question were ever changed in any way from those
contended by the appellee.

The only evidence on the subject is contained in the order of
the trustees of the town, read in evidence by plaintitt.

This order is dgted April 21,1860, and recites that the bounda-
ry lines of District No. 5 had, on the 4th of June, 1859, been, by
the trustees of town 24, extended so as to embrace the parts of
sections above described, as being part of District No. 1, under
the order gf 1856, and then states, ¢ It is, therefore, considered
that said gdigtrict was correctly and legally established at the
meeting of said board, at said June session, 1859.”

It is claimed by appellants that this order legally established
District No. 5 with the boundaries claimed.

We answer if it did, it came too late to give District No. 5
[(appellee) any right to, or interestin, the money raised in the con-
tested territory for school purposes of 1859, for it will not be
elaimed that it related back to, and Jegalized the old void order of
1859, but only that it was good as a hew order.

Upon the evidence given to the jyry, there can be no question

byt what the instructions of the equrt, and the verdict of the jury
were proper.
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Appellants also insist that improper evidence was given to the
jury on the part of plaintiff’ below, and proper evidence offered
by defendant below, was excluded:

The first exception taken below by defendant, is found on page
20, of Record 3, of abstract.

The ceurt did not allow the plat of town 24, divided into dis-
tricts, June, 1859, and filed in county clerk’s pftice Oct. 3, 1859, to
be read in evidence.

We say it was properly excluded, because it did not purport to
have been made at a regular semi annual meeting.
Scates Stat, page 440, Sec. 33.
Metz v. Anderson, 23 IH., 468

And because it was not authenticated by the signature of the
President and Clerk of tlje Board, as the law directs.
Nee same aulhorities.

The next exception urged here, is that contained on pages 25
and 26 of Record, 5 of ghstract.

The defendant offered, by parol, to prove when, how, and where
the meeting of the school trustees were held, what action they
took as to changing the school districts, &e.

This evidence was properly excluded by the couyt, because, by
jaw, a record of these proceedings is required to be kept.
Scates Stat., 440, Sec. 22.

This record is the best evidence of the facts required to be set
forth in it, and the pargl evidence would not have been compe-



(C

tent. “This is the law wherever a record is required t@ be kept by
lay. '

Jackson v. Daly, 5 Wend., 526.
Meclcer v. Rensaller, 15 Wend., 397.
Hallocl v. Woolsey, 23 Wend., 328.
Smith v. Helmer, T Barb., 416
ITilts v. Colvin, 14 Johns., 182.
Spangler v. Jacoby 14 1ll., 820.
Jameson v. Conway, 5 Gilm., 231.

No exception was taken by defendat below (appellant) to the
ruling of the court in excluding from the jury the orders of the
trustees, passed April 4th, 1859, April 21, 1859, and June 4th,
1859, which were offered by defendants.

Byt the next exception was to the ruling of the court in refus-
ing to give defendant time, while the trial was progressing, to get
the record amended, signed, &e.

See Record, p. 27, and Abstract, p. G.

This was a matter within the discretion of the court, and cannot
be assigned for error.

Defendants were bound to have their evidence ready when the
trial came on, or show good cause for delay or continuance.

There was no attempt to do either.

¥
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The next and last error assignedis that the court erred in over-
ruling the motion for a new trial, and in arrest of judgment.

By areference to the record the court’will observe that the cause
was tried June 13th, 1861, and the bill of exception filed July 3d,
1863.

Thie exception to overruling the motion for new trial, and in
arrest, appears in the bill of exceptions, page 32, of Record, ab-
stract, page 6, and is in the present tense *excepts,” and this
court has repeatedly held that an'exception of this kind, is too late.

13 1it., 700.
11 1., 84.

3 Scam., 63.
4 Gilm., 448,

GLOVER, COOK & CAMPBELL,
For Appellee
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Distrior No. 1.—The appellee wa‘a plaintiff below, 4nd brought
its action of assumpsit against appellant to recover the sum of
$47.29, which, as they clzumed had fBeen raised by a tax lev 1ed
within their district, and by theu‘ ajithority, and came into the
hands by the township txeasﬁrer, w‘ho, upon an order from' the
trustees of the town, 24—10, paid said sum over to '1ppellant
(District No. 5.) _

In the court below jidgment for $47.99 was rendered i in f.).vox
of appellee, which thig appeal is brought to' reverse.

The proof, which is set out verbatim in the abstract; shows'
conclnswely that in April, 1856, township 24—10, in Ogle coun~
ty, was divided into School sttucts, of which District N¢. T and
District No. 5 were two.

P gvtiny
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The order by which these districts were created was read in
évidence. The map which'the proof shows was made at the
fimz, had been lost, and was ;ﬁgggi,ven'in evidence:

Appellants claim that because the map was not given in evi-
dence, the organization and boundaries of the district were not
properly established.

The order establishing the district was the original and most
reliable evidence of the organization, and boundaries of the dis-
trict. It was the very record required by law to be kept, and
was the very best evidence to prove the facts that could be ad-
duced.

Jackson v. Daly, 5 Wend, 526.
Meelker v. Ransellar, 15 Wend., 397.
Hallock v. Woolsey, 23 Wend., 328.
Smith v. Helmer, T Barb., 416.
Hitts v. Colvin, 14 Johns., 182.
Spangler v. Jacoby, 14 1il., 300.
Jamesonv. Conway, 5 Gibn., 231.

Proof shows that the directors and inhabitants of both districts
acquiesced in the boundaries of the districts, as established in
April, 1856.

Wentz v. Anderson, 23 Ill.; 469.

There was then sufficient evidence to show that District 1, the
appellee, and District 5, appellant, were organized and acquiesced
in as such districts, with the boundaries specified in the order of
April Tth, 1856.

By this order,
The E. hf. of N.W. gr., Sec. 26,
The S. W. gr., Sec. 26,
The W. hf., Sec. 35,
The E. If., of E. kf., Sec. 34,
The E. kf., S.E. gr., Sec. 27,
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were included within the boundaries of Distriet No. 1, (appeliee.)

Plaintiff then read in_evidenee the certificate of the School
Directors of District No. 1,.;1~:1btidkg;pt. 9th, 1859, requiring two
per cent., to be levied on all taxable property in the district for
building a school house for the year 1859.

Plaintiff then proved by Egbert Light, county clerk, that this
two per cent. tax was extended on the collector’s book, on the
property herein before set forth, as a part ot District 1, (appellee.)

Plaintift’ then read in evidence portions of the town treasurer’s
account, showing that he received $47.29 of funds belonging to
District No. 1, and paid said $47.29 to District No. 5, (appeliant),
on an order of the School Trustees.

Record page 21 and 22.

Plaintiff then read in evidence the order of trustees, contained
on page 22 of Record, requiring the treasurer to pay over to
District No. 5, (appellant,) “all the district tax collected from the
following persons and tracts of lands:”

William T. Crowell and E. S. Cangdon. E. hf., N.W. gr., Sec 26.
Samuel James. 3 W. qr., Sec. 26.

J. 'T. Patrick, E. hf, S E. qr., See. 27.

Richard Westbrook, W. Lf., Sec. 35.

Levi Westbrook, E. hf,, of 13. hf,, Sec. 3.

The treasurer, Samucl Wagner, testified that he paid over the
$47.29 on this order.

This was the gist of plaintift’s evidence.

Can there be any doubtin the mind of the court, that, upon
this evidence, the jury would be warranted in finding for the
plaintiff below, (appellee), for the sum of $t7.29, thus had and
received by defendant, (appellant); out of monies belonging to
appellee

I think it will be conceded that theve is no doubt on this point,

nnless the position taken by appellant, that appellee could not
recover at all in assumpsit, be correet.
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We think assumpsit will lie in this case and refer the court to
Taylor y. Tuylor, 20 1l1., 650.
Mé?on ld~v. Brown, 16 IU., 32-
Critzer v. McConnell, 15 111., 178.
Trumbull y. Campbell, 3 Gilm.. 504.

IL i

[

‘There was no evidence on the part of appellant (defendant be-
Jow) given to the jury tending to show that the boundaries of the
districts in question were ever changed in any way from those
contended by the appellee.

The only evidence on the subject is contained in the ordes of
the trustees of the town, read in evidence by plaintift.

This order is dated April 21,1860, and recites that the boarda-
ry lines of District No. 5 had, on the 4th of June, 1859, been, by
the trustees of town 24, extended so as to embrace the parts of
sections above described, as being part of District No. 1, under
the order of 1856, and then stateg, ¢ It is, therefore, comsidered

that said digtrict was correctly and legally established st the
meeting of said board, at said June gggsion, 1859.”

It is claimed by appellants that thig order legally estabjished
District No. § with the boundaries clajmed.

We ansyer if it did, it came too late to give District No. 5
{appellee) any right to, or interestin, the money raised in the con-
tested territory for school purposes of 1859, for it will not be
claimed that it related back to, and Jegalized the old void order of
1859, but only that it was good as g new order.

Upon the evidence given to the jury, there can be no question
hut what the instructions of the court, and the verdict of thejury
were proper.
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Appellants also insist that improper evidence was given to the
jury on the part of plaintiff belowyand proper evidence offered
by defendant below, was excluded:

The first exception taken below by defendant, is found o page
20, of Record 3, of abstract.

The court did not allow the plat of town 24, divided into dis-
tricts, June, 1859, and filed in county clerk’s gffice Oct. 8, 1859, to
be read in evidence.

We say it was properly excluded, because it did not purport to
have been made at a regular semi-annual meetipg.
Scates Stat., page 440, Sec. 33.
Metz v. Anderson, 23 Jll., 468-

And because it was not authenticated by the signature of tha
President and Clerk of the Board, as the law directs.
Nee same authorities.

The next exception urged here, is that contained on pages 25
and 26 of Record, 5 of abstract.

The defendant offered, by parol, to prove when, how, and where
the meeting of the school trustees ywere .held, what action they
took as to changing the school districts, &e.

This evidence was properly excluded by the court, because, by
Jaw, a record of these proceedings is required to be kept.
Scates Stat., 440, Se¢. 22.

This record is the best evidence of the facts required to be set
forth in it, and the parol evidence would not have been compe-
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tent. This is the law wherever a record is required to be kept by
law. '

o

. \/’4, J i i &

Jackson v. Daly, 5 Wend., 526.
Meelker v. Rensaller, 15 Wend., 397.
Hallock v. Woolsey, 23 Tend., 328.
Smith v. Helmer, T Barb., 416
Hilts v. Colvin, 14 Johns., 182.
Spangler v. Jacoby 14 1il., 820.
Jameson v. Conway, 5 Gilm., 231.

No exception was taken by defendat below (appellait) to the
ruling of the court in excluding from the jury the orders of the
trustees, passed April 4th, 1859, April 21, 1859, and June 4th,
1859, which were offered by defendants.

But the next exception was to the ruling of the court in refus-
ing to give defendant time, while the trial was progressing, to get
thie record amended, signed, &e.

See Record, p. 27, and Abstract, p. G.

This was a matter within the discretion of the court, and cannot
be assigned for error.

Defendants were bound to have their evidence ready when the
trial came on, or show good cause fordelay or continugnee.

There was no attempt to do either.

ST EERESEREEERNRIN
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The next and last error assigned is that the court erred in over-
ruling the motion for a new trial, and in arrest of judgment.

By areference to the record the court’will observe that the cause
was tried June 13th, 1861, and tlte bill of exception filed July 3d,
1863.

The exception to overruling the motion for new trial, and in
arrest, appears in the bill of exceptions, page 32, of Record, ab-
stract, page 6, and is in the present tense ‘excepts,” and this
court has repeatedly held that an exception of this kind, is too late.

13 1i., 700.
11 1i1., 84.

3 Scam., 63.
4 G7lm., 448.

GLOVER; COOK & CAMPBELL,
For Appellee
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Disreior No. 1.—The appellee was plaintiff below, and brought.
its action of assumpsit against appellant, to recover the sum of
$47.29, which, as they claimed; had ‘been raised by a tax levied
within their district, and;—b‘y.'_ their authority, and came into the
hands by the township treasurer; who, upon an order from the

trustees of the town, 24—10, paid said sum over to appellant,
(District No. 5.) .

In the court below judgment for $47.29 was rendered in favor
of appellee, which this appeal is brought to reverse.

The proof, which is set out verbatim in the abstract, shows
conclusively that in April, 1856, township 24—10, in Ogle coun-
ty, was divided into School Distriets, of which District No. 1 and
District No. 5 were two.
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The order by which these districts were créated was read in
evidence. The map whick the proof shows was made at the
time, had Dbeen lost, and was ﬁbbg{ven in evidence.

Appellants claim that because the map was not given in evi-

dence, the organization and boundaries of the district were not
properly established.

The order establishing the district was the original and most
reliable evidence of the organization, and boundaries of the dis-
trict. It was the very record required by law to be kept, and
was the very best evidence to prove the facts that could be ad-
duced.

Jaclkson v. Daly, 5 Wend, 526.
Meeler v. Ransellar, 15 Wend., 397.
Hallocl: v. Woolsey, 23 Wend., 328.
Smith v. Helmer, T Barb., 416.
Hitts v. Colvin, 14 Johns., 182.
Spangler v. Jacoby, 14 1il., 300.
Jumeson v. Conway, 5 Gilm., 231.

Proof shows that the directors and inhabitants of both districts
acquiesced in the boundaries of the districts, as established in
April; 1856.

Wentz v. Anderson, 23 Ill., 469.

There was then sufficient evidence to show that District 1, the
dppellee, and District 5, appellant, were organized and acquiesced
in as such districts, with the boundaries specified in the order of
April Tth, 1856.

Ry this order,
The E. If. of N.W. gr., Sec. 26,
The S.W. gr., Sec. 26,
The W. kf., Sec. 35,
The E. If., of E. kf., Sec. 34,
The E. kf.,, S.E. gr., Sec. 27,
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were included within the boundaries of Distriet No. 1, (appellee.)

Plajntiffs then read in evidence the certificate of the Sehool
Directors of District No. 1, dated Sept. 9th, 1859, requiring two
per cent., to be levied on all taxable property in the district for
building a school house for the year 1859.

Plaintiff’ then proved by Egbert Light, county clerk, that this
two per eent. tax was extended on the collector’s book, on the
property herein before set forth, as a part ot District 1, (appellee.)

Plaintiff’ then read in evidence portions of the town treasurer’s
account, showing that he received $47.29 of funds belonpging to
District No. 1, and paid said $47.29 to District No. 5, (appe]lant),
on an order of the School Trustees.

Record page 21 and 22.

Plaintift then read in eyidence the order of trustees, contained
on page 22 of Record, vequiring {he treasurer to pay over to
District No. 5, (appellant,) * all the distriet tax collected from the
following persons and tracts of lands:”

William T. Crowell and 1. S. Cangdon. E, hf., N.W. gr., Sec 26.
Samuel James. 3 W. qr., Sec. 206.

J. T. Patrick, 1. hf, S E. qr., Sec. 27.

Richard Westbronk, W. Lf., Sec. 35.

Levi Westbrook, I8. hf., of K. hf, See, 4.

The treasurer, Samuel Wagner, testifiad that he paid over the

$47.29 on this order.
N\
This was the aist of plaintift’s evidence.

Can there be any doubtin the mind of the court, that, upon
this evidence, the jury would be warranted in finding for the
plaintiff below, (appellee), for the sum of $t7.29, thus had and
received by defendant, (appellant). out of monies belonging to
appellee ?

T think it will be conceded that there is no doubt on this point,

unless the position taken by appellant. that appellee could not
recover at all in asswpsit, be correet.
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We think assumpsit will lie in this case and refer the court to
Zaylor y. Tuylor, 20 Iil., 650.
McDandld v. Brown, 16 1., 32-
Critzer v. McConnell, 15 111., 173.
Trumbull v. Campbell, 3 Gilm.. 504.

IT.

Fhere was no evidence on the part of appgllant (defendant be-
low) given to the jury tending to show that the boundaries of the
districts in question were ever changed in any way from those
contended by the appellee.

The only evidence on the subject is contained in the order of
the trustees of the town, read in evidence by plaintift;

This order is dated April 21,1860, and recifes that the hopnda-
ry lines of District No. 5 had, on the 4th of June, 1859, been, by
the trustees of town 24, extended so as to embrace the parts of
sections above described, as being part of District No. 1, pnder
the order of 1856, and then states, ¢ It is, therefore, cousjdered
that said district was correctly and legally established at the
meecting of said board, at said June session, 1859.”

It is claimed by appellants that this order legally established
District No. 5 with the boundaries claimed.

We answer if it did, it came too late to give District No. 5
(appellee) any right to, or interestin, the money raised in the con-
fested territory for school purposes of 1859, for it will npt be
glaimed that it related back to, and legalized the old void arder of
1859, but only that it was good as a new order.

Upon the evidence given to the jury, there can be no (uestion
but what the instrucijons of the court, and the yerdict of the jury
were proper.
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Appellants also insist that impreper evidence was given to the
jury on the part of plaintiff below, and proper evidence oftfered
by defendant below, was excluded:

The first exception taken below by defendant, is found on page
20, of Record 3, of abstract.

The court did not allow the plat of town 24, divided into dis-
teicts, June, 1859, and filed in county glerk’s oftice Oct. 3, 1859, to
be read in evidence.

We say it was properly excluded, because it did not purport tg
have been made at a regular semi annual meeting.
Scates Stat , page 440, Sec. 33.
Metz v. Anderson, 23 Ill., 468

And because it was not authenticated by the signature of the
President and Clerk of thie Board, as the law directs.
Nec same authorities.

The next exception urged here, is that contained on pages 25
and 26 of RRecord, 5 of abstract.

The defendant offered, by parol, to prove when, how, and where
the meeting of the school trystees were held, what action they
took as to changing the school districts, &e.

This evidence was properly excluded by the court, hecause, by
law, a record of these proceedings is required to be kept.
Scates Stat., 440, Sec. 22.

This record is the best evidence of the facts required to be set
forth in it, and the parol evidence would not have been compe-
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tent. This is the law wherever a record is required to be kept by

law. ; ~
w

Jacksan v. Daly, 5 Wend., 526.
Mecker y. Rensaller, 15 Wend., 397.
Hallock y. Woolsey, 23 Wend., 328.
Smith v. Helmer, T Barb., 416
Hilts v. Cglvin, 14 Johns., 182.
Spangler v. Jacoby 14 Iil., 320.
Jamecson vi Conway, 5 Gilm., 231.

No¢ exception was taken by defendat below (appellant) to the
ruting of the court in excluding from the jury the orders of the
trustees, passed April 4th, 1859, April 21, 1859, and June 4th,
1859, which were oftered by defendants.

But the next exception was to the ruling of the court in refus-
ing to give defeudant time, while the trial was progressing, to get
the record amended, signed, &c.

See Record, p. 21, and Abstract, p. 6.

This was a matter within the discretion of the court, and cannat
be assigned for error.

Defendants were bound to have their evidence ready when the
trial came on, or show good canse fordelay or continuance,

There was no attempt to do either.
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IV. .

The next and last error assignedis that the court erred in over-
ruling the motion for a new trial, and in arrest of judgment.

By areference to the record the court;will observe that the cause
was tried June 13th, 1861, and the bill of exception'filed July 3d,
1863.

The exception to overruling the motion for new trial, and in
arrest, appears in the bilt of exceptions, page 82, of Record, ab-
stract, page 6, and is in the present tense * excepts,” and this
court has repeatedly held that an'exception of this kind, is too late.

13- 1it., 700.
11 1., 84.

& Scam., 63.
4 Gilm., 448.

GLOVER, COOK & CAMPBELL,
For Appellee
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Districr No. 1.—The appellee was plaintiff below, and brought,
its action of assumpsit against appellant, to recover the sum of
$47.29, which, as they claimed; had been raised by a tax levied
within their district, and by their anthority, and came into the
hands by the township treasurer, who, upon an order from the
trustees of the town, 24—10, paid said sum' over to appellant,
(District No. 5.) /

In the court below judgment for $47.29 was rendered in favor,
of appellee, which this appeal is brought to reverse.

The proof, which is set out verbatim in the abstract, shows
conclusively that in April, 1856, township 24—10, in Ogle coun: .
ty, was divided into School Distriets, of which District No. 1 and
District No. 5 were two.
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The order by which these districts were created was read in
evidence. The map +hich theZproof shows was made at the
fime, had been lost, and was not given in evidence.

Appellants clainy that because the map was not given in evi-

dence, the organization and boundaries of the district were not
properly established.

The order establishing the district was the original and most
reliable evidence of the organization, and boundaries of the dis-
trict. It was the very record required by law to be kept, and’
‘vas the very best evidence to prove the facts that could be ad-
duced.

Jackson v. Daly, 5 Wend, 526.
Meelker v. Ransellar, 15 Wend., 397.
Hallock v. Woolsey, 23 Wend., 328.
Smith v. Helmer, T Barb., 416.
Hitts v. Colvin, 14 Johns., 182.
Spangler v. Jacoby, 14 1il., 300.
Jameson v. Conway, 5 Gilm., 231.

Proof shows that the direstors and inhabitants of both districts
acquiesced in the boundaries of the districts, as established in
April, 1856.

' Wentz v. Anderson, 23 IlL., 469.

2z,

There was then sufficient evidence to show that District 1, the
appellee, and District 5, appellant, were organized and acquiesced
in as such districts, with the boundaries specified in the order of
April 7th, 1856.

By this order,
The E. kf. of N.W. gr., Sec. 26,
The S.W. qr., Sec. 26,
The W. hf., Sec. 85,
The E. kf., of E. kf., Sec. 34,
The E. bf., S.E. gr., Sec. 2T,



3

i

were included within the boundaries of District No. 1, (appeliee.)

Plaintiffs then read in cvi(‘llgr/x}:é the certificate of the School
Directors of District No. 1, dated Sept. 9th, 1859, requiring two
per cent., to be levied on all taxable property in the district for
building a school house for the year 1859.

Plaintiff then proved by Egbert Light, county eclerk, that this
two per cent. tax was extended on the collector’s book, onr the
property herein before set forth, as a part ot District 1, (appellee.)

Plaintift then read in evidence portions of the town treasurer’s
account, showing that he received $47.29 of funds belonging to
District No. 1, and paid said $47.29 to Distriet No. 5, (appellant),
on an order of the School Trustees,

Eecord page 21 ard 22.

Plaintift then read in evidence the order of trustees, contained
on page 22 of Record, requiring the treasurer to pay over to
District No. 5, (appellant,) ** all the district tax collected from the
following persons and tracts of lands:”

William T. Crowell and E. S. Cangdon. E. kf,, N.W, gr., Sec 26.
Samuel James. 3 W. qr., Sec. 26.

J. T. Patrick, . hf, S E. qr., Sec. 27.

Richard Westbrook, W. Lf., Sec. 35.

Levi Westbrook, E. hf,, of 1. hf,, Sec. 34.

The treasurer, Samuel Wagner, testified that he paid over the
$47.29 on this order.

This was the gist of plaintift’s evidence,

Can there be any daybtin the mind of tke court, that, upon
this evidence, the jury would be warranted in finding for the
plaintiff belaw, (appellee), for the sum of $+7.29, thus had and
received by defendant, (appellant), out of monies belonging to

appellee?
I think it will be conceded that there is no doubt on this point,

unless the position taken by appellant, that appellee eonld not
recover at all in assumpsit, be correct.
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We think assnmpsit will lie im this case and refer the court to
Taglw Taylor, 20 Ill., 650.
McDonald v. Brown, 16 1il., 32-
Critzer v. McConnell, 15 I111., 173.
Trumbull v. Cfa)npbcll! 3 Gilm.. §04.

II.

There was no evidence on the part of appellant (detendant be-
low) given to the jury tending toshow that the boundaries of the
districts in question were ever changed in any way from those
contended by the appellee.

The only evidence on the subject is contained in the order of
the trustees of the town, xead in evidence by plaintitt.

This order is dated Aplil 21,1860, and recites that the bounda-
ry lines of District No. 5 5 had, on the 4th of June, 1859, been, by
the trustees of town 24, extended sq ag to embrace the parts of
sections above descubcd, as being part of District No. 1, under
the order of 1856, and then st'ltes, ¢ It is, therefore, considered
that said district was correctly and legally established at the
mectmfr of said board, at said June session, 1859.”

It is claimed by appellants that this order legally established
District No. 5 5 with tlie bouuddLles claimed.

We answer if it did, it came too late to give District No. 5
{appellee) any right to, or interestin, tlie money raised in the con-
tested territory for school purposes of 1859, for it will not be
claimed that it related back to, and legalized the old void. order of
1859, but only that it was good as a new order.

Upon the evidence given to the jury, there can be no question
but what the instinctions of the court, and the verdict of thejury
tvere proper.
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Appellants also insist that improper evidence was given to the
Jury on the part of plaintiff below, and proper evidence offered
by defendant below, was excluded:

The first exception taken below by defendagt, is found on page
20, of Record 3, of abstract.

The court did not allow the plat of town 24, dm(]c(. into dis-
tricts, June, 1859, and filed in county clerk’s office Oct. 3, 1859, to
ber e.ld in evxdencc

We say it was properly excluded, because it did not purpgrt to
have been made at a regular semi annual meeting.
Scates Stat , page 440, Scc. 33.
Metz v. Anderson, 23 I1ll., 468:

And because it was not authenticated by the signature of the
President and Clerk of the Board, as the law directs.
Lec same authorities.

The next exception urged here, is that contained on pages 25
and 26 of Record, 5 of abstract.

The defendant offered, by parol, to prove when, how, and where
the meeting of the school trustees were held, what action they
took as to changing the school districts, &e.

This evidence was properly excluded by the court, hecause, by
law, a record of these proceedings is required to be kept.
Scates Stat., 440, Sec. 2°.

This record is the best evidence of the facts required to be set
forth in it, and the parol evidence would not have been compe-
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tent. This is the law wherever a record is required to be kept by
law. ( O

Jackson 3. Daly, 5 Wend., 526.
Mecker v. Rensaller, 15 Wend., 897.
Halloclk v. Woolsey, 23 Wend., 328.
Smith v. Helmer, T Barb., 416.
Hilts v. Colvin, 14 Johns., 182.
Spangler v. Jacoby 14 Ill., 320.
Jameson v, Conway, 5 Gilm., 231.

No exception was taken by defendat below (appellant) to the
Fuling of the court in excluding from the jury the orders of the
grustees, passed April 4th, 1859, April 21, 1859, and June 4th,
1859, which were offered by defendants.

But the next exception was to the ruling of the court in refus-
ing to give defendant time, while the trial was progressing, to get
the record amended, signed, &e.

See Record, p. 27, and Abstract, p. 6.

This was a matter within the discretion of the court, and cannat
be assigned for error.

Defendants were bound to have their evidence ready when tlie
trial came on, or show goed cause fordelay or continuance.

There was no attempt to do either.

~ e st =
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The next and last error assignedis that the court erred in over-
ruling the motion for a new trial, and in arrest of judgment.

By areference to the record the court;will observe that the cause
was tried June 13th, 1861, and the bill of exception filed July 34,
1863.

The exception to overruling the motion for new trial, and in
arrest, appears in the bill of exeeptions, page 32, of Record, ab-
stract, page 6, and is in the present tense “excepts,” and this
court has repeatedly held that an exception of thiskind,is too late.

18 2., 700.

11 1., 84.

8 Scam., 63.
4 Gilm., 448.

GLOVER, COOK & CAMPBELL,
For Appellce
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F Scnoor Direcrors of Disrricr No. 9, 1

C  Towx No. 24, Rance 10, OcLe COUNTY, | APPELLANT.

=

=] vs

,L: Scioorn Direcrors or Disrrier No. 1, )

[iz. Town ~o. 24, RANGE 10, in OcLE CoUNTY. |  APPELLEE.

P .

& Action brought by Appelle vs. Appellant before a Justice of the

| 1 TPeace, Jannary 26th, A. D. 1861, for moncy had and received by

!’ Dft. below, for the use of Plffs. below. .

[ Appeal to the Circuit Court of Ogle County, March 4, 1861.

[ 13 Bill of exceptions copied in full.

| Hiram Reed testified : I am Township Treasurer of Town 24,1(:1.11;:0

| 13 10, in this county; These four books are the records of my 'oihce;
There was an order made on the Tth of April 1850, districting l‘uwx}-
ship 24, Range 10, into school districts, this was at a regular semi-

annual meeting. s
Orders read in evidence from the books kept by the township Trus-

| tees as follows: -
District No. 1, shall commicnce on the south line of the Township,

[ on the center of section 35, running north through eenter of sections
59, 26, 23, 14, to center of 14, on the north; thence west on north

line of seetions 14 & 15,to Rock Riyer; thence following the meander-
ngs ofthe River to the south live of Town; thenze cast to the place

.’ o' beginning,.
1y . - » - .
District No. 5, shall commence as the south-cast corner of the town;

|
| U

thence North, ou the east side of the town to the north-east corner i
Bon 24; thenee west to the centor of seetion 23 on the north; thence
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sonth through the center of sce. 23, 26, & 35, to the south line of the
town; thenee cast to the place of beginning.

Dapicl I, Green testified; T have lived in district No. 1, five or six
vears, hieard the record read, they have alway clected directors with
Houndaries acco ding to the 1ecord.

Albert Woodcock, County Clerk of Ogle county, produces the fol-
lowing, on file in hiy office.

We hereby cectify that we reauire the rate of two per cent to be
iovied £.r the purpose of building a School House, on allthe taxable
property of our distriet, for the ye.r 1859.

(iiven under our hands tuis 9th day of September 1859.

I, . McCAMLEY, ) Directors a’strict No. one, Towu-
WILLIAM BOYCE, -sh'p No. 24, Range No. ten, Coun-

BENJAMIN BOYCE, )ty ofOgle, and State of Illinois.
Listof Tax Payers; Wintraym WEerrz, Danien F. GReeN (and others)

Said Woodeock stated that he had in his possession collector’s boolk
of Town 24, Range 10, in said county, and produced is.

Elbert K. Light, (lerk of Ogle co. in 1859; A tax of two dollars on
the hvndred was levied in dist ict No. 1, for the year 1859, in accor-
dance with a platin Co. Clerk's office of said district made in 1856, in
accordance with orderin record offeredin evidence; said tax amounted to
two lundred and thirty dollars, oad 98-100. Director: of district No.
3, filed a ce-tificate levying a tax of two and 50-100 do! »vs on th
hundred, amounting to three hundred eighty 7-100 dolla =

lollector’s book offered in evidence by plft.

Said witness further testified that he firs. extended the tax on the
i3 N W1 aad S Wisee. 26, W4 sec 35, B} B} sec 34, and E} S E}
see 27 of said town, according to a plat then oa file in his office, and
at the rate of 2} per cent on the dolar, accordance with the certificate.
At this point the defence presented a plat and called William Artz,
who testified that lie was trustee of schools for said town in 1859, and
waus President of the board; John A. Waguer was Clerk ; John James
was also a Trustee and the sigaatures of said Arlz and J>mes, to the
certificate upon the back of said plat are genuine.

The certificate on the back of the map is as follows:

Srark oF [LLINOIS, } We the undersigned trastces of town 24,
Ogle County. range 10, do hereby certily this Diagramn of
Distriets to be corcect, to the best of our knowledge and belief.
24, 10. JOHN JAMES,
WILLIAM ARTZ.

[For plat sec Record, page 19, At the top of the platace the words,

Townst p No 24, north of Range No. 10, &e.

16
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19
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Albert Woodcock stated that said plat was a part of the files ol Lis
office.

Thereupon defendant offered said Plat, certificate and filing, in cvi-
dence. Objection : sustained, and exception by Pliintiff.

Said Light further testified, that he did first extend the tax
in district No. 5. on collcetor’s book according to said plat, for t!e
year 1859, at the rate of 2 50-100 dollars on cach one hundred dollars,
in accordance with the certificate of said directors of district No. 0,
but altered the same before it was delivered to the collector at 32.00
on the 8100. Witness further said the plat in his office previous to
one then offered in evidenze, was made on the back of a Teacher's
schedule. It was produced on trial below; can’t say there was a cer-
tificate upon it. This plat was drawn in accordance with the bound:
of district No. 5, as first established in 18506, there was no other plat
in the office when I was clerk made upon a teacher's sehedule.

Woodecuck reealled; 1 was requested to search for the plat in gues-
tion. I looked among the files in my office; there were two packages
of township plats; I could not find it. T could not state that there
were any certificates atall upon it.

Hiram Reed recalled; Made the plat at the time of the division on
the back of a Teacher’s schedule.  Mr. Richardson was President, T
J. Wait Clerk. My impressions are that it was certified to by Presi-
dent and Clerk; don’t recollect contents of certificate.

Saw.ucl Wagouoer testified that he was towuship treasurer of Ruckvale
in 1859; bad money in his hands for district No 1, for that year; these
books are my records of moneys received and paidout. The books ol
account of the treasurer of district No. 1, and district No. 5, were of
fered in evidence. Objection - by defendant, overruled. Iixcepticn
taker. 3

The accounts were read in evideace as follows: [See Record Page 2

In these accounts, that of district No. I, contains these words :—
¢ June 29, Dist. No. 5, by order of Trustees, $57.20.”

That of No. 3, these words: *“ June 29, from Dit. No. 1, by order
of Trustees, 847.29.”” 1 paid of moncys collected iu Distriet No. 1, w0
district No. 5, $47.29. Objcction by defendant overruled.  Defend-
ant excepts.  The money 1 received from the Town Collectar, and «
part from the county Treast or. I paidover this amount of moncy un-
der an order of the Trustees.

Plaintiff offered” in evidence so much of an order of the beard of
Trustees of suid town as relates to the payment of mouey, which is
dated April 21, 1860, and is as foliows:

The boundtry lines of district No. 5, coming up for constderation,

and it appearing that the boundaries of said distriet were established




at an adjourned meeting of said board, holden at the school liouse in
district No. 8, on thke 4th day of June 1859, and by an order of the
board made at said meeting, said district was established, and embra-
ces the following territory, to wit: Sections 24, 25, 35 and 306, and
103 of section 23, and all of section 26, except the Wi of N W1 of
said section, the 121 of S I} of section 27, the E2 of the 2 of section
34, all in township 24, Range 10, E., and it appearing by petition
and remounstrance that all the voters and tax payers of said district
No. 5, were anxiousand desirous to kave said distriet No. 5, remain
as constituted by said Board at said June session 1859. It is there-
fore considered that said district was correct'y and legally established
at the meeting of said board, at said June session, 1859 ; und itis fur-
ther ordered that the treasurer of said township be required to pay ov-
er to the directors of said distriet all the district tax collected from
the following persons and tracts of land, for school purposes, within
said district No. 5, frr the year 1859 :

William L. Crowell, & E. 8. Congden, ¢ hf nw qr see 26, 80.

Samucl James sw qr, see 26, 160.

J. T. Patrick, e hf se gr, sce 27, 80.

Richard Westbrook, w hf see 35, 320.

Levi Westbrook, ¢ hf e hf sec 34. 160.

All of said persons being residents therein and all of said tracts of
land situate thercon, which said treasurer will pay over to the Direc-
tors as soon as the same shall come to his hands. In reference to the
foregoing boundary question, the following persons were sworn :

J. 'I'. Patrick, livesin district No. 5, as he supposed; went to at-
tend a meeting in district No. 1, which was called for the purpose of
locating the site of aschool house in said district,1; said he under-
stood Mr. Green that he had no right to vote.

David Smith. same in substance as-Patrick’s testimony.

The board further went into ezamination of the books of former
Treasurer, and finding them to be correct, the same were aceepted.
Board then adjourned to meet at next regular session.

WILLIAM ARTZ, Pres’t.
SAMUEL WAGGONER, Clerk.

Defendants introduced as a witness John M. Sewell : Resident of
district No. 5, since March 1857, since which time a school has been
taught in the district—new school house built in 1859 ; might be in
1858.

John James—Resides in Rockvale; was trustec of schools in 1858
and 1859 ; at the regular April mecting in 1859, a petition was pre-
sented to set off a part of district No. 1, to district No. 5; Artz was
chairman of the Board of Trastees. I taught school in district No. 5

1o



25

206

26

.

in the winter-of 1859, 1860 and 1861. Said witness 'was asked the
following question: Where did the pupils residing on the east
half of the north west quarter and the south west qr. of section 26,
and the west half of scction 35 and the e hf of e hf of section 84
and e hf of se qr of section 27 attend school during the time he taught
in said district?

Plaintiff objected; sustained. Exception.

The defendants then offered to prove by said James and Artz, an-
othertrustee, that at the regular session of the board of trustees of said
Town, holden at the regular April term 1859, an application was made
by the citizens of district No. 5, to ennex to said district, the e hf of
e hf of section 34, the e hf of the se qr of section 27, the w hf of sec-
tion 35, the sw qr and the ¢ hf of nw (r of section 27, to said district
No. 5, and to take the same from district No. 1, of said Town, which
application was resisted by the citizens of district No. 1, that said mat-
ter was considered upon in part atsaid April meeting, thatan adjourn-
cd meeting was then agreed upon which was to take place on the 21st
of the said April, at the same place, which was in the school house in
distriet No. 8, in said Town. In the intervalit was the arrangement
between the said Trustees, that they would visit the said territory, and
inspect it, that they might learn more definitely the propriety of divi-
ding said district; One of said trustees beingsick, they were unable
to visit said premises, before the 21st day of April; that they again
convened on the said 21st day of April in pursuance of the said adjourn-
ment, at the said School House, in district No. 8, that they agreed
upon a meeting to be holden on the 19th dayof May, at the Boyce
School House, in said distriet No. 1, for the purpose of finaily dis-
posing of the question of the division of said School District, and
further, that in pursuance of said adjourned meeting the said Trus-
tees did meet at the said Boyee School House, in the allernoon of the
said 19th day of May, A. D. 1859, and that most of the citizens of
both said districts were there; that the matter was discussed in the
forenoon, and that during the afternoon they went upon the premises
dcsired to be attached to district No. 5, and again returned to said
Boyce School House, and after duly considering the matter, they
agreed to annex said territory to district No. §, and make known the
determination at said meeting. It being late before the business was
closed, they adjourned said meceting to meet in the school house in
district No. 8, to the 4th of June 1859, and that said meeting was du-
ly holden on the said 4th day of June 1859, in accordance with said
adjournment. To the introduction of which the Plaintiff then and
there excepted. Objection sustained. Ixception.

Thereupon defendant offered the following order, April 4, 1859.—
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The Trustees met at the school house in district 8, Town 24, lm,u:é.h:
10 and proceeded to business. In the first place the qullc funds were
not ready for distribution. In the secod place a petition was prescn-
ted for the alteration of district 5, for enlarging it, :m'd a remonstrance
accompanying it April 21. The trustees met on this day, the funds
not being in the hands of the treasurer they adjourned. .

June 4th, 1859, The trustees mot again ab the school house in
District 8, and proceeded to business, the amount of town and State
fands to be 8478.37 for distribution, allowing the treasurer his per-
centage, leaves $468.81 for distribution, in the first, one half the
amounts of funds is $234.40. The census of the town is 393 under
twenty-oneand this amount is divided betweon the districts entitled to
the same.

Dist. 2. The number of days on schedule amounts to 9313, and
the amount of money to be divided on schedule $234, 40.

The schedule of Dist. 6, was rejected on the ground of not keeping
up a school 1 previous year six months.

On motion Dist. 5, an alteration was made comwencing on the south
lice in the middle of section 23, running west 80 rods, thence south,
between the line of Kightys, half mile south thence west 160 rods,
thence south to town line thence cast to middle of section 35

Plaintiffobjected to theintroduction of said orders on the ground
that they were not signed or at a regular adjourned meeting.—sus-
tained.

Defendant moves to amend said record, overruled—defendant ex-
cepts.

Defendant moves to exclude from the jury the order heretofore read
marked ¢ A’ showing a division of said town into districts for the
reason that the same were not made at a regular meeting.—overruled.

Plaintiff’s instructions were all refused and the instructions asked
for the defendants were all given.

Verdict for Plaintiff $47,29.

Defendant moves in arrest of judgement and for a.mcw trial,
overruled, defendant excepts.

The:Errors assigned are—the admission of .impropor testimony;
the.exclusion of * proper testimony ; in pverruling motion for uew tri-
.aldn arrest; the yerdict and judgment is agaiost the law and evidenc.

In entering judgment for plaintiff. :

H. A. MIX anp LELAND & BLANCIHARD,
° ATTORNEYS FOR APPELLANT.
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=outh through the conter of sec. 23, 26, & 35, to the south line of the
twwnj thenee east to the place of beginning.

Daniel I Green tesriged; [ bave lived in district No. 1, five or six
years, heard the record read, they have alwar cleeted divectors with
bonudaries aceording ¢ the record.

Albert Woodcock, County Clerk of Ogle county, produces the ful-
lowine. on file in hi; office

We heveby certify that we require the rate of two po-cent to be
levied £ v the purpose of building 2 School House, ona!! the taxable
property of our distriet, for the ye.r 1859.

Given under our hands this 9th day of September 1859,

I'. . MeCAM LIY, l Directors ustricw No. one, Tow .-

WILLIAM BOYCE, =sb'p No. 214 Range No. ten, Coun-

BENJAMIN BOYCE, )ty ofOgle, and State of Tilinoi«,
Listof Tax Payers; Wigirad WERTz, Danien T. GREEN (and others)

Said Woodeock stuted that he had in his pesession colleeto. s book
of Towa 24, Ruange 10, in said county, and produced i:, s

Elbert K. Light, ¢ erkof Ogle co. in 1859; A tax of two do'lars on
the hundred wi s Jevied indist iet No. 1, for the yeur 1859, in accor-
dance with a platin Co. Clerk’s office of said d@istrict made in 1856, in
accordance with order in record offered in evidence; s id tax amounted to
two hiundred and thirty dolars, «. d 98-100. Direcior: of dist. et No.
9, filed a certificate levying a tax of two and 50-100 do. .15 on .he
hundred, amountiog to three hundred eighty 7-100 dolla ;.

Collecto: s book offered in evidence by plff.

Said witncers farther testified that le first extended the tax on the
E3 N Wi and S Wi sec. 26, W1 see 35, B! B! see 34, and K} S E}
sec 27 of suid town, according to a plat then on file in his oflice, and
at the rate of 2% per cent on the dollar, accordance with the certificate.
At this point the defence presented a plat and called William Artz,
who testified that he was trustee of schools for said town in 1859, and
was President of the board; John A. Waguer was Clerk ; John James
was also a T:ustee and the sig:atures of said Ariz and J mes, to the
certificate upon the back of said plat are genuine.

The certiicate on the back of the map is as follows:

StATE oF ILLINOIS, } We the undersigned trustces of towa 24,
Ogle County. range 10, do hereby certify this Diagram of
Districts to be cocrect, to the best of our knowledge and belief.
24, 10, JOHN JAMES,
WILITAM ARTZ.

For plat see Record, page 19. At the top of the platare the words,

Township No 24, north of Range No 10, &e.

16
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20 Aibert Woodeocek stated that said plat was a part of the files of Lis
B office.

Thereupon defendant offerzd said Plat, certificate and filing, in cvi-
- dence. Ob_)cctlon ¢ susta’ned, and exception by I.’lnmutf.
> Said Light further testified, that he did first extend the tax
in district No. 5. on collcetor's book according to said plat, for the
year 1859, at the rate of 2 50-100 dollars on each one hundred dollars,
o accordance with the certifieate of said directors of district No. 5.
but altered the same before it wos delivered to the collector =t 8200
on-the $100.  Witness further said the platin his office previous to
one then offered in eviden:c, was made on the buck of a Teacher's
schedule. It was produced on trial below; ean’t say there was a cer-
tificate upon it.  This plat was drawn in accordance with the bounds
of district No. 5, ag first established in 1856, there was no other plat.
in the oflice when 1 was clerk made upon a teacher's sehedule.

=0 Woodeock rrealled; T was requested to search for the plat in ques-
tion. I looked among the files in my office; there were two packages
of township plats; I could rot find it. I could not state that there
21 were any ccrtificates atall npon it

Hirvam Reed recalled; Made the plat at the time of the division on
the back of a Teacher's schedule.  Mr. Richardsos was Presilent, 12
J. Wait Clerk. My impressions ave that it was certified to by I'ris.-
dent and Clerk; don't recolleet contents of cortificate.
a1 . Saionel Wagoner testiffcd that he was township trezsurer of Rockvale
T in 1858 Liad woney in his bands for distriet No 1, for that year; these

books are nmry 1ecords of moneys received and paid out.  The buoks o
recuunt of the treasurer of distriet Noo 1, and district No. 5. were «
fered 1 evidenee.  Objection by deitudant, overruled Exceptiva
taker..

The secounts were read in evidence as follows: [See Record Page 21

In these accounts, that of district No L. contains these words 1 —
“ June 29, Dist. No. 51 by o-der ot Trostecs, $47.29.”

That of No. 5, the<e ward~: ** June 2O, f~om Di r. No. 1, by order

oo 0f Trustees, 847,29, | puid of mioneys colleeted in Nistrict No. 1,

== district No 5, 847.290. OV eceticn by defend wmt overrnled  Defend
ant excer s, The money 1 oreesived from the Town Callectar, and &
part from the county Tresserer. I paid over this awewnt of MOLe -
der an order of the ‘I'rustees.

Plaintiff offered in cvidevee so mueh of an order of ¢he hoard of
Trustees of said  town as relates co the payment of money, whieh s
dated April 21, 1860, and is as follov s

a9 The bou. “ay lines of difiriet No. 5, coming ap [or consideration,

and it appecring that the boundaries of said dierriet were establiched

emed
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at an adjourned meeting of said board, halden at the school house in
district No. 8, on the 4th day of June 1859, and by an order of the
board made at said meeting, said district was established, and embra-
ces the following territory, to wit: Sections 24, 25, 35 and 36, and

12 of section 23, and all of seetion 20, except the W2 of N W) of

said section, the 18} of 8 Ef of section 27, the IZ! of the 13! of section
34, all in township 24, Range 10, K., and it appearing by petition
and remonstrance that all the voters and tax payers of said district
No. 5, were anxious and desivous to have said distriet No. 5, remain
as coustituted by said Board at said June session 1859, It is there-
fore considered that said district was correct y and lecally established
at the meeting of said board, at said June sescion, 1859 ; and itis fur-
ther ordered that the treasurer of said township be reqnired to pay ov-
er to the directors of suid distriet all the distriet tax collected from
the following persons and tracts of land, for school purposes, withiuo
said district No. 5, { v the year 1859 :

William T. Crowell, & .. 8. Congden, ¢ hif nw qr sec 26, 80.

Samuel James sw qr, see 26, 160.

J. T. Patrick, e hf se gr, see 27, 80.

Richard Westbrook, w hf see 85, 320.

Levi Westbrook, e hf e hf see 24 160.

All of said persons being residents therein and all of said tracts of
Jland situate thercon, which said treasnver will pay over to the Diree-
tors as soon as the same shall come to his hunds. In reference to the
forezoing boundary question, the following persons were sworn :

J. 'I'. Patrick, lives in distvict No. 5, as he supposed; went to at-
tend a meeting in district No. 1, which was called for the purpose of
locating the site of a school house in said district 1; said he under-
stood Mr. Green that he had no vight to vote.

David Smith, same in substance as Patrick’s testimony.

The Dboard further went into examination of the books of former
Treasurer, and fiuding them to be correet, the same were aceepted.
Board then adjourned to weet at next rezular session.

WILLIAM ARTYZ, Pres't.
SAMUEL WAGGOXNER, Clerk.

Defendants introduced as a witness Joho M. Sewell : Resident of
district No. 9, since March 1857, since which time a school has been
taught in the district—new school house built in 1859 ; might be in
1RHS.

John James—DResides in Rockvale; was trustee of sehools in 1858
and 1859 ; at the regular April meeting in 1859, a petition was pre-
sented to set off a partof district No. 1, to distriet No. 5; Artz was
chairman of the Board of Trustees. I taught school in district No. 5

23
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in the winter of 1859, 1860 and 1861. Said witness was asked the
following question: Where did the pupils residing on the east
half of the morth west quarter and the south west qr. of section 26,
and the west half of section 35 and the e hf of e Iif of section 34
and e hf of se qr of section 27 attend school during the time he taught
in said distriet?

Plaintiff objected; sustained. Iixception.

The defendants then offered to prove by said James and Artz, an-
othertrustee, that at the regularsession of the board of trustees of said
Town, holden at the regular April term 1859, an application was made
by the citizens of district No. 5, to annex to said district, the e hf of
¢ hf of section 34, the e hf of the se qr of section 27, the w hf of sec-
tion 35, the sw qr and the ¢ hf of nw qv of section 27, to said district
No. 5, and to take the same from district No. 1, of said Town, which
application was resisted by the citizens of district No. 1, that said mat-
ter was cousidered upon in part atsaid April meeting, that an adjourn-
cd meeting was then agreed upon which was to take place on the 21st
of the said April, at the same place, which was io the school house in
district No. 8, in said Town. In the intervalit was the arrangement
between the said Trustees, that they would visit the said territory, and
inspeci it, that they might learn more definitely the propriety of divi-

ding said district; One of said trustees being sick, they were unable -

to visit said prewises, before the 21st day of April; that they again
convened on the said 21st day of April in pursuance of the said adjourn-
ment, at the said Scnool House, in district No. 8, that they agreed
upon a meeting to be holden on the 19th day of May, at the Boyce
School House, in said district No. 1, for the purpose of finaily dis-
posing of the ¢uestion of the division of said School District, and
further, that in pursuance of said adjourncd meeting the said Trus-
tees did mect at the said Boyce School House, in the afternoon of the
said 19th day of May, A. D. 1859, and that most of the citizens of
both said districts were there ; that the matter was discussed in the
forenoon, and that during the afternoon they went upon the premises
desired to be attached to district No. 5, and again returned to said
Boyce School Iouse, and after duly considering the matter, they
agreed to annex said territory to district No. 5, and make known the
determination at said mecting. It being late before the business was
closed, they adjourned said meceting to meet in the school house in
district No. 8, to the 4th of June 1859, and that said meeting was du-
ly holden on the said 4th day of June 1859, in accordance with said
adjournment. To the introduction of which the Plaintiff then and
there excepted. Objection sustained. Xxception.

Thereupon defendant offered the following order, April 4, 1859.—

o
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The Trustees met at the school house in distiict 8, Town 24, Range

10 and proceeded to business. In the first place the public funds were

not ready for distribution. In the secod place a petition was prescu-

ted for the alteration of district 5, for enlarging it, and a remonstrance
accompanying it April 21. The trustecs met on this day, the funds

not being in the hands of the treasurer they adjourned. .

June 4th, 1859. The trustees mot again ab the school house in
District 8, and proceeded to business, the amount of town and State
funds to be $478.37 for distribution, allowing the treasurer his per-
centage, leaves $468.81 for distribution, in the first, one half the
amounts of funds is §234.40. The census of the town is 393 under
twenty-one and this amount is divided between the districts entitled to
the same.

Dist. 2d. The number of dayson schedule amounts to 9313, and
the amount of money tobe divided on schedule $234, 40.

The schedule of Dist. 6, was rejected on the ground of not keeping
up a school 1 previous year six months. ‘

On motion Dist. 5, an alteration was made commencing on the south
lige in the middle of scotion 23, running west SO rods, thence south,
between the line of Eightys, half mile south thence west 160 rods,
thence south to town line thence cast to middle of scction 85.

Plaintiff objected to the introduction of said orders on the ground
that they were not signed or at a regular adjourned meeting.—sus-
tained.

Defendant moves to amend said record, overruled—defendant ex-
cepts.

Defendant moves to exclude from the juiy the order heretofore read
warked ¢ A” showinga division o7 said town into districts for the
redson that the same were not madeat a regular meeting.— sverruled.

Plaintift s instiuctions were all refused and the inst a i s asked
for the defendants were all given.

Verdict for Plaintiff §47,29.

_ Defendant moves inarrest of judgement and for a new trial,

overruled, defendant excepts. ’

... The Errors assigned are—the admission of improper testimony ;
the exclusion of proper testimony ; in overruling wotion for new tri-
al in arrest; tlze verdict nud‘judgmcntis"ngainst,thc law and evidene.

In entering judgment for plaintiff. S 5

H. A, MIX AnD IEEAND & BLANCHARD,
ATTORNEYE FOR APPELLANT.
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Sciool Direcrors oF Districr No. 3, )

Tows No. 24, Ranae 10, Ore COUNTY, | APPELLANT.
US

SciooLn Direcrors or Disrricr No. 1, )

Town No. 24, RANGE 10, in Oare CounTY. | APPELLEE.

Action brought by Appelle vs. Appellant before a Justice of the
Peace, Jannary 206th, A. D. 1861, formoney had and received by
Dft. below, for the use of Plffs. below.

Appeal to the Circuit Court of Ogle County, March 4, 1861.

Bill of exceptions copied in full.

Hiram Reed tesiified : 1 am Township Treasurer of Town 24, Range
10, in this county; These four books are the reeords of my office;
There was an order made on the 7th of April 1856, distriéting Town-
ship 24, Range 10, into school distriets, this was at a regular semi-
annual meeting.

Orders read in evidence from the books kept by the township Trus-
tees as follows: ,

District No. 1, shall commence on the south line of the Township,
an the cenier of section 35, running north thiough center of scctions
89, 26, 23, 14, to center of 14, on the north; thence west on north
line of sections 14 & 15,t0 Rock Riyer; thence following the meander-
ings of the River to the south line of Town; thence east to the place
ot beginning.

District No. 5, shall commence as the south-cast corner of the town;
thence North, on the east side of the town to the north-east corner sec-
tion 24; thence vwest to the center of section 23 on the north; thence
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mth Hll'n\];_-_h the eenter of see. < B 20, & f}.—.‘, to the south line of the
wwn; thenee east to the place of beginning.

Daniel I, Green testified; I have lived in district No. 1, five or six
vears, heard the record rexd, they have alway elected directors with
bonndaries according to the 1ecord.

Albert Woodcock, County Clerk of Ogle county, produces the ful-
lowing, on file in his office.

We hereby cestify that we require the rate of two per cent to be
ievied £ r the purpose of building a Scheol House, on all the taxable
praperty of our distriet, for the year 1859.

(iiven under our hands this Oth day of September 1859.

. P. McCAMLEY, ) Directors district No. one, Town-
WILLIAM BOYCE, - ship No. 24, Range No. ten, Coun-

BENJAMIN BOYCI, )ty of Ogle, and State of Tllinois.
Listof Tax Payes; Winnian Werrz, Danien . GREEN (and others)

Raid Woodcock stated that he had in his pessession collector’s book
of Lown 24, Range 10, in said county, and produced it.

Elbert K. Light, Clerk of Ogle co, in 1859; A tax of two dollars on
the hundred was levied in distiiet No. 1, for the yesr 1859, in accor-
dance with a platin Co. Clerk’s office of said distvict made in 1856, in
accordance with order in record offeredin evidence; said tax amounted to
two hundred and thirty dollars, and 93-100. Directors of distriet No.
5, filed a certificate levying a tax of two and 50-100 dollars on the
hundred, amounting to three hundred cighty 7-100 dollars.

Uollector’s book offered in evidence by plil.

Said witness further testified that he first extended the tax on the
93 N W1 and S W1 see. 26, W4 sec 35, B! Ef see 34, and Ei S E}
<ce 27 of said town, according to a plat then oa fila in his office, and
at the rate of 21 per cent on the dollar, accorvance with the certificate.
At this point the defence presented a plat and called William Axtz,
who testified that he was trustee of schools for said town in 1859, and
was President of the board; John A. Waguer was Clerk ; John James
was also a Trustee and the signatures of snid Artz and James, to the
certificate upon the back of said plat are genuine.

The certificate on the back of the mup is as follows:

Stark or ILuiNors, We the undersigned trastees of town 24,
Ogle County. } range 10, do hereby certify th's Diagram of
Districts to be correct, to the best of our knowledge and belief.
24, 10: JOHN JAMES,
WILLTAM ARTZ.

For plat see Record, page 19. At the top of the platare the words,

Tawnship No 24, north of Range No. 10, &e.
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Albert Woeodcock stated that said plat was a part of the files of Lis
(./ﬁ‘“'(?.

Thereupon defendant offered said Plat, certificate and filing, 1n evi-
dence. Objection : sustained, and exception by Plaintiil.

Said Light further testified, that he did first extend the tax
in district No. 5. on collcetor’s book according to suid plat, for the
year 1859, at the rate of 2 50-100 dollars on each one hundred duliars,
in accordance with the certificate of =aid divectors of district No. 9,
but altered the same Lefore it was delivered to the collector ut $2.00
on the 8100. Witness further said the plat in his office previous to
one then offered in cvidenze, was made on the back of a Teacher's
schedule. It was produced on trial below; can’t say there was a cer-
tificate upon it. This plat was drawn in aceordance with the bouud:
of district No. 5, as first established in 1856, there was no other plat
in the office when I was clerk made upon a teacher’s schedule.

Woodeuck recalled; T was requested to search for the plat in ques-
tion. I looked among the files in my office; there were two packages
of township plats; I could not find 1t. I could not state that ther
were any certificates atall upon it.

Hiram Reed recalled; Made the platat the time of the divisien on
the back of a Teacher's schedule.  Mr. Richardson was President, 10
J. Wait Clerk. My iwmpressions are that it was certified to by Presi-
dent and Clerk; don't recollect eontents of certificate.

Sacuel Wagoner testified that he was township treasurer of Roelkival.
in 1859; iad woney in his hands for district No 1, for that year; those
books are my records of moneys received and paid out. The Looks o
account of the treasurer of district No. 1, and district No. 5. were of
fered in evidence.  Objection by defendant, overruled.  Fxception
takern.

The accounts were read in evidence as follows: [See Record Page 27

In these accounts, that of district No. I, contains these words @
“ June 29, Dist. No. 5, by order ot Trustees, $47.20."

That of Nu. 5, these words: *¢ June 29, {from Di t. No. 1, by ornder
of Trustees, $47.29.” 1 paid of moncys collected in District No. 1,
distriet No. 5, 847.20.  Ob’cction by defendant overruled.  Defend.
ant excepts.  The woney 1 received om the Town Collector and «
part from the county Tr v I paid over this winount of money un-
der an order of the Yrusices.

Plaintiff offered in evidence so much of an order of the board of
Trustees of said  towu as relutes o the payment of woney, whieh is
dated April 21, 183640, and is as follows:

The boundary lines of district No. 5, coming up for considerativi,
and it appearing that the boundaries of said distiict were esteblishod
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at an adjourned meeting of said board, hiolden at the school house in
district No. 8, on the 4th day of June 1859, and by an order of the
board made at said meeting, said district was established, and embra-
ces the following territory, to wit: Sections 24, 25, 35 and 306, and

K2 of section 23, and all of section 26, except the W1 of N W1 of

said section, the BB} of S E} of section 27, the B} of the 1) of section
34, all io township 24, Range 10, K., and it appearing by petition
and remounstrance that all the voters and tax payers of said district
No. 5, were anxious and desirous to Lhave said distriet No. 5, remain
as coustituted by siid Board at said June session 1859. It is there-
fore considered thatsaid district was correct’y and lezally cstablished
at the meeting of said board, at said June session, 1859 ; und itis fur-
ther ordered that the treasurer of said township be required to pay ov-
er to the directors of said district all the district tax collected from
the following persons and tracts of land, for school purposes, within
said district No. d, for the year 1859 :

William T. Crowell, & I2. S. Congden, ¢ hf nw qr see 26, 80,

Samuel James sw qr, sec 26, 160.

J. T. Patrick, e If se qr, sce 27, 80.

Richard Westbrook, w hf sec 55, 320.

Levi Westbrook, ¢ hf e hf sec 34, 160.

All of said persons being residents therein and all of said tracts of

lund situate thereon, which said treasurer will pay over to the Diree-
tors as soon as the same shall come to his hands. In reference to the
foregoing boundary question, the following persons-were sworn :

J. T. Patrick, lives in district No. 5, as he supposed; went to at-

tend a meeting in district No. 1, which was called for the purpose of

locating the site of a school house in said district 1; said he under-
stood Mr. Green that he had no right to vote.

David Smith, same in substance as Patrick’s testimony.

The board further went into ezamination of the books of former
Treasurer, and finding them to be correct, the same were aceepted.
Board then adjourned to meet at next regular session.

WILLIAM ARTZ, Pres’t.
SAMUEL WAGGONER, Clerk.

Defendants introduced as a witness John M. Sewell : Resident of

distriet No. 5, since March 1857, since which time a school has been
taught in the district—new school house built in 1859 ; might be in
1858. b

John James—Resides in Rockvale; was trustee of schools in 1858
and 1859 ; at the regular April meeting in 1859, a petition was pre-
sented to set off a part of district No. 1, to district No. 5; Artz was
chairman cf the Board of I'rustees. I taught school in district No. H
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in the winter of 1859, 1860 and 1861. Said witness was asked the
following question: Where did tbe pupils residing on the cast
half of the morth west quarter and the south west qr. of section 20,
and the west half of section 35 and the e hf of e Lf of section 34
and e hf of se qr of section 27 attend school during the time he taught
in said distriet?

Plaintiff objected; sustained. Ixception.

The defendants then offered to prove by said James and Artz, an-
othertrustee, that at the regular session of the board of trustees of said
Town, holden at the regular April term 1859, an application was made
by the citizens of district No. 3, to ennex to said district, the e hf of
¢ hf of section 34, the e hf of the se qr of section 27, the w hf of sec-
tion 35, the sw qr and the e hf of nw qr of section 27, to said district
No. 5, and to take the same from district No. 1, of said Town, which
application was resisted by the citizens of district No. 1, that said mat-
ter was considered upon in part atsaid April meeting, thatan adjourn-
ed meeting was then agreed upon which was to take place on the 21st
of the said April, at the same place, which was in the school house in
district No. 8, in said Town. In the intervalit was the arrangement
between the said Trustees, that they would visit the said territory, and
inspect it, that they might learn more definitely the propriety of divi-
ding said district; One of said trustees being sick, they were unable
to visit said premises, before the 2Ist day of April; that they again
convened on the said 21st day of April in pursuance of the said adjourn-
ment, at the said Scnool House, in district No. 8, that they agreed
upon a mecting to be holden on the 19th day of May, at the Boyce
School House, in said district No. 1, for the purpose of finaily dis-
posing of the question of the division of said School District, and
further, that in pursuance of said adjourned meeting the said Trus-
tees did mect at the said Boyce School House, in the afternoon of the
said 19th day of May, A. D. 1859, and that most of the citizens of
both said districts were there ; that the matter was discussed in the
forenoon, and that during the afternoon they went upon the premises
desired to be attached to district No. 5, and again returned to said
Boyce School Iouse, and after duly considering the matter, they
agreed to annex said territory to district No. 5, and make known the
determination at said meeting. It being late before the business was
closed, they adjourned said mceting to meet in the school house in
district No. 8, to the 4th of June 1859, and that said meeting was du-
ly holden on the said 4th day of June 1859, in accordance with said
adjournment. To the introduction of which the Plaintiff then and
there excepted. Objection sustained. Bxeception.

Thereupon defendant. offered the following order, April 4, 1859.—
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The Trustees met at the school house in distriet 8, Town 24, Ravge
10 and procceded to business. In the first place the I}x{bhc funds were
not ready for distribution. In the secod pl. ce a petition was presen-
ted for the alteration of district 5, for enlarging it, and a remonstrance
accompanying it April 21. The trustecs met on this day, the funds
not being in the hands of the treasurer they adjourned. ;

June 4th, 1859. The trustees mct again at the school house in
District 8, and proceeded to business, the amount of town and State
funds to be $478.37 for distribution, allowing the treasurer his per-
centage, leaves $468.81 for distribution, in the first, one half the
amounts of funds is $234.40. The' ccnsus of the town is 393 under
twenty-one and this amount is divided between the districts entitled to
the same. ' ;

Dist. 2d. The number of days on schedule amounts to 9313, and
the amount of money tobe divided on scheddle $234, 40.

The schedule of Dist. 6, was rejected on the ground of not keeping
up a school 10 previous year six months. Kyt

On motion Dist.'5, an alteration was made commencing on the south
line in the middle of section 23, running west 80 rods, thence south,
Detween the line of Lightys, half mile south thence west 160 rods,
thence south fo town line thence cast to middle of section 35.

Plaintiff objected to the introduction of said orders on the ground
that they weic not signed or at a regular adjourned meeting.—sus-
tained. - !

Defendant moves to amend said record, overruled—defendant  ex-
ecpts. v ' - -

Defendant moves to exclude from the jury the order heretofore read
marked “‘A” showing a division of said town into districts for the
reason that the same were not made at a regular mectinc.—overruled.

Plaintifi’s instructions were all refused and the instructions asked
for the defendants were all given. g

Verdict for Plaintiff $47,29.

Deféndant moves in arrest ‘of judgement and for a mew trial,
overruled, defendant excepts. ’

The Errors assigned‘are-——the admission of improper testimony ;
the exclusion of proper testimony ; in overruling motion for new tri-
al in arrest; the verdict and judgment is against the law and evidenc.

In entering judgment for plaintiff.

. A. MIX axp LELAND & BLANCIIARD,
ATTORNEYS FOR APPELLANT.
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ABSRACT OF RECORD.

Scunocn Direcrors or Disrricr No. 5, )

TownN No. 24, RaneE 10, CGLe CoUNTY, ) APPELLANT.
Us

Scioor DireEcrors or Districr No. 1,

TowN No. 24, RANGE 10, in OGLE COUN"‘" ) APPELLEE.

Action brought by Appelle vs. Appellant before a Justice of the
Peace, January 206th, A. D. 1861, for money had and received by
Dft. below, for the usc of Plffs. belosw.

Appeal to the Circuit Courr of Ogle County, March 4, 1861.

Bill of exceptions copied in full.

Hirem Reed testified : I am Township Treasurer of Town 24, Range
10, in this county; Thesc four books are the records of my office;
Phere was an order made on the Tth of April 1856, districting Town+
ship 24, Range 10, into school districts, this was at a 1cnular semi-
annual meeiing.

Ordexs read in evidence from the books kept by the township Trus-
tees as follows:

District No. 1, shall commence on the south line of the Townsbip,
on the center of section 35, running north thiough center of scetions
39, 206, 23, 14, to center of 14, on the wvorth; theuce west on north
line of su:unus 14 & 15,t0 Rock Riyer; thence following the meander-
ings of the River to thc south line of Town; thenge cust to the place
of beginning.

District No. 5, shall commence as the south-east corner of the town;
thence \'mLh ou the east side of the town to the north-cast corner sec-
tion 24; thenee west to the center of section 23 on the north; thence



nith through the eenter of see. 23, 26, & 35, to the south line of the
iown; thence cast to the place of bo_t_:umm_-_:

Uaniel I, Green testitied: T have lived in district No. 1, five or six
vears, heard the record read, they have alwayr clected directors with
houndaries according t5 the 1ecord.

Albers Woodcock, County Clerk of Ogle county, produces the fol-
lowing, on file in his oflice.

We hereby cetify that we require the rate of two per cent to be
levied f v the purpose of building a School House, on all the taxable
property of our distriet, for the year 1859.

(ziven under our h.lud\ this th day of \optunbex 1859.

I, . McCAMLEY, ) Directors d'strict No. one, Town-
WILLLAM BOYCE, -ship No. 214, Range No. tcn Coun-
BENJAMIN B()\'( B, ) ty of Ogle, and State of ]llmm\.

Listof Tawe Payers; Winnraz Wertz, DaN oL . GreeN (and others)

Said Woodceock stated that he had in his pessession collector’s book
of Town 24, Range 10, in said county, u ind produced it.

Elbert K. Light, Clerk of Ogle co, in 1859; A tax ol two dollars on
the hundred was Jevied in dist.ict No. I, for the year 185Y, in accor-
dance with a platin Co. Clerk’s oflice of said district made in 1856, in
accordavee with order in record offeredin evidence; =aid tax amounted to
two hundred and thirty dollars, and 93-100. Directors of district No.
), filed a cextificate levying a tax of two and 50-100 dollars on the
Lundred, amounting to three hundred cighty 7-100 dollars.

Collector’s book offered in evidence by plil.

Said witness further testified that he first extended the tax on the
]C} N Wi and S Wi sce. 26, W see 35, 182 182 sec 34, and E} S E}
see 27 of said town, according to a plat then on file in his office, and
at the rate of 22 per cent on the dollar, accordance with the certificate.
At this point the defence presented a plat and called William Artz,
who testified thathe was trustee of schools for said town in 1859, and
was President of the board; John A. Wagner was Clerk ; John James
was also a Trusteeand the siciatures of said Artz and James to the
certificate upon the back of caid plat are genuine.

The certificate on the back of the map is as follows:

SraTE oF ILLINOIS, We the undersigned trustces of town "1
Ogzle County. }
Districts to be correct, to the best of our knowledge and belief.
24, 10. JOHN JAMES,
WILLIAM ARTZ

Por plat see Reeord, page 19, At the top of the platare the words,

Township No 24, north of Range No, 10, &e.

range 10, do h(.lcby certify this Diagram of

16
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Aibert Woodcock stated that said plat was a part of the files of his
office.

Thereupon defendant offered said Plat, certificate and filing, iu evi-
dence. Objection : sustained, and exception by Plaintiil.

Said Light further testified, that he did first extend the tax
in district No. 5. on collecetor’s book according to said plat, for ¢
year 1859, at the rate of 2 H0-100 dollars on each one hundred dolis. -,
in accordance with the certificate of said divectors of district Na. 5,
but altered the same before it was delivered to the collector st 32.00
on the 8100. Witnoess further said the plat in his office previous to
one then offered in eviden-e, was made on the back of a Teacher's
schedule. It was produced on trial below; can’t say there was a cer-
tificate upon it.  This plat was drawn in accordance with the bounds
of distriet No. 5, as first cstablished in 1856, there was no other plat
in the office when T was clerk made upon a teacher’s schedule.

Woodcuck recalled; 1 was requested to search for the plat in ques-
tion. I looked among the files in my oiffice; there were two packages
of township plats; I could not find it. T could not state that tier
were any certificates atall upon it

Hiram Reed recalled; Made the plat at the time of the division on
the back of a Teacher's schedule.  Mr. Richardson wus President, 1
J. Wait Clerk. My impressions are that it was certified to by Presi-
dent and Clerk; don’t recollect eontents of certificate.

Sav:nel Wagoner testitied that he was township treasurer off Rockvale
in 1859; had money in his hands for district No 1, for that yenr: those
books are niy. records of moneys received and paid out.  The books o
account of the treasurer of distriet No. 1, and district No. O, were ol
fered in evidence.  Objection by defendant, overruled.  Exception
takern.

The accounts were read in evidence as follows: [See Record Pawe 2]

In these accounts, that of district No. I, contains these words :—
¢ June 29, Dist. No. 5, by order of Trastecs, §47 20"

That of No. 5, these words: *“June 29, {rom Di t. No. 1, by arder
of Trustees, $47.29.”" 1 paid of moneys colleeted in District Noo 1, o
distriet No. 5, 847.20.  Ob‘ection by defendant overreled.  Defend.
ant excepts.  The money 1 received (rom the Town Collector, and o
part from the county Tro ~ier. I paidover this muoant of moneg un-
der an order of the Trastees.

Plaiotiff offered in cvidence so much of ap order of the board of
Trustees of said  town as velates o the payment of money, which is
dated April 21, I860, aud is as follows:

The boundary lines of district No. 5, comive up for consideration.
and it appearing that the baundaries of said district were estebiished
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at an adjoureed meeting of said board, holden at the school house in
district No. 8, on the 4th day of June 1859, and by an order of the
board made at said meeting, said distriet was established, and embra-
ces the following territory, to wit: Sections 24, 25, 35 and 30, and

152 of seetion 23, and all of section 26, except the W1 of N W of

said section, the B! of S 15} of section 27, the I8 of the 1) of section
54, all in township 24, Range 10, 1., and it appeating by petition
and remonstrance that ail the voters and tax payers of said district
No. 9, were anxious and desirous to Lhave suid distriet No. D, remain
as constituted by suid Board at said June session 1859. Tt is there-
fure considered that said district was correct'y and legally established
at the meeting of said board, at said June session, 1859 ; and itis fur-
ther ordered that the treasurer of said township be required to pay ov-
er to the directors of suid distriet all the distriet tax collected from
the following persons and tracts of land, for school purposes, within
said distriect No. §, f'r the year 1859 :

William T. Crowell, & I5. 8. Congden, ¢ hf nw qr sec 26, 80,

Samuel Jumes sw qr, sec 26, 160.

J. T. Patrick, e bf se qr, sce 27, 80.

Richard Westbrook, w hf sec 85. 320.

Levi Westbrook, e hf e hf see 34 160.

All of said persous being residents therein and all of said tracts of

land situate thercon, which said treasurer will pay over to the Direc-
tors as soon as the same shall come to his hands. In reference to the
furegoing boundary question, the following persons were sworn :

dJ. T\ Patrick, lives in distvict No. 5, as he supposed; went to at-

tend a meeting in district No. 1, which was called for the purpose of

locating the site of a school house in said district 1; said he under-
stood Mr. Green that he had no right to vote.

David Swith. same in substance as Patrick’s testimony.

The board further went into examination of the books of former
Treasurer, and finding them to be correet, the sume were aceepted.
Board then adjourned to meet 2t next regular session.

WILLTAM ARTZ, Pres’t.
SAMUEI WAGGONER, Clerk

Defendants introduced as a witness John M. Sewell : Resident of

district No. 5, since March 1857, since which time a school has been
taught in the district—new school house built in 1859 ; might be in
1858.

John James—Resides in Rockvale; was trustee of schools in 1858
and 1859 ; at the regular April meeting in 1859, a petition was pre-
sented to set oftf a part of district No. 1, to district No. 5; Artz was
chairman cf the Buard of Trustees. I taught school in district No. 5

1
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in the winter of 1859, 1860 and 1861. Said witness was asked the
following question: Where did the pupils residing on the east
half of the north west quarter and the south west qr. of section 26,
and the west half of section 35 and the ¢ hf of e hf of section 34
and e hf of se qr of section 27 attend school during the time he taught
in said distriet?

Plaintiff objected; sustained. IXxception.

The defendants then offered to prove by said James and Artz, an-
othertrustee, that at the regular session of the board of trustees of said
Town, holden at the regular April term 1859, an application was made
by the citizens of district No. 5, to annex to said district, the e hf of
¢ hf of section 34, the e hf of the se qr of section 27, the w hf of sec-
tion 35, the sw qr and the e hf of nw qr of section 27, to said district
No. 5, and to take the same from district No. 1, of said Town, which
application was resisted by the citizens of district No. 1, that said mat-
ter was considered upon in part atsaid April meeting, thatan adjourn-
ed meeting was then agreed upon which was to tuke place on the 21st
of the said April, at the same place, which was in the school house in
district No. 8, in said Town. In the interval it was the arrangement
between the said Trustees, that they would visit the said territory, and
inspect it, that they might learn more definitely the propriety of divi-
ding said district; One of said trustees being sick, they were unable
to visit said premises, before the 21st day of April; that they again
convened on the said 21st day of April in pursuance of the said adjourn-
ment, at the said Sczhool House, in district No. 8, that they agreed
upon a meeting to be holden on the 19th day of May, at the Boyce
School House, in said district No. 1, for the purpose of finaily dis-
posing of the question of the division of said School District, and
further, that in pursuance of said adjourned meeting the said Trus-
tees did meet at the said Boyce School House, in the afternoon of the
said 19th day of iay, A. D. 1859, and that most of the citizens of
both - said districts were there ; that the matter was discussed in the
forenoon, and that during the afternoon they went upon the premises
desired to be attached to district No. 5, and again returned to said
Boyce School House, and after duly censidering the matter, they
agreed to annex said territory to district No. 5, and make known the
determination at said meeting. It being late before the business was
closed, they adjourned said meceting to meet in the school house in
district No. 8, to tiic 4th of June 1859, and that said meeting was du-
ly holden on the said 4th day of June 1859, in accordance with said
adjournment. To the introduction of which the Plaintiff then and
there excepted. Objection sustained. Exception.

Thereupon defendant offered the following order, April 4, 1859.—

-
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Tho Trustees met at the school house in distiict 8, Town 24, Range
10 and proceeded to bqsmess. In the first plage the public funds were
not ready for distribution. In the secod plere a patition was presen-
ted for the alteration of district 5, for enlarging it, and a remonstrance
accompanying it April 21.  The trustees met on this day, the fuuds
not being in the hands of the treasurer they adjourned.

June 4th, 1859. The trustees mot again at the school house in
District 8, and proceeded to business, the amount of town and State
funds to be $478.37 for distribution, allowing the treasurer his per-
centage, leaves $468.81 for distribution, in the first, one half the
amounts of funds is $284.40. The census of the town is 393 under
twenty-one and this amount is divided between the districts entitled to
the same.

Dist. 2d. The number of days on schedule amounts to 9313, and
the amount of money tobe divided on schedule $234, 40.

The schedule of Dist. 6, was rejected on the ground of not keeping
up a school 1n previous year six months. : -

On motion Dist: 5, an alteration was made commencing on the south
line in the middle of section 23, running west 80 rods, thence south,
between the line of Kightys, half mile south thence west 160 rods,
thence south to town line thence cast to middle of scction 85.

Plaintiff objected to the introduction of said orders on the ground
that they were not signed or at a regular adjourned meeting.—sus-
tained.

Defendant moves to amend said record, overruled—defendant  cx-
cepts.

Defendant moves to exclude from the jury the order heretofore read
marked “ A” showing a division of said town into districts for the
reason that the same were not made at a regular meeting.—overruled.

Plaintiff’s instructions were all refused and the instructions asked
for the defendants were all given.

Verdict for Plaintiff $547,29.

Defendant moves 1in arrest of judgement and for a new trial,
overruled, defepdant excepts.

The Errors assigned are—the admission of improper testimony ;
the exclusion of proper testimony ; in overruling motion for new tri-
al in arrest; the verdict and judgment is against the law and evidenc.

Io entering judgment for plaintiff.,

H. A. MIX Asp LELAND & BLANCHARD,
ATTORNEYS FOR APPELLANT.
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THE SUPREME COURT"

OF THE

STATE OF ILLINOIS;

Third Grand Division, April Te:m, A. D. 18683,

e <t et

SCHOOL DIRECTORS DISTRICT NO. 5, )
Towx 24, Raxce 10. |

. \AFPPEAL FRCM OGLE,
SCHOOL DIRECTORS DiSTRICT NO. 1, |
Tcwn 24, Rancr 10. J

APPELLANTS BRIEF :

This action was commenced by District No. 1 zs. Disttict No. 5, to recover a
sum of morey had und received by District No. 5, for the use of Districe No. 1.

The facts in this case, as we claim them to be, are us follows :

District Nu. 1 claimed, tlat on the seventh of April 1856, at a regnlar meet-
ing of the town Trustees of town 24, said Lrustees laid off said town into School
Districts. and designated the bouudaries thereof.  (School Luws of 1855,scc. 34.)
(Record 13.)

At a regular meeting of the trustees of said town, held in April 1859, the
trustees hud under consideration the subject ot annexing to district No. § the fol-
lowing described real estate which wus then included within the boundaries of
district number 1, viz: ¢ ht of ¢ bt of scetion 34; w i of seetion 355 e ht of
re qr of section 27, (vide Record 24-25 ab.) That said regular meeting adjourn-
«d to meet at the same place on the 21st of sawe month, to give said tiustees an
opportunity to inspeet the territory preposed to be annexed to district No. 5; thas
ou the 21st of April said trustees convened pursaant to adjournment ; without
concludipg the matter, they adjournca to meet on the 4th of Juney

YTrustees met June 4th 1859, pursuaut to adjonrnment.  The boundary lines
of district numbzr 5 were desienated and a map of said town prepared aund filed
as required by law. (School Juws off 1857, section 83, (Record =7, mup puge
19.)

At o regular adjourned meeting of the trustees of said town, held on the 2Ist
day of April 1860, it was ordered that said district vumber d remain as constita-
ted by the bourd at its sesszon Juuve 4, 1852, (Llecord 23.)

Abopt the 9th of September 1829, the inhabitants of distriet number 1 lev-
ied a tax of 1wo per cent. upon ull the taxable property in said district; (record
17) said tax was cstended on the lands whove described, and which were before
annexed to district number 5. (Record 18.) The tax when collested was paid
syer 10 t.c.;\_vnbl;i‘p Arevsurer. (Record 21.) ' i o)
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At a regular adjourned meeting of trustees, held April 21, 1860, it was or-
dered that the town treasurer pay to the directors of said district, number 5, all
the tax collected upon the land annexed as aforcsaid to district nvmber 5, (Record
23) which was paid in pursuant to said order, amounting to $47.29. (Record 25.)

District number 1 claiming that the acts of the trustees in aonexing said
lands to said district number 5, were illegal aud void, brought this action as afore-
said and recovered judgment.

It a plat Leing made, regularly certified a1 filelin the Clerk’s office is es-
sential, then we claim that the cvidence does not establish the position assumed
by plaintiff below, that the land deseribed was incladed within the boundaries of
district number 1, at any time. The only evidence offered upon that point was an
entry upon the records, designating the boundaries of Schocl districts in town 24,
(Vide record 14.) The trustees were then acting under the 34th section of the
School laws of 1855, which required the ¢ trustees to lay off the towuship into
districts and prepare maps and designate thereon the distriets, by numbers, said
map to be certificd by the U'resident and Clerk of the board und filed with, and re-
corded by the County Clerk, in a book to be kept for that purpose.”

No map of the supposed districting in April 1886 was put in evidence on the
trial below, but an attempt was made to prove the existence, at one time, loss and
contents of such map.

Hiram Read testified that he made such a map on the back of a teacher's
schedule ; his fmpression was that it was certified to by the President and Clerk.
e does not testify as to the contents of the wap or certificates. (Record )

Albert Woodcock, County Clerk, testified that, being requested, he lovked
among the files in his office; there were two packages of town plats ; could not
find the plat ; could notstate that there were avy certificates upon it. (Record 20.)

Lilbert IC. Light testified that he was County Clerk in 1859 ; that there was
a plat in his office of the districting in 1856, in accordance with the o 2or of dis-
trictivg in 1856 ; 1t was made on the back of o teacher’s schedule; we had the
plat at the trial before the justice. (Record 18-20.)

i his is all the cvidence upon the point.  If we concede the existence of such
a wap, no suflicicnt foundation is laid for'the introduction of secondary evidence
of its contents. It does not appear that dilicent search had been made for the
sume. It had becn in the custody of some other person thun the clerk, who was
not produeed as a witness.  The following authorities arc cited upoir this point.
19 111, 626; 5 Gil., 117.

The e wus o satisfactory evidence of t':c conteat. of said map or certifieates.
19 111., €3

The plaintifi’ below seems to have appreci-ted the fact that lin had failed to
lay a sufficicnt foundation for tiie introduction of parole evidence, to preve the
contents of map, for he makes no attempt to prove such contents.

But, if it be £ nd that said town was lezally laid oft into distriets on the 7th
of April 1856, and tie pareels of land heretofore described were included iu the
boundaries of said district, No. 1, then the ¢restion reeurs as to whether the ze-
tion of the trustees in 1859, changing the b.indar " aes of said distriets, No. 1
and 5, so us to ivclude said parccls of Jand within th~ beundaries of said district
No. 5 was legal. The trustees were ther -ung under the 33 scetion of the
School laws of 1857, which provided that trusices wight “alter or change’” said
map at any regular session, to suit the wishe: and couveniences of u majority of
the inhabitants of their town.

Now, it is alledge ! that the districting of said town 24 in 1859, in accord-
ance with the map then filed, (Record 19,) was not made at a regular session.—
The 82 section of the act of 1857 provides that regular semi-annual sessions shall
be held ou the first Mondays of April and October, in cach year, and other meet-
ings at sach other times and places as the Trustees shalt think proper ; and fur-
ther, that the Pr-sident of the board, or any two mewbers thereaf may eall a spe-
cial meeting of the board. 1f it Le held that the watter of diyiding towns iuto
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School distriets must be done at ane of these regular sewi annual sessions, then
comes the inquiry whether the action in 1859, was at a 1egular or special session.
There is nothing in the entire record that tends to show that there was a special
mecting of the board called by the President, or any two members of the board,
as required by law.

1t however appears from the records, kept hy the taustees for the year 1859,
and offered in evidence by defendaut, that a regular meeting of the board was
held on the -th of April of that year, and the watter of changing the boundaries
of distriet number 5 was considered.  The vecord shows that the board were una-
ble to complete the business fur whicit they wet, hut fails to show an adjournment
to any specified day. (Recovd p. 26.) §

But, it appears from the same record, that the beard met on the 21st of the
same month, for the purpose of transacting the unfivished business of the 4th ot
April meeting ; and the record also shows that they again adjourned, leaving the
<ame business unfinished, (vide Record 26.) without naming a day of meeting, so
{av as appears of reeord.  On the 4th of June of same year, the board again met
and completed said untinishic 1 business. The alteration was madein district No.
A and 1, as before stated and a map made and filed in the County Clerk’s office.
{ Record 206, 27 and 19.)

Now it is true that the record of these several mectings does not-show an ad-
journment to the next time of weeting, bur the record does show the nature of
'he business under consideration at the vegnlar session, ard that that business, was
wnfinished at cach session, until the last, when it was completed. and that no oth-
¢r business was transacted at these several meetings, exeept tic business under

(= i)

consideration at the veanlar session in April.

Now. if the law requires that the laying off of a town into school distriets
must be done at a reguiar session, there ¢an be no ohjection to a regular session,
aiter having had such matter under consideration, adjourning and completing said
business at an adjourned meeting.  This is too well settled to require arguwent,
or authority in support thereof.  Was the alteration of districts number 1 and §
completed at an adjourned meeting of the regular Apnl session ? Ve think it is
elear from the record offered in evideuce by defendants below, that the alterations
were made at such adjourned meeting for reasons heretolore stated ; but the court
excluded the record from the jury on objection made by plaintiff, that it did not
show that it was at a vegalar adjourned mecting, and that the record was not sign-
cd by the President and Clerk. ‘

The 82 scetion of the faw of 1857, which requires that the minutes of the
board of Trustees st all be sizned by the President and Clerk, is only directory 3
and the minutes, although not so signed, are to be considered valid until the con-
trary is shown. The Justices &e., »5. House we., Geo.. 328.

The court will not hold such direction to be mandatory, unless such a con-
siruction is necessary to accomplish the ebject coutemplated by the act. No pub-
lic inconverience or private dumage can arise from the neglect to observe the
striet letter of the act, it the court hold it to be directory, while, on the ether
hand, serions inconvenicnces might avise, by holding it to be mandatory, for such
procecdings are more frequently nov signed than signed, und a large portion of
the proccedings of School trustees would be tonnd invalid. Such teghnical nice-
ty will never do.  Whether tle records were those of the trustees, and whether
made 2t regular adjourned sessions, or at special sessions, were all questions of
fact for the jury to pass upon, and the veeords should bave heen admitced in evi-
deuce, as well us the oral evidence of the parties.  The defendant, below, propos-
od to amend the reeord in accordanee with the fuets, so that it would show the
sessions to be regular adjourned ones. and to have the same sigoed by the Presi-
dent and Clerk, Nune. pro. tune., and to use thew us amended, in evidenee. (Re-
cord p. 27.)  The conrt rejected the proposition.

The board of trustees, or elerk had au undoubted 1ight to amend theiv record
in aceordanee with the real facts in the ense, and corvect the form theeeot so that
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they might comply with the law @ Tlarris vs. School District No. 10, 8 Ifoster
[N. H.] 58 and authorities there cited ; Cass vs. Bellows, 11 Foster [N. H.]J501L.

The defendants below, offered, in evidence, a map made in pursuance ot the
order, changing districts number 1 and 5, which was excluded by the court, on
the ground that it was not certified to by the President and Clerk. {Record p. 19)
The map was properly filed in the County Clerk’s office, and was certified to by two
of the trustees, who made and fuily identified, which is a compliance with the
spirit of the act. This court has decided that the provision requiring a map to
be certified and filed &e., is only directory : Munson vs.Miner, 22 Ill., 595. But
all of these supposed errors and defects were subsequentiy, permauneantly cured, by
the action of the board at a regular adjourned meeting, held on the 21st of April
1860, in ratifying and recognizing the existence of said school districts as estab-
lished by said trustees, on said 4th of June, A. D. 1859. This orderis found on
Record p. 22, and we call your Honors special attention to the same, for it was
introduced by the plaintiffs below, without objection, and is strictly formal, and
disposes of all these questions: Sawyer vs. Williams, 25 Vermont, 311 ; Pierce
vs. Carpenter, 10 Vermont, 481 ; Alden vs. Rounsville, 7 Metcalf, 219.

The amount in controversy, was paid to appellants by the Township Treasu-
rer upon the order of the board of trustees. (Record p. 25.)

Now conceding, for the sake of the argument, that the township treasurer
ought not to have been directed by the trustees to pay the money to appellants,
can appellee recover the money from appellants in this action 7 We think not.
The parties thus again ratified the new district. If the treasurer has paid the
money to a wrong party, the trustees had control of the board, and their disposi-
tion of it was an exercise of authority, on a subject under their control.

There certainly can be no implied promise on the part of district number 5
to pay the money thus received to district number j.

There is no dispute about the facts being as stated in the 4th instruction, on
the part of the defendants below, (Record p. 30) but the jury paid no attention
to 1t.

The first instruction for plaiatiffs below, is not the law. It was calculated to
mislead thé jury, as being an assumption that the districts was not properly alter-
ed at the June meeting, 1859, and it left the question of law as to what facts
were necessary to make a legal change of the boundaries of the district, to the
jury. It is a'so objectionable because it takes the position that no subsequent
ratification of the attempt to change the lines of the District could be made by
the trustees.

On the subject of the power and authority of the trustees to act within their
sphere, and as to a subsequent ratification of imperfect action, sec Metz ct. al.,
ws. Anderson, 23 of Ill., 467,

H. A. MIX, AxD
~LELAND & BLANCHARD,
For Agpellants.






. THE SUPREME COURT

OF THE

STATE OF ILLINOIS:;

Third Grand Division, April Term, A. D. 1863,
A A

SCHOOL DIRECTORS DISTRICT NO. 3,

% Towx 24, Raxge 10. |
vs. rAPPEAL FROM OGLE,
SCHOOL DIRECTORS DiSTRICT NO. 1, | -

»Tewn 24, Raner 10. J

APPELLANTS BRIEF :

This action was commeuced by Distriet No. 1 vs. District-No. 5, to recover.a
sum of money had and reccived by District No. 5, for the use of District No.-1.

The facts in this case, us we claim them {o be, are as follows : ’

District Nu. 1 claimed, tlat on the seventh of April 1856, at a regular meet-
ing of the town Liustees of town 24, said Trustees laid off said town into School
Districts. and desigunated the boundaries thereof. (School Laws of 1855 sec. 34.)
(Record 13.)

At-a regular meeting of the trustees of said town, held in April 1859, the
trustees had under consideration the subject ot annexing to district No. 5 the fol-
lowing described real estate whieh was then included within the beundaries of
district number 1, viz: ¢ hf of e hf of section 34; w hf of scction 35 ; e hf of
se gr of section 27, (vide Record 24-2) ab.) That said regular meeting adjourn-
e«d to meet at the same place on the 21st of same month, to give said trustees an
upportunity ta inspeet the territory preposed to be anvexed to district No. 5; that
an the 21st of April said trustecs convened pursuant to adjournment ; without
concluding the watter, they adjournea to meet on the 4th of June.

‘I'rustees met June 4th 1859, pursuant to adjournment. The boundary lines
of district numbcr 5 were designated and a map of said town prepaved and filed
us required by law. (School laws of 1857, section 38. (Record 27, map page
19.) A : % 9

At a regular adjourned mecting of the trustees of said town, held on the 21st
day of April 1860, it was ordered that suid distriet number 5 remain as constita-
ted by the bourd at its sesston Juune 4, 1852, (Record 23.)

About the 9th of September 18E9, the inhabitunts of district number 1 lev-
ied a tax of two per cent. upon all the tasable property in said distriet; (record
17) said tax was extended ‘un the lands nbove deseribed, nud which were before
annexed to district sumbBer 5. (Record 18.) The tax when collected was paid
gver o township ticesurer. (Record 21.) ; T

% ~

\
LREAN N



LGN E) (XY | e
s 4 ) W

2.

At a regular adjourned meeting of trustees, held April 21, 1860, it was or-
" dered that the town treasurer pay to the directors of said district, number 5, all
the tax collected upon the land annexed as aforesaid to district nvmber 5, (Record
23) which was paid in pursuant to said order, amounting to $47.29. (Record 25.)

District number 1 claiming that the acts of the trustces in aonexing suid
lands to said district number 5, were illegal and void, brought this action as afore-
said and recovered judgment.

If a plat being made, regularly certified and filel in the Clerk’s office is es-
sential, then we eluim that the evidence does not establish the position assumed
by plaintiff below, that the land described was incladed within the boundaries of
district number 1, at any time. The only evidence offered upon that point was an
entry upon the records, designating the boundaries of School districtsin town 24.
(Vide record 14.) The trustees were then acting under the 34th scction of the
School laws of 1855, which required the ¢ trustees to lay off the township into
districts and prepare maps and designate thercon the districts, by numbers, said
map to be certificd by the President and Clerk of the board and filed with, and re-
corded by the County Clerk, in a book to be kept for that purpose.”

No map of the supposed districting in April 1856 was put in evidence on the
trial below, but an attempt was made to prove the existence, at one time, loss and
contents of such map.

Hiram Read testified that he made such a map on the back of a teacher’s
schedule ; his impression was that it was certified to by the President and Clerk.
He does not testify as to the contents of the map or certificates. (Record 21.)

Albert Woodcock, County Clerk, testified thiat, beivg requested, he looked
among the files in his office; there were two pickages of town plats; could not
find the plat ; could notstate that there were avy certificates upon it. (Record 20.)

Elbert K. Light testified that he was County Clerk in 1859 ; that there was
a plat in his office of the districting in 1856, in accordance with the order of dis-
tricting in 1856 ; it was made on the buck of a teacher’s schedule ; we had the
plat at the trial before the justice. (Record 18-20.)

This is all the evidence upon the point. It we concede the existence of sueh
a map, no sufficient foundation is luid for the introduction of secondary evidence
of its contents. It does not appear that diligent search had been made for the
same. It had been in the custody of some other person than the elerk, who was
not produced as a witness. The following authoritics are cited upon this point.
19 1ll., 626; & Gil., 117.

The'e was no satisfactory evidence of the contents of said map or certificates.
19 I11., 630.

The plaintiff below seems to have appreciated the fact that he had failed to
lay a sufficient foundaiion for the introduction of parole evidence, to prove the
contents of map, for he makes no attempt to prove such conteuts.

But, if it be found that said town was legally laid off into distriets on the 7th
of April 1856, and the paicels of land heretofore deseribed were included in the
boundaries of said district, No. 1, then the question recurs as to whether the zc-
tion of the trustees in 1859, changing the boundary lines of said districts, No, 1
and 9, so as to include said pareels of Jand within the boundaries of said district
No. 5 was legal. The trustees were then :cting uunder the 33 seetion of the
School laws of 1857, which provided that trustees might ¢ alter or change’ said
map at any regu':r session, to suit the wishes and convenicunces of a majority of
the inhabitants of cheir town.

Now, it is alledged that the districting of said town 24 in 1859, in accord-
ance with the map then filed, (Record 19,) was not made at a regular session.—
The 32 section of the act of 1857 provides that regular semi-annual sessions shall
be held on the first Mondays of April and October, in each year, and other mect-
ings ab such other times and places as the Trustees shall think proper; and fur-
ther, that the Pr:sident of the board, or any two members thereof may call a spe-
cial meeting of the board, If it be beld that the matter of diyiding towns into
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School distriets must be done at cue of these regular sewi annual sessions, then

»comes the inquiry whether the action in 1859, was at a 1egular or speeial session.
Thero is nothing in the entire record that tends to show that there was o ‘special
meeting of the board called by the President, or uny two mewbers of the board,
s rcqulrcd by law.

1t however appears from the yecords, kept by the tiustees for the vear 1859,
and offered in evidence by defendaut, that « regular meeting of the hoard was
held on the 4th of April of that year, and the watter of ch.u)"ln" the boundaries
of district number 5 was considered. The record shows that the board were una-
ble to coniplete the business fur which they mer, but fails to show an adjournment
to any specified day. (Record p. 26.) At

But, it'dppears from the same record, that the beard met on the 21st of the
same month, for the purpose of transacting the unfinished business of the 4th of
April meeting ; and the record also shows that they again adjourned, Jeaviug the
same busindss unfinished, (vide Reecord 26,) without naming a day of meeting,iso
far as appears of record. On the 4th of Junc of snme year, the board again met
and completed said unfinished business.  The alteration was madein district-No.
5 aud 1, as before stated and a map made and filed in the County Clerk’s office.
(Record 26, 27 and 19.)

Now it is true that the recerd of these several mectings does not show an ad-
journment to the nexe time of weeting, buc the record does show the nature of
the business under consideration at the regular session, and that that business was
unfinished at each session, until the last, when it was completed. and that no oth-

_er business was transacted at these several meetings, except the business under

consideration at the vegnlar session in April.

Now. it the law requires that the laying off of o town into school districts

must be done at a regular session, there can be uo objection to a regular session,

. aiter having had such matter under consideration, adjourning and completing said
business at an adjourned meeting. This is too well settled to require arguwment.

_or authority in support thercof.  Was the alteration of districts number 1 and §
“completed at an adjourned meeting of the regular April session 7 We think it is
“clear from the record offered in evidence by defendants below, that the alterations
were made at such adjourned meeting for reasons heretofore .st.n.cd but the court
excluded the record from the jury on oljection made by plaintiff, ‘hut it did not
show that it was at a regular adjourned uiecting, and that the revord was not sigu-
ed by the President and Clerk.

The 82 scction of the lnw of 1857, which requires that the minutes of the
“board of Trustees skall be signed by the President and Clerk, is only directory ;
and the minutes, although not so sizned, are to be considered valid until the cou-
trary is shown. "The Justices &e., vs. House «c., Geo., 828.

The court wxll not hold such dn(‘(,tmn to be mandatory, unless such a con-
sfraction is necessary fo accomplish the ebject contemplated by the uct. No pub-
lic incenverience or private dumage can arvise from the neglect to observe the
striet letter of the, act, it the courr, hold it to be directory, “while, on‘the cther
hand, serious inconveniences wight arise, by holding it to be mandatory, for such
pmc(.cdln"s arc more hequonlly not <wm,d than <1lrned and a large portion of
the proceedings of School trustees would be found m\..hd Such te"luncal pice-
ty will never do.  Whether tl.e records were those of the trustees, and whether
made at regulnr adjourned sessions, or at special sessions, were all questions of
fuet for the jury to puss upoun, and the records should have been admitred in evi-
deuce, as well us the oral evidence of the parties. The defendant, below, propos-
ed to amerd the record in accordance with the facts, so that it would show the
sessions to be regular adjourned oues, and to have the same signed by the Presi-
dent and Clerk, Nunc. pro. tunc., and to use thewm as ameudcd in evidence. (Re-
zord p. 27.) The court rejected "the proposition. d

The board of trustees, or clerk had un undoubted n"ht to amend tbe}r' record
in accordance with the real facts in the case, and correét the form thereof so that
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they might comply with the law :  Ilarris »s. School District No. 10, 8 Foster
[N. H.] 58 and authorities there cited; Cass vs. Bellows, 11 Foster [N. IL.] 501.

The defendants below, offered, in evidence, a map made in pursuance of the
order, changing districts number 1 and 5, which was excluded by the court, on
the ground that it was not certified to by the President and Clerk. {Record p. 19)
The map was properly filed in the County Clerk’s office, and was certified to by two
of the trustees, wlio made and fuily ideatified, which is a compliance with the
spirit of the act. This court has decided that the provision requiring a map to
be certified and filed &e., is ouly directory : Muason vs.Miner, 22 Ill., 595. But
all of these supposed errors and defects were subsequently, permanently cured, by
the action of the board at a regular adjourned meeting, held on the 21st of April
1860, in ratifying and recognizing the existence of said school districts as estab-
lished by said trustees, on said 4th of June, A. D. 1859. This orderis found on
Record p. 22, and we call your Honors special attention to the same, for it was
introduced by the plaintiffs below, without objection, and is strictly formal, and
disposes of all these questions: Sawyer »s. Williams, 25 Vermont, 811 ; Pierce
vs. Carpenter, 10 Vermont, 481 ; Alden vs. Rounsville, 7 Metcalf, 219.

The amount in controversy, was paid to appellants by the Township Treasu-
rer upon the order of the board of trustees. (Record p. 25.)

Now conceding, for the sake of the argument, that the township treasurer
ought not to have beea directed by the trustees to pay the money to appellants,
can appellee recover the money from appellants in this action 7~ We think not.
The parties thus again ratified the new district. If the treasurer has paid the
money to a wrong party, the trustees had control of the board, and their disposi-
tion of it was an exercise of authority, on a subject under their control.

There certainly can be no implied promise on the part of district number 5
to pay the money thus received to district number{C/. /

There is no dispute about the facts being as sfated in the 4th instruction, on
the part of the defendants below, (Record p. 80) but the jury paid no attention
to it.

The first instruction for plaintiffs below, is not the law. It was calculated to
mislead the jury, as being an assumption that the districts wagsnot properly alter-
ed at the June mebting, 1859, and it left the question of law as to what facts
were necessary to make a legal change of the boundaries of the district, to the
jury. It is a'so objectionable because it takes the position that no subsequent
ratification of the attempt to change the lines of the District could ke made by
the trustees.

On the subject of the power and authority of the trustees to act within their
sphere, and as to a subsequent ratification of imperfect action, see Metz et. al.,
~vs. Anderson, 23 of Ill., 467.

H. A. MIX, AxD
LELAND & BLANCHARD,
For Agpellants.
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"THE SUPREME COURT

OF THE

STATE OF ILLINOIS:

Third Grand Division, April Term, A. D. 18683,

e

" SCHOQL DIRECTORS DISTRICT NO. 5, )

Towx 24, Range 10. |
¥ s s, rAFPEAT, FROIM OGLE,
SCHOOL DIRECTORS DISTRICT NO. 1, |
Tewn 24, Ranez 10.

APPELLANTS BRIEF :

This action was commenced by District No. 1 vs. District No. 5, to recaver a
sum of wmorey had and received by District No. 5, for the use of District No. 1.

The facts in this case, as we claim them to be, are as follows :

District No. 1 claimed, tlat on the seventh of April 1856, at a reaular meet-
ing ot the town Tiustees of town 24, said Trustees laid oft said town into School
Districts. and designated the boundaries thereof. (School Laws of 1855,sce. 34.)
(Record 13.)

At a regular meeting of the trustees of said town, held in April 1859, the
trustees hud under consideration the subject ot annexing to district No. 5 the fol-
lowing deseribed real estate which was then included within the beundaries of
district number 1, viz: e hf of e hf of scetion 34; w hf of scetion 35; e hf of

se qu of section 27, (vide Record 24-25 ab.) That said regular iecting adjourn-

ed 1o meet at the same place on the 21st of sawe month, to give said trastees an
epportunity to irspeet the territory proposed to be anuexed to district No. 5; that
on the 21st of April said trustees convened pursnant to adjournment ; without
conciuding the mater, they adjourned to meet on the 4th of Juue.

Trustees met June 4th 1859, pursuant to adjournment.  The boundary lines
of district numbir 5 were desionated and a map of said town prepared and filed
as required by luw. (School Jaws of 1857, section 83. (Record 27, map page
19.) .

At a regular adjourned mecting of the trustees of said town, held on'thé 21st
day ot April 1860, 1t was ordered that suid district nuwber 5 remain as constite-
ted by the board at its session Junc 4, 1851, (Record 2.

* AYout the 9th of Sepremler 1829, the inhabitants of district number 1 lev-
jed a tax of two per cent. ‘upon-all the taxable property in said district; (recortl
17) shid tax was extended on the lands nbove described, and which were before

avuexed o district vumber 5. (Record 18.) The tux when colleeted was' paid

over t6 fownship ticesurer. (Reeord 21.)

-



\n&'{“v ;‘f;@ .. B

2.

At a regular adjourned meeting of trustees, held April 21, 1860, it was or-
dered that the town treasurer pay to the directors of said district, number 5, all
the tax collected upon the land annexed as aforesaid to district nvmber 5, (Record
23) which was paid in pursuant to said order, amounting to $47.29. (Record 25.)

District number 1 claiming that the acts of the trustees in annexing suid
lands to said district number 5, were illegal and void, brought this action as afore-
said and reeovered judgment.

f a plat being made, regularly certified and filelin the Clerk’s office is es-
sential, then we claim that the evidence does not establish the position assumed
by plaintiff below, that the land deseribed was incladed within the boundaries of
district number 1, at any time. Tha only evidence offered upon that point was an
entry upon the records, designating the boundaries of Schoul districtsin town 24.
(Vide record 14.) The trustees were then acting under the 34th section of the
School laws of 1855, which required the ¢ trustees to lay off the township into
districts and prepare maps and designate thereon the districts, by numbers, said
map to be certificd by the President and Clerk of the board and filed with, and re-
corded by the County Clerk, in a book to be kept for that purpose.”

No map of the supposed districting in April 1826 was put in evidence on the
trial below, but an attempt was made to prove the existence, at one tiwe, loss and
contents of such map.

Hiram Read testified that he made such a map on the back of a teacher’s
schedule ; his impression was that it was certified to by the President and Clerlk.
Ie does not testify as to the contents of the map or certificates. (Record 21.)

Albert Woodcock, County Clerk, testified that, being requested, he looked
among the files in his oflice; there were two pickages of town plats; could not
find the plat ; could not state that there were any certificates upon it. (Record 20.)

Blbert I, Light testified that he was County Clerk in 1859 ; that there was
a plat in his office of the districting in 1856, in accordance with the order of dis-
tricting in 1856 ; it was- made on the buck of a teacher’s schedule; we had the
plat at the trial before the justice. (Record 18-20.)

This is ail the evidence upon the point. It we concede the existence of such
a map, no sufficient foundation is laid for the introduction of secondary evidence
of its contents. It does not appear that diligent search had been made for the
same. It had beeun in the custody of some other person than the clerk, who was
not produced as a witness. The following authorities are cited upon this ‘point.
19 1., 626; & Gil., 117.

The'e was no satisfactory evidence of the contents of said map or certificates.
19 111., G30.

The plaintiff below seems to have appreciated the fact that he had failed to
lay a sufficien: foundaiion for the introduction of parole evidence, to prove the
contents of map, for he makes no attempt to prove such contents.

Bat, if it be iound that said town was legally laid off into distriets on the 7th
of -April 1856, and the paveels of land heretofore deseribed were included in the
boundaries of said district, No. 1, then the question recurs as to whether the ze-
tion of the trustees in 1859. changing the boundary lines of said distriets, No. 1
and 5, so as to include said parccls of Jand within the boundaries of said district
No. 5 was legal. The trustees were then :cting under the 33 section of the
School laws of 1857, which provided that trustees wight “alter or chunge’ said
map at any regu'.: session, to suit the wishes and conveniences of a wajority of
the inhabitants of :heir town.

Now, it is alledged that the districting of said town 24 in 1859, in accord-
ance with the map then filed, (Record 19,) was not made at a regular session.—
The 82 section of the act of 1857 provides that regular semi-annual sessions shall
be held on the first Mondays of April and October, in each year, and other meet-
ings at such other times and places as the Trustees shall think proper ; and fur-
ther, that the Pr:sident of the board, or any two members thereof may call a spe-
cial meeting of the koard. If it be held that the matter of diyiding towus iuta
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School districts must be dune at ane of these regular sewi-annual sessions, then
couies the inquiry whether the action in 1859, was at a regular or special session.
“There is nothing in the entire record that tends to show that there was a special

meeting of the hoard called by the President, or any tivo members of the board,
_ 1t howe\:er appears from the vecords, kept by the tiustees for the vear 1859,
aiid offered in evidence by defendaut, that a recular meeting of the board was
held on the 4th of April of that year, and the watter of changing the boundaries
of district number 5 was consideved. T'he record shows that the board were uvs-

ble to complete the business fur whicii they met, hut fails to show an adjournment

to any specified day. (Record p. 26.)

But, it’appears from the same record, that the beard met on the 21st of the
same month, for the purpose of traksacting the unfinished business of the 4th of
‘April meeting ; and the record also shows that they again adjonrned, leaving the
sawme business unfinished, (vide Record 26.) without naming a day of meeting, so
far as appears of reecord. On the 4th of June of same year, the board again met
and completed said untinishc 1 business.  The alteration was mudein district No.
5 and 1, as before stated and a wap made and filed in the County Clerk’s office.
(Record 26,27 and 19.)

Now it is true that the record of these several meetings does not show au ad-
journment to the next time of meeting, but the record does show the nature of
the business under consideration at the regulur session, and that that busines. way
unfinished at cach session, unsil the Jast, when it was completed, and that no oth-
er business was transacted at these several meetings, except tie business under
consideration at the vegnlar session in April.

Now. it the law requives that the laying off of a town into sehool districts
must be done at a regular session, there can be no objection to a regular session,

. aiter having had such matter under consideration, adjourning and completing said

* business at an adjourned meeting.  This is too well settled to require argument.

or authority in support thercof.  Was the alteration of districts uumber 1 and 5
completed at an adjourned meciing of the regular April session ¢ We think it is

_clear from the recovd offered in evidence by defendants below, that the alterations

were made at such adjourned meetine for reasons heretofore stated ; but the court
excluded the record trom the jury on ohjection made by plaintiff, that it did not
show that it was'a a regular adjourncd mecting, and that the record was not sign-
cd by the President and Clerk.

The 82 section of the Iaw of 1857, which requires that the minutes of the

L . . . .~ = - .
" board of Trustees skall be sicned by the President and Clerk, is only directory ;

and the minutes, although not so signed, are to be considered valid until the cou-
trary is shown. The Justices &c., »s. House &e., Geo., B28.

The court will not hold such dircction to be mandatory, unless such a con-
struction is necessary to aceomplish the ebject contemplated by the act.  No pub-

i inconveriepee or private dumage cau arise from the neglect to observe the

striet letter of the act, it the court hold it to be directory, while, on the other
Liand, serious ipconveniences wight avise, by holding it to be mandatory, for such

' preceedings we more frequently not signed than signed, and a large portion of

the proceedings of School trustees wonld be found invalid. Such tezhunical nice-
ty will never do.  Whether the reeords were those of the trustees, and whether
made at regular adjourned sessions, or at special sessions, were all questions of
fact for the jury to pass upou, and the records should have been admitied in evi-
deuce, as well as the oval evidence of the parties.  The defendant, below, propos-
od to amend the record in accordanee with the facts, so that it would show the
sessions to be regular sdjourned ones, and to have the same sigued by the Presi-
dent and Clerk, Nune. pro. tunc., und to’use them as amended, in evidence. (Re-
cord p. 27,0 The eourt rejected the pioposition. o
The board of trustees, or cierk bad an undoubted viaht to amend, their.record

" in accordance with the real facts in the exse, and correct the form tlicreof so that
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they might comply with the law: TIarris »s. School District No. 10, 8 Foster
[N. H.] 58 and authorities there cited; Cass vs. Bellows, 11 Foster [N. IL.]501.

The defendaunts below, offered, in evidence, a map made in pursuance of the
order, changing districts number 1 and 5, which was excluded by the court, on
the ground that it was not certified to by the President and Clerk. {Record p. 19)
The map wag, properly ﬁle&iu the County Clerk’s office, and was certified to by two
of the trust¥es, who mallg and fuily ideatified, which is a compliance with the
spirit of the act. This court has decided that the provision requiring a map to
be certified and filed &c., is only directory : Muanson vs.Miner, 22 Ill., 595. But
all of these supposed errors and defects were subsequently, permanently cured, by
the action of the board at a regular adjourned meeting, held on the 21st of April
1860, in ratifying and recognizing the existence of said school districts as estab-
lished by said trustees, on said 4th of June, A. D. 1859. This orderis found on
Record p. 22, and we call your Honors special attention to the same, for it was
introduced by the plaintiffs below, without objection, and is strictly formal, and
disposes of all these questions: Sawyer »s. Williams, 25 Vermont, 311 ; Pierce
vs. Carpenter, 10 Vermont, 481 ; Alden vs. Rounsville, 7 Metcalf, 219.

The amount in controversy, was paid to appellants by the Township Treasu-
rer upon the order of the board of trustees. (Record p. 25.)

Now conceding, for the sake of the argument, that the towanship treasurer
ought not to have been directed by the trustees to pay the money to appellants,
can appellee recover the moncy from appellants in this action ?  We thiok not.
The parties thus again ratified the new district. If the treasurer has paid the
money to a wrong party, the trustees hiad control of the board, and their disposi-
tion of it was an exercise of authority, on a subject under their control.

There certainly can be no implied promise on the part of district number 5
to pay the money thus received to district number 3. ({

There is no dispute about the facts being as stated in the 4th instruction, on
the part of the defendants below, (Record p. 30) but the jury paid no attention
to it.

The first instruction for plaintiffs below, is not the law. It was calculated to
mislead the jury, as being an assumption that the districts was not properly alter-
ed at the June meeting, 1859, and it left the question of law as to what facts
were necessary to make a legal change of the boundaries of the district, to the
jury. It is a'so objectionable because it takes the position that no subsequent
ratification of the attempt to change the lines of the District could ke made by
the trustees.

On the subject of the power and authority of the trustees to act within their
sphere, and as to a subsequent ratification of imperfect action, see Metz et. al.,
vs. Anderson, 23 of Ill., 467,

H. A. MIX, AND
LELAND & BLANCHARD,
For Agpellants.
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SCHOOL DIRECTORS DISTRIC? NO. 5,
TowxN 24, RANGE 10.

vs.
SCHOOL DIRECTORS DiSTRICT NO. 1,
T'cwn 24, Rancr 10.

APPELLANTS BRIEF : .

This action was commenced by District No. 1 »s. Distiict No. 5, to recover a
sum of money had and received by District No. 5, for the use of District No. 1.

The facts in this case, as we claim them to be, are as follows :

District Nv. 1 claimed, tlst on the seventh of April 1856, at a regular meect-
ing of the town Trustees of town 24, said Trustees laid off said town into School
Districts. and designated the boundaries thereof. (Schoul Laws of 1855,sc¢. 34.)
(Record 13.)

At a regular meeting of the trustees of said town, held in April 1859, the
trustees had under consideration the subject ot annexing to district No.  the fol-
Jowing described real estatec which wus then included within the beundaries of
district number 1, viz: ¢ hf of ¢ It of scetion 34; w hf of scction 85; e hf of
se qr of section 27, (vide Record 24-25 ab.) That said regular meeting adjourn-
ed 1o mecet at the same place on the 21st of same month, to give said trustees an
cpportunity to inspect the territory proposed to be annexed to district No. 5; that
ou the 21st of April said trustees convened pursuant to adjournment; without
concluding the watter, they adjournca to mect on the 4th of June.

‘I'rustces met June 4th 1859, pursuant to adjournment. The boundary lines
of district numbcr & were desiznated and a map of said town prepared and filed
:-.5 required by Jaw. (School Jaws of 1837, sectivn 85, (Reeord £7, map page
19.) ’

At a regular adjourned meeting of the trustees of said town, held on the 21st
day of April 1860, it was ordered that said district number 5 rewain as constitz-
ted by the board at jts session Junc 4, 1852, (Record 23.)

About the 9th of September 1829, the inbabitants of “district numper 1 lev-
ied a tax of two per cent. upon all the {axzble property in suid districs; (record
17) said tax was extended un the lands sbove described, and which were before
anuexed to district number 5. (Record 18.) The tux when colleeted was F:ni(}
ever to township treagurer. (Record 21.) '
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At a regular adjourned meeting of trustecs, held April 21, 1860, it was or-
dered that the town treasurer pay to the directors of said district, number 5, all
the tax collected upon the land annexed as aforesaid to district nvwber 5, (Record
23) which was paid in pursuant to said order, amounting to $47.29. (Record 25.)

District nuwber 1 claiming that the acts of the trustees in aonexing suid
lands to said district number 5, were illegal and void, brought this action as afore-
said and recovered judgment.

If a plat being made, regularly certified and file1in the Clerk’s office is es-
sential, then we claim that the evidence does pot establish the position assumed
by plaintiff below, that the land described was included within the boundaries of
district number 1, at any time. The only evidence offered upon that point was an
entry upon the records, designating the boundaries of Schocl districtsin town 24.
(Vide record 14.) The trustees were then acting under the 84th cection of the
School laws of 1855, which required the ¢ trustees to lay off the township into
districts and prepare maps and designate thercon the districts, by numbers, said
map to be certificd by the Fresident and Clerk of the board and filed with, and re-
corded by the County Clerk, in a book to be kept for that purpose.”

No map of the supposed distvicting in April 1856 was put in evidence on the
trial below, but an attempt was made to prove the existence, at one time, loss and
contents of such map.

Hiram Read testified that he made such a map on the back of a teacher’s
schedule ; his impression was that it was certified to by the President and Clerk.
e does not testify as to the contents of the wap or certificates. (Record 21.)

Albert Woodcock, County Clerk, testified that, being requested, he looked
among the files in his office; there were two packages of town plats; could not
find the plat ; could notstate that there were auy certificates upon it. (Record 20.)

Llbert K. Light testified that he was County Clerk in 1859 ; that there was
a plat in his office of tho districting in 1856, in accordance with the order of dis-
tricting in 1856 ; it was made on the buck of a teacher’s schedule; we had the
plat at the trial before the justice. (Record 18-20.)

This is all the evidence upon the point. If we concede the existence of such
a map, no sufficient foundation is laid for the introduction of secondary evidencs
of its contents. It does not appear that diligent search had been made for the
same. It had been in the custody of some other person than the clerk, who was
not produced as a witness. The following authorities are cited upon this point.
19 I1l., 626; 5 Gil., 117.

The-e was no satisfactory evidence of the conteuts of said map or certifiealtes,
19 111., G30.

The plaintiff below seems to have appreci~ted the fact that he had failed to
lay a sufficient foundation for the introduction of parole cvidence, to prove the
contents of map, for he makes noattempt to prove such contents. A

But, if it be found that said town was legally laid off into districts on the 7th
of April 1856, and the parcels of land heretofore described were included in the
boundaries of said district, No. 1, then the cuestion recurs as to whether the ac-
tion of the trustees in 1859, changing the b : ndar 'laes of said districts, No. 1
and 9, so as to include said parcels of land within the boundaries of said district
No. 5 was legal. The trustees were then zting under the 33 seetion of the
School laws of 1857, which provided that trustees wight “alter or change’” said
map at any regular session, to suit the wishe' and conveniences of a wajority of.
the inhabitants of their town.

Now, it is alledged that the districting of said town 24 in 1859, in accord-
ance with the map then filed, (Record 19,) was not made at a regular session.—
The 82.section of the act of 1857 provides that regular semi-annual sessions shall
he held on the first Mondays of April and Ogtoben, in each year, and other meet-
ings ab such other times and places as the Trustees shall think proper; and fur-
ther, that the Pr: sident of the board, or any two members thercof may call a spe-
cial meeting of the Loard, If it‘l.c‘hcld‘Lhn.t the wiatter of diyiding towns iulo“
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School districts must be donce at one of these regular sewi annual sessions, then
comes the inquiry whether the action in 1859, was at a regular or special session.

‘There is nothing in the entire record that tends to show that there was a special

mecting of the board called by the President, or any two members of the board,
as required by law.

It however appears from the records, kept by the tsustees for the year 1859,
and offered in evidence by defendunt, that a regular meeting of the board wus
held on the 4th of April of that year, and the matter of changing the boundaries
of district number 5 was considered. The record shows that the board were una-
ble to complete the business fur which they wet, hut fails to show an adjournmens
to any specified day. (Record p. 26.)

But, it appears from the same record, that the beard met on the 21st of the
same month, for the purpose of transacting the unfinished business of the 4th ot
April meeting ; and the record also shows that they again adjourned, leaving the
same business unfinished, (vide Record 26.) without naming a day of meeting, so
far us appears of record.  On the 4th of June of same year, the board again met
and completed said unfinishe 1 business.  The alteration was madein district No.
O and 1, as before stated and a map made and filed in the County Clerk’s office.
(Record 26, 27 and 19.)

Now it is true that the record of these several meetings dues not show an ad-
jonrnment to the next time of meeting, but the record does show the nature of
the business under consideration at the recnlar session, and that that business was
unfinished at ench session, unsil the last, when it was completed. and that no oth-
er business was transacted at these several meetings, exeept ti.c business under
consideration at the vegnlar session in April.

Now. it the law requires tkat the laying off of a town into school districts
must be done at a reguiar session, there can be uo objection to a regular session,
aiter having had such matter under cousideration, adjourning and completing said
business at an adjourned meeting.  This is too well ecttled to require arguwent,
or authority in support thercof.  Was the alteration of districts number 1 and 5
cowpleted at an adjourned meeting of the regular April session ?  We think it is
clear from the record offered in evidence by defendants below, that the alterations
were made at such adjourned meeting for reasons heretofore stated ; but the court
excluded the record trom the jury on ohjection made by plaintiff, that it did not
~how that it was at a regular adjourned mecting, and that the record was not sign-
cd by the President and Clerk.

The 82 scction of the law of 1857, which requires that the minutes of the
board of U'rustees skall be signed by the President and Clerk, is only directory ;
and the minutes, although not so sizued, are to be considered valid until the cun-
trary is shown. The Justices &e., ¢s. House we., Geo., 328.

The court will not hold such direction to be mandatory, upless such a con-
struetion is necessary 1o accomplish the cbject contemplated by the act. No pub-
lic incenverience or private dumage can arise from the negleet to observe the
striet letter of the aet, if the canrt hold it to be directory, while, on the other
hand, serious inconvenicnees wight avise, by holding it to be mandatory, for such
proceedings ave more frequently not signed than signed, and a large portion' of
the proceedings of School trustees would be found invalid.  Such teghnical nice-
ty will never do.  Whether the records were those of the trustees, and whether
made at regular adjourned sessions, or at special sessions, were all uestions of
fact for the jury to puss upon, and the records should have been admitred in evi-
deuce, as well us the oral evidence of the parties. The defendant, below, propos-
ed to amend the record in accordance with the fucts, so that it wonld show th.c:
sessions to be regnlar adjourned ones, and to have the same signed by the Presi-
dent and Clerk, Nune. pro. tune., and to use thew as awended, in evidence. (Re-
cord p. 27.) The court rejected the proposition.

"The board of trustees, or clerk had an undoubted right to amend their record
in aceordance with the veal facts in the case, and correct the furm thereof so that
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they might comply with the law : Tlarris »s. School District No. 10, 8 Foster
[N. IL.] 58 and authorities there cited ; Cass vs. Bellows, 11 Foster [N. IL.]501.

The defendants below, offered, in evidence, a map made in pursuance of the
order, changing districts number 1 and 5, which was excluded by the court, on
the ground that it was not certified to by the President and Clerk. {Record p. 19)
The map was properly filed in the County Clerk’s office, and was certified to by two
of the trustegs, who made and fuily identtfied, which is a compliance with the
spirit of the act®e This court has decided that the provision requiring a map to
be certified and filed &e., is only directory : Munson vs.Miner, 22 Ill., 595. But
all of these supposed errors and defects were subsequeatly, permanently cured, by
the action of the board at a regular adjourned meeting, held on the 21st of April
1860, in ratifying and recdgnizing the existence of said school districts as estab-
lished by said trustees, on said 4th of June, A. D. 1859. This orderis found on
Record p. 22, and we call your Honors special atteation to the same, for it was
introduced by the plaintiffs below, without objection, and is strictly formal, and
disposes of all these questions: Sawyer vs. Williams, 25 Vermont, 311 ; Pierce
vs. Carpenter, 10 Vermont, 481 ; Alden vs. Rounsville, 7 Metcalf, 219.

The amount in controversy, was paid to appellants by the Township Treasu-
rer upon the order of the board of trustees. (Record p. 25.)

Now conceding, for the sake of the argument, that the township treasurer
ought not to have been directed by the trustees to pay the money to appellants,
can appellee recover the moncy from appellants in this action ? We think not.
The parties thus again ratified the new district. If the treasurer has paid the
money to a wrong party, the trustees had control of the board, and their disposi-
tion of it was an exercise of authority, on a subject under their control.

There certainly can be no implied promise on the part of district number 5
to pay the money thus received to district number 5. K

There is no dispute about the facts being as stated in the 4th instruction, on
the part of the defendants below, (Record p. 30) but the jury paid no attention
to it.

The first instruction for plaintiffs below, is not the law. It was calculated to
mislead the jury, as being an assumption that the districts was not properly alter-
ed at the Junesmecting, 1859§and it left;the question of law as to what facts
were necessary to make a legal cnange of the boundariesof the district, to the
jury. It is a'so objectionable because it takes the position that no subsequent
ratification of the attempt to change the lines of the District could ke made by

-~.the trustees.

Oa the subject of the power and authority of the trustees to act within their .
sphere, and as to a subsequent ratification of imperfect action; see Metz et. al.,
»s. Anderson, 23 of Ill., 467.
H. A. MIX, AnD
LELAND & BLANCHARD,

For Agpellants.
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THE SUPREME COURT

OF THE

STATE OF ILLINOIS;

)
Third Grand Division, April Te:n:, A. D. 18683.

e —

SCHOOL DIRECTORS DISTRICY NO. 5, )
Townx 24, Rancr 10. i

' V5. \APPEAL FRCM OCGLE.
SCHOOL DIRKCTORS DIRTRICT NO. 1, |
Tews 24, Ranan 10, ]

APPELLANTS BRIET :

This action wus commenced by District No. 1 ¢s. Disttict No. 5, to reeover «
sum of morey had and received by District No. 5, for the usce of District No. ].

The facts in this case, as we claim them to be, are us follows : ¢

District No. 1 claimed, that on the seventh of April 1856, at a regular wmeet-
ing of the town Trustees of town 24, said T'rustees laid oft said town ivte Sehool
l)1~txl<.l'~ and designated the boundaries thereot.  (School Laws of 1855,5ce. 54, )
(Record 13.)

At a regular meeting of the trustees of said town, held in April 1859, the
trustees had under consideration the subicet of aunexing tu district No. H the fol-
lowing deseribed real estate which wus then lndn(xul within the benwndaries pf
district number 1, viz: ¢ hf of ¢ It of scetion 345 w hit of section 35 ; e bt of
se r of section 27, (vide Reeord Z4-25 ab.)  That suid regular meeting adjourn-
¢d to meet at the s place on the 21st of sawe wonth, 1o give said trustees an
(pportunity to izspeet the territory preposed to be anuexed to district Noo 5 that
won the 2Ist of April said trustees convened pursaant to adjournment ; without
concluding the matter, they xdjournca to weet on the 4th of June.

llu\!L‘C‘< met June 410 1859, pursuant o adjournment.  The boundary fines
of district number 5 were dcswn.\lml and o map of said town pup.nul and file d
as required by law.  (School Juws of 1857, seetion 53, ( Record X7, mip page
19.) : 3

At a reaular adjouined meeting of the trustees of suid town, held on the 215t
day ot April 1860, it was ardered that u.xid district numlul D remain as constit-
ted by the board at its sesszon June 4, 1852, (Record 23

Apeut the 9th of September 1879, the inhubitants ol dlsllicl. number 1 lev-
ied a tax of two per cent. upen all the taxable preperty in said distvic; (record
17) said tax was extended on the lands «bove deseribed, and which were before
anuexed to distriet nuwber 5. (Record 180 The tax when collceted was paid
over to tewrship trcvsurer (Record 21.)

P
.
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At a regular adjourned meeting of trustecs, held April 21, 1860, it was or-
dered that the town treasurer pay to the directors of said district, number 5, all
the tax collected upon the land annesed as aforcsaid to district nvwber 5, (Record
23) which was paid in pursuant to said order, amounting to $47.29. (Record 25.)

District number 1 claiming that the acts of the trustees in agnexing suid
lands to said district number 5, were illegal and void, brought this action as afore-
said and recovered judgment.

If a plat being made, regularly certified and file1in the Clerk’s office is es-
sential, then we claim that the evidence does not establish the position assumed
by plaintiff below, that the land described was incladed within the boundarics of
district number 1, at any time. 'The only evidence offered upon that point was an
entry upon the records, designating the boundaries of Schocl distviets in town 24,
(Vide record 14.) ‘The trustees were then acting under the 34th céction of the
School laws of 1855, which required the * trustees to lny off the township into
districts and prepare maps and desiguate thereon the districts, by numbers, said
wap to be certificd by the I'resident and Clerk of the board and filed with, aud re-
corded by the County Clerk, in a book to be kept for that purpose.”

No map of the supposed districting in April 1856 was put in evidence on the
trial below, but an actewpt was made to prove the existence, at one time, loss and
contents of such map.

Hiram Read testified that he made such a map on the back of a teacher’s
schedule ; his impression was that it was certified to by thie President and Clerk.
e does not testify as to the contents of the wap or certificates. (Record 21.)

Albert Woodeock, County Clerk, testified that, being requested, he looked
among the files in his office; there were two pickages of town plats; could not
find the plat ; could notstate that there were auy certificates upou it. (Record 20.)

Lilbert K. Light testified that he was County Clerk in 1859 ; that there was
a plat in his officz of the districting in 1856, in accordance with the order of dis-
tricting in 1856 ; it was mads on the buck of a teacher’s schedule ; we had the
plat at the trial before the justice. (Record 18-20.)

This is all the evidence upon the point. If we concede the existence of such
a map, no suflicient foundation is laid for the introduction of secondary evidence
of its contents. It does not appear that dilicent scarch had been made for the
sume. It had been in the custody of some other person than the clerk, who was
not produced as a witness. The following authorities arc cited upon this poiut.
19 11l., 626; 5 Gil., 117.

The*e was no satisfactory evidence of the conteuts of said map or eertificates.
19 Ill., 630. : v

The plaintiff below secms to have apprecisted the fact that e had failed to
lay a sufficient foundation for tie introduction of parole cvidence, to prove the
contents of map, for he malkes voattempt to prove such contents.

But, if it be fonnd that said town was lecally laid off into districts on the 7th
of April 1856, and the parcels of land heretofore deseribed were included in the
boundaries of said district, No. 1, then the question recurs as to whether the se-
tion of the trustees in 1859, changing the b = ndar lines of said distriets, No. 1
and 5, so as to include said parccls of Jand within the boundaries of said distriet
No. 5 wasg legal. The trustees were then cting under the 33 section of the
School laws of 1857, which provided that trustees wight “alter or change’ said
map at any reguls= session, to suit the wishe and couveniences of a wajority of
the inhabitants of their town.

Now, it is alledged that the districting of said town 24 in 1859, in accord-
ance with the map then filed, (Record 19,) was not made at a regular session.—
The 32 section of the act of 1857 provides that regular semi-annual sessions shall
be held on the first Mondays of April and October, in eaeh year, and other meet-
ings at such other times and places as the Trustees shall think proper ; and fur-
ther, that the Pr-sident of the board, or any two members thereot may call a spe-
cial meeting of the board. If it e held thas the maiter of diy‘iding towns iuty
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Sehool districts wust be done at ane of these regular semi annual sessions, then
comes the inquiry whether the wction in 1559, was at a 1egular or speeial session.
"Phere is nothing in the entire 1ecord that tends to show that there was a speciul
mecting of the board called by the President, or any two members of the board,
as required by law.

It however appears from tlie yecords, kept by the trustees for the year 1859,
and offered in evidence by defendant, that a regular meeting of the board wis
held on the 4th of April of that year, and the watter of changing the boundaries
of district nnmber b was considered.  The record shows that the board were uni-
ble to complete the business for whici they met, Lut fails to show an adjourcment
to auy specified day.  Record p. 26.)

But, it appears from the same record, that the beerd met on the 21st of the
same wonth, for the purpose of transuctinz the unfinished business of the 4th of
April meeting 5 and the record also shows that they again adjourned, leaving the
<ame business unfinished, (vide Record 26.) without naming a day of meeting, so
far us appears of vecord.  On the 4th of June of same year, the board again met
and completed said unfinizhe I business. The alteration was wadein district No.
5 and 1, as before stated and a map made and filed in the County Clerk’s oflice.
(Reecord 26, 27 and 19.)

Now it is true that the record of these several meetings dues not show an ad-
journment to the next time o meeting, but the record does show the nature of
he business under consideration at the regular session, and that that business wus
wnfinished at cach sessivn, wntil the last, when it was completed, and that no oth-
er business was transacted at these several mectings, exeept the business under
consideration at the veanlar session in April.

Now. if the law requires that the laying off of a town inte sehool distriets
must be done at a regular session, there can be no objection to & regular scssion,
aiter having had such matter under consideration, adjourning and completing said
Lusiness at an adjourned meeting.  This is too well settled to require argument,
or authority in support thereof.  Was the alteration of districts number 1 and 5
completed at an adjourned meeting of the regular April session 7 We think itis
clear from the record offered in evidence by defendants below, that the alterations
were made at such adjourned meeting for reasons herctofore stated ; but the court
excluded the record from the jary on oljection made by plaintiff, that it did not
<how that it was at a regular adjourved mecting, and that the record wus not sign-
<d by the President and Clerk.

The 82 scetion of the luw of 1857, which requires that the minutes of the
beurd of Trustees stall be signed by the President and Clerk, is ouly directory ;
and the minutes, although not so signed, are to be considered valid untik the cun-
trary is shown. 'The Justices &g, vs. House e, Geo.. 398.

Phe court will not hold such direction to be mandatory, unless such a con-
sruction is necessary to accomplish the ebject contemplated by the act. No pub-
lic incanvevience or privaic damage cau arise from the neglect to observe the
atries letter of the act, if the conrt hold it to be dircstory, while, on the cther
hand, serious inconveniences wight arvise, by holding it to be mandatory, for such
proceedings are more frequently not sianed than sianed, and a large portion of
the proceedings of School trustees would be found invalid. Such techuieal nice-
ty will never do.  Whether the records were those of the trustecs, and whether
nade at regalar adjourned sessions, or at special sessions, were ull questions of
fuct for the jury to pass upon, and the records should have been admiteed Fo evi-
deace, as well as the oral evidence of the parties. The defendant, below, propos-
od to amend the reeord in accordunce with the fucts, so that it would show the
sessions to be regular udjourned ones, and to have the sume signed by the Presi-
deut and Clerk, Nunc. pro. tunc., and to use thew as amended, in evidence. (Re-
cord p. 27.) The court rejected the preposition.

The board of trustees, or clerk hud an undoubted vight to amend their record
in accordance with the real facts iu the ease, und correct the furm thereof so that
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they might comply with the law: ITarris ws. School District No. 10, 8 Foster
[N. H.] 58 and authorities there cited ; Cass vs. Bellows, 11 Foster [N. H.] 501.

The defendants below, offered, in evidence, a map made in pursuance of the
order, changing districts number 1 and 5, which was excluded by the court, on
the ground that it was not certified to by the President and Clerk. {Record p. 19)
The map was properly filed in the County Clerk’s office, and was certified to by two
of the trustees, who made and fuily ideatified, which is a compliance with the
spirit of the act. This court has decided that the provision requiring a map to
be certified and filed &e., is ouly directory : DMunson »s.Miner, 22 Ill., 595. But
all of these supposed errors and defects were subsequently, permaneatly cured, by
the action of the board at a regular adjourned meeting, held on the 21st of April
1860, in ratifying and recognizing the existence of said school districts as estab-
lished by said trustees, on said 4th of June, A. D. 1859. This orderis found on
Record p. 22, and we call your Honors spacial attention to the same, for it was
introduced by the plaintiffs below, without objection, and is strictly formal, and
disposes of all these questions: Sawyer »s. Williams, 25 Vermont, 311 ; Pierce
vs. Carpenter, 10 Vermont, 481 ; Alden vs. Rounsville, 7 Metcalf, 219.

The amount in controversy, was paid to appellants by the Township Treasu-
rer upon the order of the board of trustees. (Record p. 25.)

Now conceding, for the sake of the argument, that the township treasurer
ought not to have been directed by the trustees to pay the money to appellants,
can appellee recover the money from appellants in this action 7 We think not.
The parties thus again ratified the new district. If the treasuver has paid the
money to a wrong party, the trustees had control of the board, and their disposi-
tion of it was an exercise of authority, on a subject under their control.

There certainly can be no implied promise on the part of district number 5
to pay the money thus received to district number 5. L{

There is no dispute about the facts being as stated in the 4th instruction, on
the part of the defendants below, (Record p. 30) but the jury paid no attention
to 1t.

The first instruction for plaintiffs below, is not the law. It was calculated to
mislead the jury, as being an assumption that the districts was not properly alter-
ed at the June mescting, 1859, and it left the question of law as to what facts
were necessary to make a legal enange of the boundaries of the ®istrist, to the
jury. It is a'so objectionable because it takes the position that no subsequent
ratification of the attempt to change the lines of the District could be made by
the trustees.

Oa the subject of the power and authority of the trustees to act within their
sphere, and as to a subsequent ratification of imperfect action, see Metz ct. al.,
vs. Aunderson, 23 of Ill., 467.

II. A. MIX, aAxD
LELAND & BLANCHARD,
For Agpellants.
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