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ABSTRACT OF RECORD.

In the Supreme Court at Ottawa,

APRIL TERM, A. D.,, 1864,

cee

CYRUS II. McCORMICK,
Appellant, ’

vs.
WHEELER, MELLICK & Co.,
Appellecs. |

—

APPEAL FROM ROCK ISLAND COUNTY,

QY

PLEAS BEFORE IION. IR\ 0. .\\'ILI\'I.\'SON, JUDGE, <&C.

1 This was an action of ejectment commenced at the January term A. D.
1863, of the Circuit Court of Rock Island County, by appellees, against
one Michael Grogan, tenant of appellant, and for whom appellant as
substituted as defendant in said Court.

2 Tt was brought to recover possession of the west 100 acres of the north
cast quarter of section seven (7), in township nineteen (19) north range
three (3) cast of the 4th P. M., in said Rock Island County.

*  Tssue was joined in due time, and at the January term, A, D, 1864, of
said Court, the said cause, by agreement of parties, was tried by said
Court without the intervention of a jury, and issue found for appellees.
Appellant moved for a new trial, which motion was overruled, and ap-

9 pellant excepted, whereupon judgment was rendered upon said finding

of the Court in favor of said appellees, and an appeal prayed by appel-
lant, which was allowed by the Court, and duly perfected.

The bill of' exceptions shows, that upon the trial of said cause, the fol-
lowing stipulation was entered into Ly the parties thereto :

“1It is stipulated by the parties, to this cause, that at the time of suit
brought in this cause, Michacl Grogan was in possession of the land de-
scribed in the declaration in this cause as the tenant in and under said
McCormick. That the said McCormick was, by the consent of all par-
ties, substituted as defendant in this cause in place of said tenant, and the
possession of said tenant is to be considered as the possession of said
McCormick, so that no prejudice may arise to said plaintiff by said sub-
stitution.  That both parties to this suit claim title to said land only un-
der William Marshall, Jr., but this stipulation is not to be construed to
prevent said defendant showing any tax title to said premises.”

The plaintift then suggested the death of Alexander Wheeler upon
the record, and being unable to give the names ot the heirs of said
Wheeler, it was further stipulated, in order that the trial might proceed :

11 “Itis further stipulated and agreed, that this cause shall be tried as it

Alexander I*. Wheeler were alive, but as soon as lie can do so, the said
plaintiff’ may substitute the names of the heirs of said Wheeler, heirship
of parties so substituted admitted.”

It was further agreed, that a Jjury be waived and the cause be tried
by the Court; whereupon the said plaintiffs, to maintain the jssues upon
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their part, offered and read in evidence the record of a judgment in the
12 Circuit Court of said Rock Island County, rendered at the March term,
A. D. 1858, of said Court, on the 23d day of March, of said year, in
favor of George W. McCarn and Thomas Scott, partners, &e., McCarn
& Scott, and against Orville N. Whitford and William Marshall, Jr., for
the sum of $258.67. To the introduction whereof defendant excepted.

13 And thereupon said plaintiffs offered and read in evidence an execution
and fee bill and the endorsements thereon, issued upon said judgment,
bearing date the 22d day of July, A. D. 1858. The return of the Sher-
ift thereon was dated October 14th, 1858. Said execution was issued

16to the Sheriff of said Rock Island County, and the return showed
that the sum of §102.50 was made thercon by the sale of one Lrown
stallion, and that the writ was not satisfied. To the introduction where-
of said defendant excepted. .

17 And thereupon said plaintiffs offered and read in evidence an alias
execution and fec bill and the endorsements thereon, issued out of
the office of the Clerk of said Court to the Sheriff of said Rock
Island County, upon the aforesaid Judgment, bearing date the 9th day
of February, A. D. 1861, and with a credit thercon endorsed by said
Clerk of $102.50, made on a former writ October 14th, 1858. The
Sheriff’s return thereon bears date on the Sth day of May, A. D. 1861.
The endorsements thercon are:

20 “ DBy virtue of this writ and accompanying fee bill, I have levied this
day on the following described property, as the property of the defend-
ant William Marshall, Jr., to-wit: The west one hundred acres of the
north-east quarter section seven (7), in township nineteen (19), north
range three (3), east of the 4th P. M., (and other property,) all lying in
Rock Island County and State of Illinois, this 11th day of February,
A. D. 1861.”

Also :
“ By virtue of this writ and accompanying fee bill, and in accordance

with the levy hereon endorsed, and after having advertised the time and
place of said sale, by putting up notices, &e., all and each of which no-

22 tices further specified that said lands would be offered by me at public
sale at the door of the Court House, in the said city of Rock Island, on
the 9th day of March, A. D. 1861, between the hours of 9 o’clock A. M.
and sunset of said day, to satisfy the within execution, &e., I did, on the
9th day of March, A. D. 1861, at the hour of 11 o’clock A. M., at the
door of the Court House, offer the property described in the levy hereon
endorsed, at public sale, for cash in hand, in the following manner, to-
wit :

24 “Ifirst offered, &e. I then offered the said west one hundred acres of
the north-cast quarter of section seven (7), in township nincteen (19),
north of range three (8), east of the 4th Principal Meridian, together
with the said south-east quarter of section thirty-six, township twenty,
north range two east of the 4th P. M., and both in said Rock Island
County, which was together struck off and sold to George W. McCarn,
at and for the sum of $228.32, he being the highest and best bLidder

95 therefor,” &e. Execution returned satisficd.

To the introduction of said execution, fee bill and Sheriff’s returns.
said defendant then and there excepted.

And thereupon said plaintiffs oftered and read in evidence the record
of a certain judgment in the Circuit Court of said county, rendered ap
the January term thereof, A. D. 1861, and on the Sth day ot February,
A. D. 1861, in favor of the plaintiffs herein, and against Williaimm Mar-

26 shall, Sr., William Marshall, Jr., and George Marshall, for the sum of
$6,472.42. To the introduction whereot said defendant excepted.  And
97 thereupon said plaintiffs offered and read in evidence an execution and
fee bill and the endorsements thereon, issued out of the Clerk’s oftice of
said Court to the Sheriff of said Rock Island County, upon the last
above named judgment, bearing date the 9th day of July, A. D. 1861.
The Sheriff’s return thercon bears date August 3d, 1861, by which it ap-
pears that said writ was returned not satisfied. To the introduction
whereof said defendant excepted. And thereupon said plaintiffs offered
and read in evidence an alias exeention and fee bill and the endorsements
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thereon, issued out ot said Clerk’s oﬁi?e to the Shcr'i_l'k' of said _county,
upon the last aforesaid judgment, bearing date fhe 17th day o.t .March,

33 A. D. 1862. The Sheriff's return on said execution is dated April 12th,
1862, and was filed in the Clerk’s office June 19th, 1862, and shows as
tollows : y

“ By virtue of this writ and accompanying fee bill, I have levied upon
the following described property as tlhe property of the defendant Wil-
liam Marshall, Jr.; to-wit: The west one hundred acres of the north-
east quarter of section seven (7), in township nineteen (19), north range
two (2), east of the 4th P, AL, all in Rock Tsland County, State of Il]j-
nois, this 17th day ot March, A. D. 1562.”

Also:

35 © By virtue of this writ and accompanying fee bill, and in accordance
with the levy hereon endorsed, after baving advertised, &e., (a copy of
which said advertisement is hereto attached,) I did, at the hour of ¢
oclock P. M. on the 12th day of April, 1862, at the door of the Court

36 House, in said city and county of Rock Island, Illinois, in accordance
with said notice, offer the property described in said levy at public auction
in manner following, to-wit: I first offered the north-west quarter of
section ten (10), in township nineteen, north range two, cast of the
4th P. M., in the county and State aforesaid, for which I received a bid
of fifty-five cents, said sum being the amount for which said property was
sold, with ten per cent. interest thereon, for the use of the purchaser, on
a sale made to Geo. W. McCarn on the 9th day’of March, A. D. 1861,
on a judgment obtained in the Cirenit Court of said Rock Island County
.and State aforesaid, on the 23d day of March, A. D). 1858, in favor of
George W. McCarn and Thomas Scott, and against Orville N. Whitford
and William Marshall, Jr., and redeemed by the plaintiffs in this writ as
judgment creditors of the said William Marshall, Jr., and receiving no
other bid therefor, the said land was then and there sold and struck oft
to plaintiffs in this writ.

38 “I then offered the west one hundred acres of the north-east quarter of
section seven (7), in township nineteen, north range threc-east of the
4th P. M., and tbe south-east quarter of section thirty-six, in township
twenty, north range two east of the 4th I, M., for which I received a bid
of two hundred fifty-one 22-100 dollars, the same being the amount of
the redemption money and interest at the rate of ten per cent. per an-
num as aforesaid, on the judgment in favor of and against the parties
aforesaid, and redeemed by said plaintifts as judgment creditors of the
said William Marshall, Jr., and receiving another bid of Cyrus II. Me-
Cormick of two hundred and sixty dollars; I then received a bid of’
twenty-five hundred dollars, and the said two tracts of land were then
and there sold and struck oft to the plaintiffs in this writ, for which I
have issued to them a certificate of their said purchase, &e., this 19¢h

day of April, 1862.”

85 By said Sheriff’s advertisement of said sale, notice is given as follows :

“I shall offer said premises at public sale, at the door of the Court
House, in the city and county of' Rock Island, in said State, on the 19th
day of April, A. D. 1862, between the hours of 9 o'clock A. M and sun-
set of said day, for cash in hand, to satisfy said execution, and dated
March 17th, 1862.”

39 To the introduction of which said execution, fee bill and endorsements

40 said defendant then and there excepted.  And thereupon said plaintifls -

offered and read in evidence a certificate of' redemption from the Sheriff
of said Rock Island County to the plaintiffs in this suit, reciting the re-
demption from the aforesaid sale to George W. McCarn, bearing date
March 17th, 1862, and recorded on the day of the date thereof in the
Recorder’s office of' said Rock Island County.

49 Aud thereupon said plaintiffs offered and read in evidence a certificate
of purchase from said Sheriff to the plaintiffs in this snit, reciting the last
above named sale, and bearing date on the 12th day of April, A. D. 1862,
and certifying that said plaintifts would be entitled to a deed at the expi-
ration of sixty days from the date thercof, Said certificate was recorded
on the day of the date thercof, and also recites said redemption from said

Geo. W. McCarn.
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4+ And thercupon said plaintifls offered a _ccrtiﬁcatc of purchase from said
Sheriff to Geo. W. McCarn, and the receipts thereon endorsed, (the gen-
nineness of the signatures thereto being admitted,) which said certifieate
was dated the 9th day of March, 1861, and recorded in the Recordar’s
office of said county on the same day, which said certificate recites the
said sale to Geo. W. McCarn upon the said judgment in favor of said
MecCarn & Scott, &e.  The receipts thereon were :

47 < Received of Wheeler, Mellick & Co. the sum of two hundred and
fifty-two 82-100 dollars, the same being in full for the redemption money
due on this certificate of purchase, the same being redeemed as a jude-
ment creditor. DAVID HAWES,

“ March 9, ’62. Sherift of R. I. Co., TI1.”

Also: *‘Received of David Hawes, Sheriff of Rock Island Co., Ills.,
the sum of two hundred and fitty-two 82-100 dollars, the tull amount of
the redemption money due me on this certificate.

“ April 3d, 1862. G. W. McCARN.”

To the introduction of the three last above certiticates and the receipts
thereon, said defendant excepted.

47 And thereupon the said plaintiffs oftered and read in evidence a deed
from said David Hawes, Sheriff of said Rock Island County,to the plain-
tiffs, bearing date the 19th day of June, A. D. 1862, and recorded in the
Recorder’s office of said county on the 15th day of May, A. D. 1863.
Which said deed recites the aforesaid sale on the McCarn & Scott judg-
ment, and also the sale to said plaintiffs, and conveys said premises to
said plaintiffs.

54 To the introduction whereof said defendant excepted. Thereupon said
plaintiffs offered and read in evidence the return of the Sheriff endorsed
upon the declaration in this case, which shows that the said Michael Gro-
gan was duly served and was in possession of the premises in controver-

54 sy at the time of said service. It was also admitted that plaintifts had,
after the making of the aforesaid deed, and before the commencement of
this suit, demanded possession of the premises in controversy of said
Grogan, and thereupon said plaintiffs rested.

And thereupon the'said defendant, to maintain the issues upon his part,
55 produced the record of a certain judgment in the Circnit Court of said
Rock Island County, rendered at the December term, A. D. 1857, to-wit-
on the 10th day of December, A. D. 1857, in favor of Wm. L. Lee and
against William Marshall & Co., which said record showed that the de-
fendants in said cause had been defaulted and judgment rendered against
them for the sum of $180.90, and was marked No. 150 on said judgment
56record. Defendant stated to the Court that he desired to make a motion
to amend said record, and produced a certain notice directed to William
Marshall, Jr., Sylvester Brigham and William Johnson, which was as
follows :
“STATE OI ILLINOIS, In the Circuit Court of said County, of

Rock Istaxp County, (% the Jannary term, A. D. 1864.
56 WHEELER, MELLICK & CO. ?

V8.
CYRUS H. McCORMICK. |

To William Marshall, Jr., Sylvester Brigham and William Johnson «

You are hereby notified that upon the trial ot the above entitled
cause, the defendant therein will apply to the said Court to mmend the
record of a certain judgment in favor of William L. Lee and against you,
rendered in said Court on or about the 16th day of' December, A. D.
1857 also to cause a certain order made by said Court at the September
term, A. 1. 1859, setting aside the levy and sale upon a certain exeention
issued upon said judgment, to be spread upon the records ot said Court :
also to amend a certain alias exceution, issued in said cauge, and for such
other and further amendments and orders as may then appear necessary
in said cause, or in a certain other cause in said Court, wherein II(ll‘l)L:I'
& Steel were plaintiffs and you defendants, wherein judgment was ren_
dered on or about the 9th day of June, A. 1. 1858
can appear if you desire,

Ejectment.

y when and where you

: “A. WEBSTER, Defendants® Attorney.
“ January 1st, 1864, )
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56 Which said notice was, on the day of the date thereof, served upon
said Marshall, Brigham anq J ohnson, and also a similar motice was, on
the same day, served upon said plaintiffs.

Thereupon said defendant produced the Court files in case No. 150
upon the Court Docket for said December term, A. D. 1857, in a certain
cause wherein William L. Lee was plaintiff and William Marshall, Jr.,
Sylvester Brighz‘lm and William Johnson, partners, as William Marshall

& Co,, were defendants. The precipe in said files was as follows :
58 “WILLIAM L. LEE ]

V8. . 2
WILLIAM MARS AALL, Jr. ' To the Decembe}' term, 1857, of- the
SYLVESTER BRIGIIAM and Rock Island Cireunit Court, Tllinois.

" WILLIAM JOHNSON. late Trespass on the case npon prom-
SRR ; 2 ises. Damages $350.

WILLIAM MARSHALL & CO. |

“The Clerk will please issue summons directed to Sheriff of Rock
Island County,” &e. .

58  The writ in said files commanded the said Sheriff to summon William
Marshall, Jr., Sylvester Brigham and William Johnson, late partners in
business under the name and style of William Marshall & Co., to an-

59 swer unto William L. Lee, &c., and was duly served upon all ot said de-
fendants.

61 The declaration was as follows, after giving the proper heading :

“ William L. Lee, plaintiff; by his attorney, complains of William Mar.
shall, Jr., Sylvester Brigham and William Johnson, late partners under
the style of Wm. Marshall & Co., defendants of a plea,” &e.

To the introduction of which said files said plaintiffs excepted.

65 And thercupon said defendant produced to the Court the Judge’s dock-
et for said December term, A. D. 1857, and offered and read to the Court
the entrys thereon in case No. 150 upon said docket, together with the
memoranda of the Judge thereon, which was as follows :

“No. 150.
65 “« WILLIAM L. LEE, ] Assumpsit.
vs.
WILLIAM MARSHALL, Jx.,
SYLVESTER BRIGHAM, and Judge's Minutes.
WILLIAM JOHNSON, late part- | Defendant called and defaulted.
ners, &c., Judgment by defanlt. Clerk as-

WILLIAM MARSHALL & CO.J sess the damaces. $180.90.”
To the introduction whereot said plaintiffs excepted.

66 * The said defendant then called as a witness Charles P. Lyman, who,
being first duly sworn, testified as follows :
~ T was Deputy Clerk of the Circuit Court within and for the county of’
Rock Island and State of Illinois, during the year 1857, and so continued
until the year 1861. The Judge’s docket for the December term, A. D.
1857, was prepared by me, and is in my handwriting, except the minutes
of the Judge thereon, which are in the handwriting of J. Wilson Drary,
who was Judge of said Court at said term thereof. The judgment record
here in evidence is in my handwriting, and was written up by me as the
judgment upon the cause No. 150 upon the Judge’s docket. "The Court
files here in evidence are the files in sajd cause, and the endorsement
upon the wrapper thereof is in my handwriting, T have examined the
records of said Cirenit Court, and find that there was not any other:
cause between the same parties at the said December term, A. D. 1857,
or at any other term. To the introduction of which said evidence and
every part thereof, said plaintiffs excepted.

67 The said defendant thereupon moved said Court to amend the said
record so that it should show who, in fact, the defendants therein were,
and the Court allowed said motion and ordered the same to be mncudcd,'
which was done. To the allowance of which said motion said plaintifts
excepted. And thereupon said defendant offered and read in evidence
said amended record, which was as follows :

“WILLIAM L. LEE, )

8.
WILLIAM MARSITALL, Jx.,
SYLVESTER BRIGIIAM and Assumpsit,
WILLIAM JOINSON, partners, r
&

’C., Q8
LJAI‘I‘ i
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67 ‘“This day came the plaintiff, by his attorneys, and defendants being

called,” &e.
To the introduction whereof said plaintiffs excepted.
Thereupon the said defendant offered and read in evidence the record

68 of a judgment in the Cirenit Court of said Rock Island County, ren-
dered at the June term, A. D. 1858, and on the 9th day of June, 1858,
in favor of John Harper and Alexander Steel, partners as Harper &
Steel, and against William Marshall, Jr., Sylvester Brigham and Wil-
liam Jol:nson, for the sum of $226.79. To the introduction whereof said
plaintiffs excepted.

70 : And tllereul')on said defendant offered and read in evidence an exceu-
tion and fee bill upon the last above named judgment, with the endorse-
ments thereon, issued out of the office of the Clerk of said Circuit Court
to the Sherift' of said Rock Island County, bearing date the 16tk day of
June, A. D. 1858.  Which said writ was returned to said Clerlds office

73 September 28, 1858. The Sheriff’s return thercon shows a levy on the
west one hundred acres of the north-cast quarter of section seven (N3
also the north-west quarter of section six (6), both in township nineteen
(19), north range three (3), cast of the 4th P. M., (also other property,)
all in Rock Island County, State of Illinois. August 2d, 1858. Said
return further shows, that on the 28th day of August, A. D. 1858, said

T4 property (and other property) was sold and struck off to said IHarper &
Steel, at and for the sum of two hundred and fifty-four 10-100 dollars,
which satisfied said writ. To the introduction whereof said plaintiffs ex-
cepted.

And thereupon said defendant offered and read in evidence an exccu-

75 tion and tfee bill, and the endorsements thereon, issued out of the Clerk’s
office of said Circuit Court, to the Sheriff of said Rock Island County,
upon the aforesaid judgment, in favor of said William L. Lee, bearing
date the 19th day of July, A. D. 1858. Which said writ was returned
to said Clerk’s office September 28th, 1858. The Sheriff’s return upon

78 said writ shows, a levy upon real estate and a sale of the same in full sat-
istaction of' said writ.

79 The said defendant then stated that he desired to move the Court to
cause the order of said Court rendered at the September term, 1859, in
the matter of the above execution, levy and sale, to be spread upon the
records of the Court, and therefore produced to the Court the files in a
certain cause wherein William L. Lee was yplaintiff and William Mar.
shall, Jr., Sylvester Brigham and William Johnson were defendants, be-
ing No. 246 upon the Judge’s docket for said September term, A. D.
1859. Which said files contained the following notice :

g0 “ To William Marshall, Jr., Sylvester Brigham and William Jolnson :

“You will please také mnotice, that at the next term of the Circuit
Court to be held within and for the county of Rock Island and State of
Illinois, I shall make application to said Court to set aside the levy ang
sale made by the former Sheriff of said county, E. 1. Beardsley, Esq.,
on an execution in my favor against you; issued on a judgment in my
favor and against you, at the December term, A. D. 1857, which judg-
ment was for the sum of $180.90, damages and costs $8.85. Roasons
for the above are on file in the oftice of the Clerk of said Court,

“ WM. L. LEE,

“B'P‘A‘- EY & MIT

¢ Aok 997, 1880 y BEARDSLEY & SMITII,

The above notice was served upon the persons thercin named on the
26th August, 1859.

Said files also contained a motion which, with the proper headingr, was
as follows :

81 “And now comes the said William L. Lee, by Beardsly & Smith, his
attorneys, and moves said Counrt to set aside the levy and sale made by
the Sherift of said county on an execution in favor of him, the said Lee,
against said Marshall, Brigham and J ohnson, which execution was dated
July 19th, 1858, and was issued on a Judgment recovered by said Lee
against said Marshall, Brigham and Johnson, at the December term of
said Court, A. D. 1857, and by which said Judgment said Lee was ad.
judged his damages, amounting to $180.90, with costs of suit. Refer-
ence is hereby made to the record and files of said suit and the excention




T
therecon, and

] iff’s levy and return
issued on said judgment and the Sherift’s levy : ale—because

- : ; i 'y and s
made part hereof. Reasons for scmn.g.asl.do'flald \]lfl\f,) on said execution,
the estate and lands sold by the Sheriff of said co .Y,_d Marshall. Brie.
have previously been sold on execution against 3:110 said - iarshatl; 4
ham and Johnson, all which was unknown to him, the said Lee.

“BEARDSLEY & SMITH,
“ Attorneys for said Lee.”
The said defendant then produced the Court docket, showing the ecn-
tries in said cause No. 246, at said September term, 1859, of said Circuit
Court, which were as follows, to-wit :
82 “No. 246.

“WILLIAM L. LEE, ] Motion to set aside levy and sale on
vs. | execution.
WILLIAM MARSHALL Jx.,
SYLVESTER BRIGHAM and | Minutes of Judge.

WILLIAM JOHINSON. J Oct. 7,759. Motion sustained.”

And thereupon the defendants recalled Charles P. Lyman, who testified:
The docket for September Term A. D. 1859, here produced, is in my
hand-writing, except the minutes of the Judge thereon, which are in the
hand-writing of the then presiding Judge of this court, and the court files
here produced are the files in said cause, so entered upon said docket.
It was then admitted by the plaintiff’ herein that there was no record
showing the action of said court in said cause. To the introduction of all
the above testimony and evidence upon said motion said plaintiff excepted.

83  The said defendant then moved the court that the memoranda of the
court upon said docket, of the cause aforesaid, be written out and spread
upon the records of this court, and the said court sustained said motion,
and ordered the clerk of the court to write up said records, to which order
of the cowrt said plaintiffs excepted.

The said record being written up the said defendant then offered and
read the samie in evidence. To the introduction whereof said plaintifts
excepted.

85 Thereupon the said defendant offered an alias execution and fee bill |
and the endorsement thereon, issued out of the Clerk’s office of said Cir.
cuit Court to the Sheriff of said Rock Island County, upon the aforesaid
Judgment, in favor of said William L. Lee, said execution bearing date
the 25th of October A. D. 1859, and returned Noy. 17,°59. Said execu-
tion was, with the proper heading, as follows :

“We command you again that of the goods and chattels, lands and ten-
ements of William Marshall, Jr., Sylvester Brigham and William J ohn-
son, in your county, you make or cause to be made the sum of one hun-
dred and eighty and 90-100 Dollars, which, on the 16th day of December
A. D. 1859, William L. Lee recovered in the Circuit Court of said county
against the said plaintiffs, with legal interest thercon from said date until
paid, and also the further sum of twenty-four and 06-100 dollars, which
was adjudged to the said William L, Lec, by said court, for his costs and
charges in this behalf expended, whereof the said plaintiffs stand conviet-
ed as appears to us of record,” &e.

87 The Sheriff’s return u pon said writ shows

89 controx‘rersy O(.:t. 25., A._D. 1859. It also shows a sale of said property to-
the defendant in this suit, he being the highest and best bidder therefor
at and for the sum of five hundred and thirty-four dollars, two hundred
and eighty-four 73-100 dollars being the amount of money thercon placed

in my hands to redeem land hercon endorsed, to-wit: The wost one
. hundred acres of the north-west quarter of section seven, in township

nineteen, north range three (3) cast of the 4th P, M., (and other property)
| all in Rock Island County, State of Illinois, from a sale to John Harper
| and Alexander Steel, made on the 28tl day of August A. D, 1858, by
virtue of an execution issued out of the Clerk’s office of the Circuit Court
| of said county, dated July 16th, 1838, in favor of said Iarper & Steel
and against William Marshail, Jr., Sylvester Brigham and Willjan
Johnson, upon a judgment rendered in the said court of said county, on
the 9th day of April, 1858, and sold as aforesaid to satisty said jndgment
and costs, the balance to apply on this execution and fee bill, and ‘which
satisfied the same this 17th day of November, 1859,
The said defendant then made a motion to correct the mistakes in said

alevy upon the property in

]
t
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91 execution, and re-called as a witness Charles L. Lyman, who testified :
The alias execution here produced is in my hand-writing. I know Dyjan
examination of the records of this court that there is no record ot' any
other judgment between the same parties, William L. Lee and William
Marshall, Jr,; Sylvester Brigham and William Johnson, than the one the
record whereof is here in evidence. This execution was issued by me
upon said judgment, and the statement thercin that said judgment was
rendered on the 16th day of December A. D. 1859, is a blunder of minc.
The judgment was, in fact, rendered at same term A. D.1857. It is also
a blunder of mine stating therein that the judgment was against the
plaintiff. It was in fact against the defendants. To all of which testi-
mony the said plaintiffs excepted. The court then ordered the mistakes
in said execution to be corrected, which was done, and thereupon said
detendant offered and read in evidence said execution as amended, fee

92 bill and endorsements as hercin above set forth. To the introduction
whereof said plaintiffs excepted.

93 The said defendant thereupon oftered and read in evidence the record
of a certificate of purchase from the Sheriff of said Rock Island County
to said Harper & Steel with the receipt endorsed thereon (the signatures
thereto being admitted to be genuine) and no objection being made be-
cause it was a record, and it being admitted that the same was recorded
on the day of the date thereof, in the Recorder’s office of said Rock fsland

95 County. Said certificate is in due form and bears date the 25th day of
August A. D. 1858. The endorsements thereon are:

“Received of William L. Lee two hundred eighty-three 60-100 dollars,
the full amount due on this certificate for the redemption thereof.

M. D. MERRILL, Sheriff.
Oct, 25th, 1859.”

96 “Received of M. D. Merrill, Sheriff, $2883,60, the amount ot the above
redemption in fall, Oct. 25th, 1859. :

CHAS. M. OSBORN.”

Said Osborn, attorney for plaintifs in this case, then admitted that

9T said certificate was assigned to him on October 25th, 1859.

The said detendant then offered and read in evidence the record of o
certificate of redemption from the Sherift of said Rock Island County to
William L. Lee, bearing date said Oct. 25, 1859, and admitted to have
been recorded in the Recorder’s office of said county on the day of the
date thereof, no objection being made because it was a record. Said
certificate recites the redemption of said Lee from the sale to ITarper &
Steel, and is in due form.

98  The said defendant then offered and read in evidence the record of a
certificate ot purchase on said Lee judgment to the defendant herein,
bearing date Nov. 17, 1859, and admitted to have been recorded in the
Recorder’s office of said county on the day of the date thereof; no objec-
tion being made because it was a record.

Said certificate recites the sale on said alias execution ou the Lee judg-

99 ment, to the defendant herein, and is in due form, reciting said judgment
correctly, and not as said judgment was recited in said exceution, and cer-
tifies that said purchaser would be entitled to a deed in sixty days trom
the date thereof. :

101 The said defendant then offered and read in evidence a certitied trans-
cript of a judgment in the United States Cirenit Cowrt within and for the
Northern District of the State of Illinois, in favor of John W. Thompson
and Horatio G. Barner and against William Marshall, Ji., Sylvester
Brigham and William Johnson, rendered at the July term . 1. 1550,
to-wit: on the Tth day of July, 1859, for the sumn ot $1180,25. To the
introduction whereof said plaintiffs excepted.

103 The said detendant then offered a certitied transeript of' an exceution
and the endorsements thereon, issued out of the oftice ot the Clerk of sni(i
U. 8. Circuit Court and directed to the U. S. Marshal of said Northern
District of the State of Illinois, bearing date the 29th day of November,
1859. The returns upon said execution are :

“After receiving five hundred and thirty-seven 45-100 dollars from the
plaintifis herein, as redemption money on a former sale, as will appear
more fully by a copy of a certificate of redemption hercto attached and
made a part of this return, and in accordance with the within exceution
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I have levied the same this day upon the following lands, (those in con-
troversy as well as others,) this December 10th, 1859.”

105 «By virtue of the within writ, and in accordance with the levy hereon
endorsed, after having advertised the time, place, &e., I did at the honr
of 11 o’clock A. M. on the 5th day of January A. D. 1860, at the door of
the Court House in the city and county of Rock Island and State of Illi-
nois, and in accordance with said notices offer said property, &c., and the
same were then and there sold to John W. Thompson and Ioratio G.
Barner, they being the highest.and best bidders therefor at and for the
sum of eighteen hundred dollars, &e., this 5th day of January A. D. 1860.
To the introduction whereof said plaintiff excepted.

The said defendant then offered the record of a certificate of redemp-
tion, issued by said U. S. Marshal to said Thompson & Barner, which
said certificate was admitted to have been recorded in the Recorder’s office
of said Rock Island County, on the day of the date thereof, and bearing
date the 10th day of December A. D. 1859. Said certificate recites the
former sales on the Harper & Steel judgment, and on the Lee judgment,
and the redemption therefrom by said Thompson and Barner, and is in
due form.

109 The said defendant then offered and read in evidence a deed from the
said U. S. Marshal to the defendant, bearing date the 31st day of May
A. D. 1860, and recorded in the Recorder’s office of said Rock Island
County on the 8th day of June A. D. 1860. Said deed recites the afore-
said sales on the Harper & Steel judgment, and on the Lee judgment, as
well as on said judgment in favor of Thompson and Barner; also recites
the assignment of the certificate of purchase from said Thompson and
Barner to the defendant in this snit, and an order of said U. S. Circuit
Court to said U. S. Marshal to mnake said deed. To the introduction
whereof said plaintiffs excepted.

115 - It was then admitted by said plaintiffs that an order was mad ¢ by said
U. 8. Court directing said Marshal to make said deed as therein recited.

It was also admitted that the signature of Henry Curtis, Jr., to the re-
ceipt on the alias execution on Lee judgment was the genuine signature
of said Henry Curtis, Jr. Said receipt was as follows :

88 ‘“Reccived of M. D. Merrill, Sherift, five hundred and nine $0-100
dollars, the amount of judgment, interest and costs due me on this exeeu-
tion. HENRY CURTIS, Jr., Assignce.

November 18, 1859.” .

115 It was also admitted by said plaintiffs that the body of the Sherift’s
return upon the alias execution upon the McCarn & Scott judgment here-
in above set forth, was in the hand-writing of the said ITenry Curtis, Jr.
It was also admitted by said plaintiffs that the said Ienry Curtis, Jr.,
acted as attorney for McCarn & Scott in the issuing of' the alias exccution
upon said judgment in their favor, and in the making of the levy and
other proceedings thereon, but not before that time. s

116 'Ijh_e said detendant then recalled as a witness Charles P. Lyman, who
testl.ﬁed: Up.m} the wrapper containing the court files, in the case of the
n.lotl'on (Tf William L. L'ee, to set aside the levy and sale upon the execn-
't\:icf)irh;:i:l;i?wr and agamstr'\Vxl]mm Marshall, Jr., Sylvester Brigham and

. mson, being No. 246, at the September terin A. I, 1859.
Ther? is cndorsed. in pencil as follows : S Clerks fees $3,40 Sterdff s
fees $6,85.  Curtis pays thés,” in my hand-writing. This endorsement
was made soon after the September term A. D). 1859, [ think T asked
Henry Curtis, Jr., about the case soon after said term, knowing he had an
interest in the case, and he told me he would pay the costs. I could not
tell which party he acted for. The reason I spoke to him about it was
because I knew he had an interest in the case, but how I learned it 1 do
not recollect. I would not have made the minute there if I had not
asked Mr. Curtis about it. I think I do remember making it,
The said defendant then offered and read in evidence the excention
docket of the first exeention upon said Lee Judgment, and the memoranda
thereon which were as follows:
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10
“WILLIAM L. LEE ] Execcution issued July 19, 1858.

VS.
WILLTAM MARSHALL, Jr., &Judgment rendered Dee. 16, 1857.
SYLVESTER BRIGHADM, and
WILLIAM JOHNSON. Amount, $180,90 and costs.

“I return this writ satisfied in full Aug. 28, 1858.

“E. M. BEARDSLEY, Sheritf.

“Levy and sale set aside September term 1859.”

The last above memoranda was admitted to be in the hand-writing of
said Henry Curtis, Jr.

Said defendant then called A. Webster as a witness, who testified : I
think I saw the above memoranda “Levy and sale set aside Sept. term
1859,” upon the execution docket here in evidence, four years ago this
winter, or in the winter of 1859 and 1860, but am not positive as to the
time. It was about that length of time since. I recollect it from having
occasion to examine the condition of the judgments against William
Marshall, Jr.

118 It was then admitted that Charles M. Osborn, attorney for plaintifts

in this case, was the attorney for the plaintiffs in bringing suit and
recovering the judgment in their favor here in evidence.

118  The said defendant then called as a witness Daniel Zimmerman, wlho.

testified : ;

Defendant McCormick took possession of the premises in contro-
versy in October, 1861, claiming title thereto under the U. S. Mar-
shal’s deced here in evidence. Grogan was the tenant of Marshall before
defendant took possession, under an agreement with the Marshalls, ang
no change of tenants was made. Grogan merely consented to pay reut
to defendant. !

And thereupon said defendant rested his case, and the atove is all of
the evidence offered by either party on said trial. The Court found the
issues for the plaintiffs, and that at the time of the commencement of
this suit, the said plaintifls were seized of' the title in fee simple to the
whole of the lands described in their declaration herein, and that the said
defendant is guilty of withholding the possession thereot as charged, and
assessed their damages at one cent. And thereupon the said defendant
moved for a new trial, which said motion was overrnled by the Court, to
which ruling defendant excepted. And thereupon judgment was ren-
dered upon the finding of the Court in favor of said plaintiffs and against
said defendant.

ERRORS ASSIGNED.

1st. That the Court below erred in admitting improper evidence on
the trial of this case on the part of the appellees.

2d. That the Court below erred in finding the issue for the appellees
and against the appellant on the trial of this case.

3d.  That the Court below erred in overruling the motion of appellant
sor a new trial.

4th. That the Court below erred in rendering judement in favor of
appellees and against appellant.
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