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SUPERME COURT—THIRD DIVISION,

APRIL. TERM, 18659.

~~r S~

' J. H. BROWN, APPELLANT,

vs. Arprear Frox Witn Circuir Court.
THE CITY OF JOLIET, APPELLEE.

ARGUMENT OF APPELLANT.

This was o proceeding originally had before the County Court of Will County, to obtain judg-’
ment against certain real estate on Jefferson street, in the city of Joliet, for an assessment or tax
alleged to have been made or levied to pay the expense of an improvement on said street.

The applicution for judgment was made under the act of March 1, 1854—Laws, Spec. Session,
1854, P. 22, Sec. 1. .

The delinquent list, of which the real vstate of appellant formed a part, was returned by Philip
Filer, city collector, to the County Court, with his affidavit, that ¢ the foregoing list by mo roturned,
are o true and correct record of -the real estate, situated within said city, upon which he has Ybeen
unable to collect the tax or assessment, as requirel by law and ordinance of said City Council.”

Application for judgment was made at the July Term, 1850,.of thg County Court. t

Brown, the appellant, appearcd and filed exceptions, in which,he described his lots as set out in
the delinquent list. 1ilis exceptions were overruled and judgment entered ‘‘against the aforesnid
lots and blocks, and parts of lots and blocks, in favor of the.city of Joliet, for the sum annexed to
ench lot and block, and parts of lots and parts of blocks, being the amount of tuxes or assessments
and costs dus severally thereon ;”” and that the lots be sold ‘a3 the law directs. ¢

.. There was no return’of the city collector, that he was unable to find properyy on which to levy
and make the tax, and no published list of the real estate returned as delinquent to the County Court, .
gnd no notice of the application for judgment in said court, was furnished to the County Court.

_ This was absolutely necessary to give the County Court jurisdiction, and without such published
list and notice of application for judgment the court could not legally take jurisdiction or enter judg-
ment. i g ¥, 203 0

Brown appealed to the Circuit Court of Will County, and at the May Term, 1856, a jury was
waived, and a trial had, by the court, (Judge Davis presiding) and judgmeut rendered ugzainst Brown
for $172,28, damages and costs, and execution awarded. No judgment was entered against the prop-
orty. Exception were taken at the trial and all the eyidence preserved in the bill of exceptions.

The original Charter of the city of Joliet, as passed nnd in-force June 22, 1852, P. 161,
Gity Charter of Joliet, -(Laws, Spe. Sess’n,” 1852,) contains the following provisions: . Article V., Sect. 1.—* The cit‘fr
Artlcle V, §°§}-%& council shall have power and authority to levy and collect taxes upon all property, real and personal,
Spl. L1852, 164 ci) i tho limits of the city, not éxceeding one per cent. per annum, upon the assessed value theieof,
and may enforce the payment of the same, in any macner to be prescribed by ordinance, not repug-

pant to the constitution of the United States, or of this State.”” * * S

1d. Sect. 2. « Sec. 2.—The city council shall have power to appoint a Clerk, Treasurer, Assessor, Marshal,
Supervisore of streets and such officers as may be necessary.” : ’

alter, abolish, -"vidon,-‘extend, establish, grade, pave or uthérwiso improve

1d.Sect. 9. ¢ Sec. 9.—To open,, i

and keep in repair streets, avénues, lanes, aund alleys.”. ' . o T 1
Laws of 1853, Ps. 275-0 Laws of 1853, Pa. 275-6, sec. 3, division 4.—* The city council shall have power to levy and
Sez. 3, division 4. collect taxes on property of any ward, or, part of ward or wards, for the purpose of building and re-

pairing bridges, school houses and other local improvements.”

#Ses. 6,.—The common council shall have power to levy and collect special taxes on owners of lots,
according to their respective fronts owned by them, for the purpose of grading, paving, and plankiag
streets, sidewalks, allays, lancs, or avenues, constructing drains and sewers, digging wells, construct-
ing pumps, and lighting streets, and to direct by ordinance the manner of assessing and collecting
all city taxes. Provided, such ordinances shall not be inconsistent with the constitution of this State,
or of the United States.”” i e : S et

1d. Secc. 6.

The tax or assessment made in this case was mado under the foregoing provisions :
"~ "In our constitution are to be found the following provisions: :
Const. Ils, 1848, i % The general assembly shall provide for levying a tax by valuation, go‘that every person and
Art. IX, Scc. 2. corporation, shall pay a tax in proportion to the value of ‘his or her property ; such value to be ascer-
tained by some person or persons to be elected or appointed, in such manner as the general assembly
shall direct, and not otherwise.”

1d. Sec. 6. “The corpornte authorities of counties, townships, schoul districts, cities, towns, and villages, may
be vested with power to assess and collect taxes for corporato purposes; such taxes to be uniform in
respect to persons and property, within the jurisdiction of the body imposing the same.”’

1d. Sec. 6. « The specifications of the objects and subjects of taxation shall not deprive the general assem-
bly of the power to require other objects or_subjects to be taxed, in such manner as may be consist-
ent with the principles of taxation defined in this constitution.”

—
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The foregoing sections and provisions of the constitution and city charter ara cited to show the
basis on which the oity of Joliet are authorized to levy and impose taxes and assessments. It is not
contonded that the oity is not authorized to levy a tax or make an assessment on any given district
or street in the city for the purpose of local improvement ; but it is strenuously contended that under
tho Constitution and City Charter, when & tax or assessment is levied or imposed on any given dis-
trict, for any purpose, it must be done on tho basis of valuation, in compliance with the Charter and
the Constitution, and that the peopla of Joliat under their charter are not to be subjected to the
whims, or caprices, or prejudicas of commissioners, in levying or imposing taxes or assessmonts on
their property, for any purposes, without regard to valuation.

Tho tax or assessment in this case was made without rogard to valuation, which is alone suffi-
.cient to render it invalid, and set aside the judgment.

Nor was their uniformity or equality in levying the same, taking the property fronting on the
street, per lineal foot, as n basis. On the assessment, or what is designed as the asssessment, at
pages 32, 33, and 34, of the record, it will be seen that great inequality exists. Take for instance
the second front of 21 feet and you find the amount carried out to be 53,18. Take the 22 feet, com-
mencing 20 feot from west end of L. 4 in B. 22, and you find the amount carried out to be 73,504.—
Take the 150 feet, boing the fifth parcel from the bottom of the list, and you find the amount carried
out to be 75,00. The next front preceeding that is 75 feet, and the amount carried out is 75,00.—
Thus it will be seen that great inequality exists in the lovying of the tax or assessment, upon this
basis.

Again, there is no amount of tax or assessment made or carried out, on the property of appellant,
or any of the property on the street. _Numerals are used, but no words, letters, or characters are

@ used to show what those numerals are intended to indicate; whether they are designed to represent

2J, T1I's Rep. P 333-340

Lawience va. Fast,

dollars and cents, or whether they are intended to represent something else ; and there was no evi-
denco of any kind introduced to the court below showing, or tending to show what these figures xep-
resented, and the court could not legally render o judgment on such evidence. This alone is suffi-
cient to reverse tho judgment. Soe 2C IlL. Rep., 338, 340, Lawrence vs. Fast: see also 5, Gill. Rep.,

5, il Eep. 405, 416-17.405, 416-17, relative to uniformity and equality of taxation upon the value of property.

2 Seam. Rep., 187.

2 Cranch Rep. 167.
2 Seldon's Rep. 92,
2 Kent's Com. 207-9.

2 Seld, R. 92.

Again, neither the requirements of the constitution, the city churter, or the city ordinances were
observed or followed in the Jevying of the tax or assessment on the property of the nppellant in this
case, or on any of tho property taxed in conneclion with it; and it 13 a principal of law too well es-
tablished, that corporate bodies can only exercise those powers that are specifically granted to them
by the act of iucorporation, or such as are necessary for the purpose of carrying into effect the pow-
ers exprossly granted, and that such corporations can only act in the manner prescribed by law.—
See 3 Scam. Rep., 187, Kiuzie vs. Trustees of Chicago ; 92, Cranch 167, flead, et. al, vs. The Provi-
dence Ins. Co.; 2, Selden’s Rep., 92, Thompson vs. Schermehorn ; 2, Kent’s Com., 298-9.

It has already been shown that the tax or assessment was levied contrary to the constitution
and the city charier, and I will now proceed to show thatthe city ordinances havs not been complied
with.

On the 20th June, 1854, an ordinance was passed by the City Council, which was introduced in
evidenco on the trial, commenciog on page 27, of the record, in which is contained the following pro-
vision:

«¢Sec. 1.—That whenever petition shall be presented for, and tho Common Council shall deem
it necessary and expedient, to grade, pave, or plank any strect, sidewalk, oralley, lane, or avenue, or
to construct any drain or sewer, within the limits of the city, they shall cause an order to be entered

_upon the record of their proceedings to that effect, which order shall particularly describe the loca-
tion, character, and specifications of the proposed improvement. The publication of such order for
one week in the corporation newspaper, shall be deemed sufficient notice to the holders or owners of
lots and real estate benefitted by, or adjoining such improvement.”

Oa the trial there was no evidence introduced or offered, of the character provided for in that
ordinance, and the city was bound to pursue the course proscribed by their ordinance. See 2, Sel-
den R., 92, Thompson vs. Schermehorn. The city clork, Mr. Stone, testified that he published
the ordinances in the corporation newspaper, but that would not be a compliance with said erdinance
in this case. And evidence was given to show that the commissioners gave notice that they would
ot on the 21st Juno, 1855, to make the estimate and levy the assessment for the improvement of
the street; that they mat ut that time, and adjourned from time to time until the 4th of August of
the same year, and that then they made an estimate of the expense of the improvement, and assess-
mient, which assessment as given in evidence nppears on pages 42-3 and 4 of therecord. The assess-
ment is given in numerals, but no words or characters are given to designate what is meant by
the figures ; and no evidence was given, that the commissioners evergave any notice of their adjourn-
ments from time to time until the 4th of August.

Again in the ordinance introduced in evidence (on page 30 of record,) in which the commission-
ers are directed to proceed to estimate the amount of the expense of making the improvement on Jef-
ferson street, and muke an assessment, &c., they are directed by the ordinance to proceed in accord-
ance with the provisions of an ordinance passed March 10, 1853, and report their proceedings in the
premises ab the next meeting of the Common Council. There was no evidence given that the com-
missioners made their report to the next meeting of the council, nor was there any ordinance of
March 10, 1855, given in evidence, but the report of the commissioners shows upon its face that they
aoted under an ordinance of Marchk 9, 1835, and no ordinance of March 9, 1855, was given in evi-
dence.

The city records introduced in evidonce show that the commissioners made their report to the
common council, that their report was concurred in, and the oity Clerk grdered to levz the tax in
accordance with the report. But there is no evidence that any tax was levied, and there is an entire
failure to show that there was ever a tax or assessment levied or made in accordance with the ordi-
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nances of the eity, or the city charter, or in accordanco with any law, and upon the plaintif’s' owa
showing the case should have'been dismissed in the Cireuit Cour't.

Relative to the collection of taxes, the city ordnance introduced in evidenco required that if any

special tax should not be collected within twenty doxs after the warrant should come into his hands,~
it should be his duty to apply to the County Court for an order to sell, &, in pursunnce of the act
of Murch 1,.1854. Tho warrant introduced in evidence, was issued August 15, 1855, and was re-

ceived by Filer, as testified by him, from the former collector, after his (Filer’s) election in April
1856. Tiler says he called on Brown for paymentiof taxes on the warrant previous to May 15, 18506,

and advertised the delinquent list, under it July 31, 1856, nearly one year after it was issued.  Lle

had no right to proceed under that warrant, it having expired, long before it came to his hands.

. The Ccunty Court having no jurisdiction to ren
Court had none. T'ho fuct of taking an appeal to
take jurisdiction. It is in no respect like an appen
from a justice court to the circuit coart, even thous
it becomes the duty of the circuit court, under a statute of the State, to try the case upon its merits,
provided, the subject matter of the suit was within the jurisdiction of a justice court. There was no
consent that the circuit court might take jurisdiction, all the evidence being objected to.

Again this was a proceeding inrem. and the court rendered Judgment in personem. But it
seems to me that I have alveady said much more than is necessary, and I will submit the case, be-
lieving that the court can do no otherwise than to reverse the judgment.

der judgment, as herein befora shown, the Circuit

the Circuit Court, did not authorise that conrt to
1 from a justice conrt. Whore an appeal is taken
h the justice might not have acquired Jjurisdiction,

/JOSEP EINSTEIN, APPELLANT,

vs, Aprear FroM WiLL Circrir Courr.
TIHE CITY OF JOLIET, APPELLEE.

This was also a proceeding orizinully had before the County Court of Will County, to obtain
Jjudgment ngainst certain real estate on Van Buren street, in the city of Joliet, for an ussessment or
tax alleged to have been made to pay the expense of a sewer on the south side of said streat.

The application for judgment in this case was also made under the act-of March 1, 1854, and all
the proceedings in levving the tax or assessment, were had under the same city charter and amend-
ments as in the case of Brown against the city.

Philip Filer was city collector, nnd the delinquent list was returned by him in the same form
and with the same kind of return as in thecase of Brown, Application for judgment was made
at tho September Term, 1856, of said County Court. The appellant Einstein, filed exceptions, and

the exceptions were overruled, and judgment rendered in the same form as in Brown’s case, and un
appeul taken to the Will Circuit Court.

October 27, 1855, an ordinance was passed to construct a sewer on fhe south side of Van Buren
street, and I. 1. Millspaugh, Sidney S. Morgan, and Adiah Jones appointed commissioners to assess
tho expense of such sewer. A notice was

published, bearing date December 3, 1855, stating that the
commissioners would meet at Doolittle & Stone’s store, on the 13th December, at 3 o’clock, P. M.,
for the purpose of making safd assessment, which notice was signed
I. T. Miuispavcn,
S. S. Moraay,
A. D. JoNEs.
May 3d, I850, a report was made to the Common Couneil, signed
SipNeY S. Morgaw,
Isaac T. M)..Lspaucs,

A. 8. Joxes,
Statinyz that “after having given notice in the Joliet Signal for the space of more than ono week

previous, of the time uud place of meeting, the said commissioners met at the store of Doolittle &
Stone, of said city, when and where they estimated the cost of said improvemont at ($615) six hund-
red and fifteer dollars, as follows ”—giving the different items constituting the amount, and * that
they assessed and apportion tho cost of said improvement as above, upon the following real estate
benefitted thereby. as follows,” giving names of owners and carrying out the numbers of the lots
and blocks, number of feet, and amount of tax or assessment in fizures opposite each owners name,
without any explanations in words or characters, of the meaning of the fizures, excepting the amount
opposite the name of J. A. Matteson, where this churactor ($) was used. There were five pieces or
lots on which they reported us having assessed and apportioned the cost of said improvement.  This
report does not state the time that the commissionars met, and tho certificate of publication intro-

duced in evidence has no date, and merely states that tho annexed notice was published in said pa-
por ““ (Joliet Signal) for the space of two weoke, successively.”

No evidence was given, that any notice was ever published or given, of the improvement to be

made, or that the owners could appear and make objections to the report. The assessment in this
caso was mado without reference to the veluation of the property in any manner, no valuation thoreof
being made, and the tproper:y on one side of the street only (south side) being assessed.

The testimony of 8. S, Buffum shows that the property on the north side of the street was not

assessed at all, and 8. . Stone testified that the sewer was 68 mush improvement to the north gide
as to the south side of Van Buren street.

The list of real estate accompanying the collector’s warrant, and the delinquent list returned to
the County Court, and given in evidenco in the Circuit Court, had amount carried out in figures, op-

posite to each lot, but no words or characters wers used showing what the figures meant. The

transcript sent to the Circuit Court, from the County Court, does not show that any notice, by pub-.

lication, or otherwise, was given of the application for judgmont againt said lots, The evidence
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given by Philip Filer, city collector, shows, aside from the transcript, that he did not return any
published list or notice of application for judgment. :

At the May Term, 1858, of Will Circuit Court, a jury was waived, and the cnse tried by the
court, and judgment rendered ngainst Binstein, appellant here, for the sumof $153,75, damages and
costs of suit and execution nwarded; no judgment was rendered against the property. Linstoin ap-
peuled to this court and preserved all the evidence given, in a bill of exceptions which appears in
the record. It scems to me that the record and proceedings clearly show,

1st. That there never was avy legal or valid tax or assessment levied or imposed ou the property

of appellant.
2d. That a portion of the property on tho street improved, equally affected by the improvement,

with that assessed, was not assessed at all.

3d. That the County Court never had jurisdiction to render judgment, and the County Court
not having jurisdiction, the Circuit Court could not take jurisdiction.

4th. That even if the Circuit Court had jurisdiction, the evidence introduced was entirely insuf-
ficient to authorize the renditionZof any judgment, either against appellant or against the pruperty.

5th. This being a proceediog in 7em, no jndgment could be legally rendered against the party.
The appellant, therefore, asks that the judgment be reversed.
URI OSGOOD, Attorney
and of Counsecl for Appellant.
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City Chagter of Joliet,
Article V, Sect. 1,
£pl. L. 1852, P. 164

1d. Sect. 2.

Id.Sect. 9.

Laws of 1633, Ps. 275-8

Sez. 3, division 4.

SUPERME COURT—THIRD DIVISION,

APRIL TERM, 1859.

~~~

J. H. BROWN, APPELLANT;

vs. Aprearn rrox WiLt Circvir Court.
THE CITY OF JOLIET, APPELLEE.

ARGUMENT OF APPELLANT.

This was a proceeding originally had before the County Court of Will County, to obtain judg-
ment against certain real estate on Jefferson street, in the city of Joliet, for an assessment or tax
alleged to have been made or levied to pny the oxpense of an improvement on said street.

The application for judgment was made under the act of March 1, 1854—Laws, Spec. Session,
1854, P. 22, Sec. 1.

The celinquent list, of which the real cstate of appellant formed a part, was returned by Philip
Filer, city collector, to the County Court, with his affiduvit, that * the foregoing list by me returned,
are a true and correct record of tne real estate, situated within said city, upon which he bag been
unable to collect the tax or assessment, as requirel by laiw and ordinance of suid City Council.”

Application for judgment was made at the July Term, 1856, of the County Court.

Brown, the appellant, appeared and filed exceptions, in which he described his lots as set out in
the delinquent list. 1lis exceptions wore overruled and judgment entered *‘against the aforesaid
lots and blocks, and parts of lots and blocks, in favor of the city.of Joliet, for the sum annexed to
each lot and block, and parts of lots and parts of blocks, being the amount of tuxes or nssessments
and costs due severally thereon ;”” and that the lots be sold as the law directs.

There was no return of the city collector, that he was unable to find properjy on which to levy
and make the tax, and no published list of the real estate returned as delinquent to the Cou nty Court,
and no netice of the application for judgmest in said court, was furnished to the County Court.

. This was absolutely necessary.to give the County Court jurisdiction, and without such published
list and notice of application for judgment the court could not legally take jurisdiction or enter judg-
ment. X

Brown appealed to the Circuit Qourt of Will County, and at the May Term, 18565, a jury was
waived, and a trial had, by the court, (Judge Davis presiding) and judgment rendored against Brown
for $172,28, damages and costs, and execution awarded. No judgment was entered against the prop-
erty. Exception were taken at the trial acd all the eyidence preserved in the bill of exceptions.

The original Charter of the city of Joliet, as passed und in force June 22, 1852, P, 101,
(Laws, Spe. Sess’n, 1852,) contains the fullowing provisions: Article V., Sect. 1.—* The ci(?'
council shall have power and authority to levy and collect taxes upon all property, real and personal,
within the limits of the city, not exceeding one per cent. per annum, upon the assessed value theieof,
and may enforce the payment of the snme, in any marcner to be prescribed by ordinance, not repug-
pant to the constitution of the United States, or of this State.” :

¢ Sec. 2.—The city council shall have power to appoint a Clerk," Treasurer, Assessor, Marshal,
Supervisore of atreets and such officers as may bo necessary.”

“ Sec. 9.—To open, alter, abolish, widen, extend, establish, grade, pave or otherwise improve
and keep in repair streets, avenues, lanes, aud alleys.” i

Laws of 1853, Ps. 275-6, sec. 3, division 4.—* The city council shall have power to levy and
collect taxes on property of any ward, qr part of ward or wards, for the purpose of building and re-
pairing bridges, school houses and other local improvements.”

- % Sec. 6.—The common council shall have power to levy and collectspecial taxes on owners of lots,
according to their respective fronts owned by them, for the purpose of grading, paving, and plankiag
atrocts, sidewalks, alleys, lanes, or avenues, constructing drains and sewers, digging wells, construct-
ing pumps, and lighting streets, and to direct by ordinance the manner of assessing and collecting

" all city taxes. Provided, such ordinances shall not be inconsistent with the constitution of this State,

Const. I11s. 1848,
Art. 1X, Sce. 2.

Id. See. 6.

14, fee. €.

or of the United States.”

The tax or assessment made in this case was made under the foregoing provisions :

In our constitution are to be foyad the following provisions : ;

% The general assembly shall provide for levying a tax by valuation, so that every person and
corporation, shall pay a tax in proportion to the value of bis or her property ; such value to be ascer-
tained by some person or persons to be elected or appointed, in such mauner as the general assembly
shall direct, and not otherwise.” ?

“The corporate authorities of counties, townships, school districts, oities, towns, and vlllages, may
be vested with power to nssess and collect taxes for corporate purgoses; such taxes to b’e, uniform in
respect to persons and property, within the jurisdiction of the body imposing the same.

“ The specifications of the objects and subjects of taxation shall not deprive the general assem-
bly of the power to requirg other vbjects or subjects to be taxed, in such manaer as may be consist-
ent with the principles of taxation defined in this constitution.”

i s e




20, III's Rep. I’ 333-340
Lawrenco vs. Fust,

5, Gill. Eep. 405, 416-17.

2 Scam. Rep., 187,

2 Cranch Rep. 167,
2 Selden's Rep. 92,
2 Kent's Com, 207-9.

2 Seld. R. 02,

The foregoing sections and provisions of the constitution and city charter are cited to show tho
basis on which the city of Joliet ure authorized to levy and impose taxes and assessments. It is not
ocontonded that the city is not authorized to levy a tax or make an assessment on any given district
or'street in the city for the purpose of local improvement; but it is strenuously contended that under
the Constitution and City Charter, when o tax or assessment is levied or imposed on any given dis-
trict, for any purpose, it must bo done on the basis of valuation, in compliance with the Charter and
the Constitution, and that the people of Joliat under their charter are not to be subjected to the
whims, or caprices, or prejudices of commissioners, in levying or imposing taxes or assessments on
their property, for any purposes, without regard to valuation.

Tho tax or assessment in this case was made without regard to valuation, which is alone suffi-
cient to render it invalid, and set aside the judgment.

Nor was their uniformity or equality in levying the same, taking the property fronting on the
street, per lineal foot, 2s o basis. On the assessment, or what is designed as the asssessment, at
pages 32, 33, and 34, of the record, it will be seen that great inequality exists, Take for instance
the second front of 21 feet and you find the amount carried out to be §3,18. Take the 22 feet, coni-
mencing 20 feet from west end of L. 4 in B. 22, and you find the amount carried out to be 73,54.—
Take the 150 feet, being the fifth parcel from the bottom of the list, and you find the amount carried
out to be 75,00, The nexc front preceeding that is 75 feet, and the amount carried out is 75,00.—
%‘hus it will Lo seen that great inequality exists in the levying of the tax or assessment, upon this

usis.

Again, thero is no amount of tax or assessment made or carried out, on the property of appellant,
or any of the property on the streat. Numerals are used, but no words, letters, or characters nre
used to show what thuse numerals are intended to indicate; whether they are designed to represont
dollars and cents, or whether they are intended to represent something elsé ; and there was no evi-
dence of any kind introduced to the court below showing, or tending to show what these figures rep-
resented, and the court could not legally render o judgment on such evidence. This alone is suffi-
ciont to reverse tho judgment. See 2C Ill, Rep., 338, 340, Lawrence vs. Fast: see also 5, Gill. Rep.,

405, 416-17, relative to uniformity and equality of taxation upon the value of property.

Again, neither the requirements of the constitution, the city churter, or the city ordinances were
observed or followed in the levying of the tax or assessment on the property of the appellant in this
case, or on any of the property taxed in.connection with it; and it is a principal of law too well es-
tablished, that corporate bodies can only exercise those powers that are specifically granted to them
Ly the act of iucorporation, or such as are necessary for the purpose of carrying into effect the pow-
ers expressly granted, and that such corporationy can only act in the manner prescribed by law.—
See 3 Scam. Rep., 187, Kiuvzie vs. Trustees of Chicago; 2, Cranch 1067, ead, et. al, vs. The Provi-
dence Ins. Cu.; 2, Seldew’s Rep., 92, Thompson vs. Schermehorn ; 2, Kent’s Com., 298-9,

It has alrendy been shown that the tax or assessment was levied contrary to the constitution
snd the city charier, and I will now proceed to show thatthe city ordinances have not been complied
with,

On the 20th June, 1854, an ordinance was passed by the City Council, which was introduced in
evidence on the trial, commeoncing on page 27, of the record, in which is contained the following pro-
vision:

Sec. 1.—That whenever petition shall be presented for, and the Common Council shall deem
it necessary and expedient, to grade, pave, or plank any street, sidewalk, oralley, lane, or avenue, or
to construct any drain or sewer, within the limits of the city, they shall cause an order to be entered
upon the record of their proceedings to that effect, which order shall particularly describe the loca-
tion, character, and specifications of the proposed improvement. The publication of such order for
one week in the corporation pewspaper, shall be deemed sufficient notice to the holders or owners of
lots and reul estate bonefitted by, or adjoining such improvement.”

On the trial there was no evidence introduced or offered, of the character provided for in that
ordinance, and the city was bound to pursue the course prescribed by their ordinance. Sge 2, Sel-
den R., 92, Thompson vs. Schermehorn. The city clerk, Mr. Stone, testified that he published
the ordinances in the corporation newspaper, but that would not be a compliance with said ordinance
in this case. And evidence was given to show that the commissioners gave notico that they would
meet on the 21st June, 1855, to make the estimate and levy the assessment for the improvement of
the street; that they mat ut that time, and adjourned from timo to time until the 4th of August of
the same year, and that then they made an estimate of the expense of the improvement, and assess-
ment, which assessment as given in evidence appears on pages 42-3 and 4 of the record. The assess-
ment is given in numerals, but no words or characters are given to designate what is meant by
the figures ; and no evidence was given, that the commissioners ever gave any notice of their adjourn-
ments from time to time until the 4th of August.

Again in the ordinance introduced in evidence (on page 30 of record,) in which the commission-
ers are directed to proceed to estimate the amount of the expense of making the improvement on Jef-
ferson street, and muke an nssessment, &c., they are directed by the ordinance to proceed. in accord-
ance with the provisions of an ordinance passed Maroh 10, 1855, and report their proceedings in the
premises at the next meeting of the Common Council,  There was no evidence given that the com-
missioners made their report to the next meeting of the council, nor was there any ordinance of
March 10, 1855, given in evidence, but the report of the commissioners shows upnn its face thu.t they
acted under an ordinance of Marck 9, 1855, and no ordinauce of March 9, 1855, was given in evi-
dence.

The city records introduced in evidenco show that the commissioners made their roport to the
common council, that their report was concurred in, and the city Clerk ordered to levy the tax in
accordance with the report. But there is no evidence that any tax was levied, and thero_ls an entire
failure to show that there was ever a tax or nssessment levied or made in accordance with the ordi-
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nances of the city, or the city charter, or in accordance with any law, aud upon the plaintiff’s own
showing the case should have been dismissed in the Circuit Court.

Relative to the collection of taxes, the city ordinance introduced in evidence required that if any
special tax should not be collected within twenty days efter the warraunt should come into his hands,
it should be his duty to apply to the County Court iur nn ovdesr to sell, &, in pursuance of the ace
of Murch 1, 1854. The warrant introduced in evidence, sas issued August 15, 1855, and was re-
ceived by Filer, as testitied hy him, from the former cullector, after his (Filer’s) election in April
1856. Filor says he callod on Brown for paymentlof tazes on the warrant pievious to May 15, 1656,
and advertised the delinquent list, under it July 31, 1856, nearly one yenr after it was jssued.  1le
had no right to proceed under that warrant, it having expired, long before it came to his hands.

The Ccunty Court having no jurisdiction to render judgment, as hercin before shown, the Circuit
Court had none. The fuct of taking an appeal to the Circuit Court, did not authorise that conrt to
take jurisdiction. It i3 in no respect like an appeal from a justice court. Whore an appeal is token
from a justico court to the circuit court, even thouzh the justice might not have acquired jurisdiction,
it becomes the duty of the circuit court, under a siatute of the State, to try the case upon its merits,
provided, the subject matter of the suit was within the jurisdiction of a justice court. ~There was no
consent that the circuit court might take jurisdiction, all the evidence being objected to.

Again this was a proceeding inren. and the court rendered judgment in personem. But it
scems to me that I have already said much more than is necessary, and I will submit the case, be-
lieving thut the court can do no otherwise than to reverse the judgment.

JOSEP EINSTEIN, APPELLANT, }

V5. - Aprear FroM WiLL Circuit Court.
THE CITY O JOLIET, APPELLEE. }

This was also a_proceeding originully had before the County Court of Will County, to obtain
judgment against certain real estate on Van Buren street, in the city of Joliet, for an assessment or
tax alleged to have heon made to pay the expense of o sewer on the south side of said street,

The application for judgment in this cass was also made under the act of March 1, 1854, and all
the proccedings in levying the tax ov assessment, were had under the same city charter and amend-
ments as in the case of Brown against the city.

Philip Filer was city collector, and the delinquent list was retarned by him in the same form
and with the same Lind of return as in thecase of Brown. Application for judgment was made
at the September Term, 1856, of said County Court. Lhe appellant Einstein, filed exceptions, nod
the exceptious were overruled, and judgument rendered in the same form as in Brown’s case, anl un
appeul taken o the Will Circuit Court.

October 27, 1855, an ordinance was passed to construct & sewer on fhe south side of Van Buren
street, and I. 1. Millspaugh, Sidney S. Morgan, and Adish Jones appointed commissioners to nssess
tho expense of such sewer. A notice was published, bearing date December 3, 1855, stating that the
commissioners would meet at Doolittle & Stone’s store, on the 13th Dacember, at 3 o’clock, P. M.,
for the purpose of making safd assessment, which notice was signed
I. T. MirLspavcn,

S. S. Moracay,

A. D. JoNEs.

May 3d, 1850, a report was made to the Common Council, signed

SioNeEY S. Morcay,
Isaac I'. Mi.LspavcH,
A. S. JoNEs,

Stating thab “after having given notico in tho Joliet Signal for the spaco of more than one week
vevious, of the time und place of meeting, the said commissioners met at the store of Doulittle &
tone, of said city, when and whero they estimated the cost of snid improvemont at ($615) six hund-

red and fifteen dollavs, as follows ”—giving tho different items constituting the amount, and “ that
they assessed and apportion tho cost of said improvement as above, upon the following real estate
benefitted thereby, as follows,” giving names of owners and currying out the numbers of the lots
and blocks, number of feet, and amount of tax or assessment in fizures opposite each owners name,
without any explanations in words or characters, of the meaning of thefigures, excepting the amount
opposito the name of J. A. Matteson, where this character ($) was used. There were five pieces or
lots on which they reported us having assessed and apportioned the cost of said improvemont.  This
report does not state the time that the commissioners met, and the certificate of publication intro-
duced in evidence has no date, and merely states that the annexed notice was published in said pa-
por “ (Joliet Signal) for the space of two wecke, successively.”

No evidence was given, that any notice was ever published or given, of the improvement to beo
mado, or that the ownors could appear and make objections to the report. The assessment in this
caso was mado witkout reference to the valuation of the property in any manner, no valuation thoreof
being made, and the tIm-opm':y on one side of the street only (south side) being assessed.

The testimony of S. S, Buffum shows that the property on the north side of the street wus not
assessed at all, and S. W. Stone testified that the sewer was as mush improvement to the north side
as to the south side of Van Buren strest.

‘'he list of real estato accompanying the collector’s warrant, and the delinquent list returned to
the County Court, and given in evidence in the Circuit Court, had amount carried out in figures, op-
posite to each lot, but no words or characters were used showing what the figures meant. The
transcript sent to the Circuit Court, from the County Court, does not show that any notice, by pub-
lication, or otherwise, was given of the application for judgmont againt said lots. The evidenco
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given by Philip Filer, city collector, shows, nside from the transcript, that he did not return any
published list or notice «f ey 2tication for judzment. :

At the May Term, 1858, of Will Cireuit Court, a jury was waived, and the case tvied by the
court, and judgment renderd ngainst Birstein, appellant here, for the sumof $153.75, damages and
costs of suit and execution awirded; no judgment was rendered against tho property.: Linstein ap-
pealed to ihis court and preserved all tho evidenco given, in a hill of exceptions which appears in
the record. It seems to me that the record and proceedings clearly show,

1st. That there never was any legal or valid tax or assessmecat levied or imposed on the property
of appoiiant.

2¢. That a portion of the property on the strect improved, equally affected by the improvement,
with that assessed, was not assessed at all.

3d. "hat the County Court never had juriséfction to ronder jadgment, and the County Court
not haviog jurisdiction, the Circuit Court could not take jurisdiction.

4th. That even if the Circuit Court had jurisdiction, the evidence introduced was entirely insuf-
ficient to authorize the renditionjof any judgment, either against appollant or sgainst the property.

5th. This being a proceeding in rem, no jndgment could be legally rendered against the party.
The appellant, therefore, asks that the judgment be reversed.
URI OSGOOD, Attorney

and of Counsel for Appellaut.
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SUPREME COURT—STATE OF ILLINOIS,

TEIRD DIVISIOIN.

JOSEPH EINSTEIN, APPELLANT,

vs. Arrean Frox WiLL Circvir Courr.
THE CITY OF JOLIET, APPELLEE.

ABSTRACT OF CASE.

RECORD.
Caption of Record and Title of Court.
2. General Rulo relative to Pleadings. "
3to9. Transcript of record and judgment rondered in Will Connty Court at its September, Term 185G,
35 in favor of the City of Joliet, for speciul taxes or assessments against certain Real state, &c.,

owned by Joseph Einstein.

Philip Filer, as City Collector, files his return of delinquent list, (August 26, .1856), in County
Court, (with the Clerk), with petition fur judgment against the Lots, &e., and order of sale.
i ome
L Description of property of Einstein in this case from County Court with the taxes, &c., a3
returned by City Collector:
ORIGINAL TOWN OF JOLIET.

To whom Taxed. Lot. Block Tax. Costs. Total.
Joseph Linstein, 1 292 153 75 383 157 58
6. Exceptions by Einstein in County Court.
7. Exceptions overruled and judgment rendered “against the aforesaid Lots and Blocks, and parts
* of Lots and Blocks in favor of the City cf Juliet, for the sums annexed to each Lot and Block,
““and order of sale.
Appeal prayed and granted from County Court, to Will Circuit Court.
e in
8. Certificate of Clerk of County Court, certifying transcript to Circuit Court.
9. Appeal bond from county court to cireuit court. s
10-11. Summons on appeal, from Circuit Court, to the City of Joliet, and Sheriff’s return on same.

May 22, 1858.—At May Term 1858, of Will Circuit Court, ITon. David Davis, Judge of the 8th

12, Circuit, presiding—suit tried by Court, (jury waived), and judgment rendered against
J Einstein for $153,75 and costs, and that execution issue therefor; [no judgment agaiat the proper-
ty]. Appeal prayed by Einstein to Supreme Court und granted, and leave to file nppeal bond in 90

> days, and file bill of exceptions by first day of next term—[December Term, 1858].
June 4, 1858.—(Same May Term.) Appeal boud, with Merrite O. Cagwin security, approved
, by Court.
15. 7 Appeal bond set out.
16. December 6, 1858.—1st day of December Term of Will Circuit Court—stipulation filed te extend
time to file bill of exceptions to January 20, 1859. -
17. Bill of exceptions filed, Junuary 12, 1859.
17-27.  Bill of exceptions, containing the following:
17. S. S. Buffum, a witness called by the City Attorney, testified ns follows:—*“I am City Clerk of

*“the City of Juliet; tho book here introduced contains the record of the proceedings of the Com-
**mon Council of Joliet.
The following from page 187, City Records introduced :—* Ald. Hunter, from committee to
18.  “which was referred the petition fur the grading and sewerago of Van Buren Street. reported fav-
* orable to such petition and recommended the passage of the following ordinance. Report concur-
*“red in and ordinance passed.
Said ordinance passed October 27, 1855, and provides that ““ a drain or sewer be constructed 3
““feet North of the South side of Van Buren Street, from Chicago Street to Joliet Street, giving
*“dimensions and manner of construction, and I.'I. Millspaugh, Sidney S. Morgan and Adiak
** Jones appointed commissioners to nssess the expense of sewer.
Commissioners report of date May 3, 1856, then introduced, stating that after having tuken an
19. oath, &e., to truly and impartially assess the expenses, &c., on the Real Estate benefitted, and after
having given notice in the Joliet Signal for more than one week previous, of the time und place of
meeting, they met at the Store of Doolittle & Stone of said city, when and where thoy estimated tho
cost of snid improvements, &ec., giving the different items in numerals,
NOTICE.
20. ¢ Tke undersigned Commissioners, appointed by the Common Council, to maka the assessment
‘“on the property benefitted fora drain or sower on tho South side of Van Buron Street, hereby give



e L

21,

22,

1%

24

‘notico that thoy will meot at the store of Doolittle & Stone, on Thursday the 13th day of Deo. inst..
‘“at threo o’clock P. M., for the purpose of making scid assessment. “All persons intorested are
‘‘ requested to be present.

*“ Joliet, December 3d, 1855, “I. S. MiLLspAvGH

“8S. S. Morcax, Commissioners.

““ A, D. Joxes,
PUPLISIERS’ CERTIFICATE,
“STATE oF Inixprs, )
Witt County, (&5t We, the undersigned, Publishers of the Joliet Signal, o weekly
“uews(;mpor published in Joliet, Will Courity, do hereby certify that the annexed notico was pub-

“lished in said naper, for the term of two weeks successively,
) “C. & C. ZARLEY, City Printers.

Buffum further testified :—*I have not seen the petition on file i the City Clerk’s Office, pray-
‘“ing for the passage of an ordinance to drain Van Buren Street ”’

Collector’s warrant, to City Collector, bearing date, May 6, 1856, introduced, asserting that the
Common Council did on the 5th May, 1856, levy and assess upon the Real Estate hereinafter describ-
ed, the several sums set opposite thereto in the appropriate columas, commanding the Collector to
cglloct and make return, in accordance with the ordinances of the city in relation to tho collection
of taxes.

Description of property taxed and the taxes accompanying warrant:

Names of Owners. Description, &e. L. B. Am’t of Tax.
J. A. Matteson, Original Town of Juliet, 8 21 153 75
Carpenter & Watkins, o 58 i 1 88 59 45
Presbyterian Chureh, £ s 8 & ¢ 94 30
Uri Osgood, & 5 5 8 22 153 75
Joseph Einstein, (& £ & 1 L 153 75

Buffum on cross examination testified—** This paper (taking up tho report) is the roport of tho
* Commissioners ; I am ancquainted with the property on Van Buren Street; none of the property
‘*on the North side of Yan Buren Street was assessed.”’

S. W. Stone, called for the City, testified :—* I was City Clerk during the months of November
‘“and October, 1855 ; I caused the notice to bo published in the corporativa paper; the Commission-
‘“ers’ report was filed in the City Clerk’s Office.”

City Records at page 175:—*¢ Petition of Radney Ilouse, and others, to grade Van Buren
“ Street, between Chicugo Street and Joliet Street. Referred to com., on streets, alleys and bridges.”

S. W. Stone further testified:—* I remembor of Doctors Carpenter & Watkins’ name and
“ Rudney llouse’s nume being ou the petition to drain Van Buren Street.”—[City Records, page 215,

Commissioners, make report, and thereupon it is ordered by th Common Council &c., thut the
assessment proposed, be and the same is hereby confirmed and approved.

S. V. Stone on cross-examination testified :—*1 think Joseph kinstein's name was not signed to
“ the petition, nor did the Presbyterina Church appeur on said petition. I am acquainted with this
* portion of Van Buren Street. T'he drain was dug as far as Joliet Street. It was as much im-
“ provement to the North side as to the South side of Van Buren Street.”

I. T. Millspaugh, a witness for the city, testified :—*"I was commissioner on Vas Buron street.
“I was sworn as commissioner. A, S. Jones acted as one of the commissioners.”’

Walter [Tawley, a witness for the city testified :—*This book contains the zullector’s roturn.” —
Collectors return introduced as follows :

““ List of real estate situate within the corporate limits of the City of Juliet, and lying and being
‘“on the South side of Van Buren street in said City of Joliet, upon which a special tax or assess.
‘ ment remains due and unpaid, heretofure duly levied and assessed, by the Curporate authorities of

*said City, for the purpose of diggiag a sewer, on the South side of said street, {rom Chicago St. in
*“said City, to-wit:

* Names of owner. Description &e. b I8 Am’t Tax,
*“J. A. Matteson Original Town of Juliet 8 21 153 75
“1st Cong. Church i s L 1 gt 94 30
* Uri Osgood & 5t s 8 22 153 75
“Jo Einstein B o 1 88 153 75

* State of Illivois, Will Co. ss :—1I, Philip Filer, City Collector in and for the City of Joliet, Will
** County, State aiorosaid, do solemnly swear that the foreguing list, and by me returned, are a true
‘“‘and correct record of the real estate situated within said City, upon which he has been unable to
** collect the tax or ussessment, as required by law and ordinances of said City Council, of said City
‘“afuresaid and levied as in the foregoing list set forth, and that suid taxes or assessment afuresuid,
*‘remain due and unpaid as set forth in said list at this dute. P. FILER.
“Sworn and subscribed to Lefore mo this Cullector for the City of Joliet.
*+25th day of Amgust, A. D. 1856.
O. L. IIAWLEY, Clerk Will Co. Court.

Philip Filer, a witness for the City testified:—*I was collector at the timo the warrant was issued
*“ —I cnused notice to bo published in"the corporation paper—the date of notice was July 30th, 1856
* —I did not return any proof of publication—I have no vecollection of roturning a published list or
* the lots—"The “I'rue Democrat’ of July 31st, 1856, cuntained publicutivn cf " the list of lots to-
** gether with notice of application for judgment.

Copy of the True Demucrat published July 31, 1836, containing the fullowing list and notice
introduced. [The list is in every respect like™ the delinquent list of tlie City cullector 10.urncd (o
County Court. |
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-27

29

Notice—That in pursuance of the act in form March 1, 1854, to amend the chartere of the sovoral
Towns and Cities &c., application would be made to the County Court of Will County at the Sep-
tember Term, on the lst?\ onday of September 1850, for judgment against the reul estate, and an
order to sell the snme on the 2d Monday of September 1856, Signed,

Dated, July 30, 1856. P. FILER, City Collector.

Alexander MecIntosh, a witness for the city testified :—*T was publisher of the ‘True Democrat’
“in July 1856, July 31, 1856—It was the corporation paper at that time—Notice was published in
‘“it and in all papecs of that date.

C. Zarley, a witness for the city testified :—A copy of the Joliet Signal beuring date Ostober 30
1855, contained the following Council Proceedings :—*City Clerk’s Office, Joliat, Oct. 29, 1855 —
+¢ Public Notice is hereby giveu that the Common Council have ordered a drain or sewer_to be con-
* structed on the South side of Van Buren street from Chicago street to Joliet street. Now ucless
“the sume shall be constructed in the manner required by the ordinances, on or befure the 10th day
“ ot November 1855, it will be buils by the Street Commissioner and the cost nssessed on the premises
‘““chargeable theretvith.” S. W. STONE, City Clerk.

Ordinance of Oct. 27, 1855, | herein before copied] introduced.

“I was publisher of the Jolict Signal published October 30th, 1855, and all the proceedings pub-
‘lished in the paper of that date were ivserted in all the papers.

William Tonner, o witness called for the city testified :—* I am Clerk of the Will County Court,
“this book here introduced coutains the record of the proceedings in the Will County Court.

‘I'he record was introduced corresponding in all respects with the transcript en file. The fore-
going is all the testimony introduced as shown by the Bill of Exceptions. g

I'o the whole of which evidence, at the time and in the order in which the sams was offered the
said Defendant (nppellant here) by his attorney objected, which nbjections were then and there over-
ruled by the Judge, and the testimony admitted, to which &c., the Defendant excepted &e., and
prayed that his exceptions be allowed which was done &e.

The errors assigned are
1st. That the Court below allowed improper evidence to be given on the trial by Defendant in
error.

2d. That the evidence introduced in the case, in the Court below was wholly insufficient to au-
thorize the rendition of the judgment therein.

3d. That the transcript of the County Court of Will County nnd evidence in the case, given in
the Circuit Court on the trial in the cnse, showed conclusively, that the County Court, from which
the appeal was taken to the Circuit Court, had no jurisdiction to enter judgment, and the suit should
have beon dismissed in the Circuit court, and judgment entered against the appelleo for costs.

4th. That the return of Philip Filer as city collector, and his collection warrant, and delinquent
list, were entirely insufficient to authorize the rendition of any judgment against said appellant,
or the property returned, and no evidence was given or offered on the trial, supplying the defects
therein, sufficient to authorize the rendition of the judgment against the appellant Fiustein in said
suit, and the Circuit Court was not authorized to take jurisdiction in the case.

5th. That no assessment or valuation of thu property, on which a tax or assessment was pur—
ported to be levied, was ever made, and the collector’s warrant and return, made by him, do not
show that any amount of tux or assessment, was made or authorized to be collected by him in dollars
and cents, aud no characters used in the same showing or denoting that any amount of taxes or
assessmont had been made in dollars and cents.

6th. That the evidence in the case shows that a tax or assessment was only made on a part of
the property on the street where the improvement was made, and to be benefitted or affected by such
improvement.

7th. That the judgment was improperly and erroncously rendered rendered the appel-
lant Einstein and directing execution to be issued against him, when the judgment should have been
rendered against the City of Joliet for costs.

8th. That the said judgment rendered is contrary to the evidence and the law, anl contrary to
the constitution of the State of Illinois, and of the United States, and the court had no jurisdiction to
render such judgement. And also other crrors apparent upon the record and proceedings in the
rendition of said judgment.

URI OSGOOD. Atty. and of Counsel for Appellant..

PoINTS AND BRIEF O0F APPELLANT.

1st. The tax or assessment levied on appellant’s property was illegal and void ; no valuation of
the property baving been mude, on which such tax or assessment was levied. No tax or assess-
ment was levied or imposed on any of the property, on the opposite side of the st., said to have been
improved, and the property on the opposite side of the street was equally affected by the improve-
ment. See the evidence in the case; City charter of Joliet, Article V. Sects 1-2-9, Laws of 1852,
gpecial session,) Page 164, and amendments to Charter—Session Laws 1853, Pages 275-0, Seo. 3,
ivision 4, and Sec. 6, 3 Scam. Rep. 227-130—Sawyer vs. The City of Alton.
5. Gill. Rep. 405-416-17—Shaw vs. Dennis.
2. Seldens. Rep. 92—Thompson vs. Schermerhon,
1. Dutchers Rep. 309—State vs. Jersey City.

2d. The proceedings of the City Council and of the Commissioners appointed by them, in the levy-
ing of the tax or nssessment in this case were illegal, and not in accordance with the ordinances of the
city, and the same were contrary to the constitution and are of no validity or effect. See City Char-
ter and amendmonts, and the evidence asabove, Constitution Ills., 1848, Art, IX, Socts 2-5-6.
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2, Scam. Rep. 187-188—Kinzie vs. Chicago. 2. Cranch Rep. 167—Ilead et.al. rs. The Provi-
denco Insurance Company., 2. Kents Com. 298-299.

3d. The report of the City Collector to the Will County Court, and his application for judg-
ment and the evidence introduced, were insufficientto authorize said court to take jurisdiction and
render judgment ; and the evidenco introduced in the Circuit Court, showed that said County Court
had no jurisdiction to render judgment, and the said report and application and evidence introduced
in the Circuit Court were wholly insufficient to authorize that court to render judgment in favor
of the City, even 1f said court were authorized to take jurisdiction atall. Seo City Charter of Jolict

i{nd amecdments and evidenco and authorities above. See also 20, Ills. Rep.338—Lawrenco vs.
ast.

4th. This is a proceeding in rem, aud the Circuit Court rendered judgment in damages against
the party and awarded oxecution on same, which is erroneous.

5th. No judgment could be legally rendered against the appellant, on the return and petition
of tho City Collector, and the evidence produced on the trial by the Plaintiff in the Court below,
(the sopellee here,) nor could any judgment be legally rendered ‘agninsttho property of appellant.
See City Charter and amendments and evidence, and authorities as above,

URI OSGOOD, Atty. and
of Counsel for Appellant.

No. Folio 59, Cost Amount .  Raceived Puyment from App. Atty.
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