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Page. JOHN BRYNER,

AB%TRACT

In The Supreme Court, Aprll Term, A. D. 1860:

The Boald of Supermsom¥En or to Peoria County-
of Peoria County.. J

Tais cause was commenced in the Circuit Court of: Peoria.

County to the November. term,. 1859. The declaration: was in
debt and plea of general issue.. )

The case was submitted toJadge Powell for decision without
a jury on an agreed state of facts.. The defendants admitted that

“the services were rendered as chaxged in.the bill, and that they

were of the value as charged in the bill of items, but denied the
liability of the County to pay for the same..

. The items admitted to be correct comsist of mileage in sum-
moning grand and petit jurors for different terms of the Circuit
and County Courts, being over 3,000 miles travel,, and amount-
ing to $163.30.

Also, for serving subpeenas before the grand juries and for the
Court, in different cases, amounting to $50.80.

Also, for money paid out for printing of jury warrants, certifi-
cates, bonds and bills of sale, amounting to $32.00.

All of which was admitted to be correct, as to ‘the items
charged, but defendants denied their liabilities therefor.
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The case was submitted 6 the Court on the following agreed
state of facts, to-wit:

“ JouN BRYNER,
V8.
The Board of Supervisors
of Peoria County. It is agreed in the said cause that

the plaintiff was Sheriff of Peoria County, and as such-rendered
the services of ‘ mileage’ in serving venires duly issued by the
County: Olerk of Peoriz County, and in executing orders of
Cowrt for summoning Jurors, as charged in his bill filed with the
declaration in said case.

“It is also agreed that the plaintiff rendered services to the
value of thirty dollars of the services charged in that part of the
bill filed, with that part of the declaration marked as ¢criminal
bill for convictions,” &e., which last mentioned services were
rendered for serving subpwenas- before the Grand Jury of said
County—for serving writs of scire facias on forfeited recogni-
zances, in criminal cases; and for serving writs of capias and sub-
peenas in cases pending in'the Circuit Court of Peoria County,
in which cases convictions were had. It'is further agreed that
the said plaintiff has paid out for printing of blanks of the kind
charged in said bill, and which was proper-to be used in the dis-
charge of his duties of sheriff—money, to the amount of thirty-
two dollars, as charged in said bill—that he has used a part of
said blanks in the discharge of his duties as sheriff, and that he
has the remainder of such blanks in his possession to be mnsed in -
the same manner, and that the same were- of the value charged -
in said bill. i A

It is further agreed that no part of the value of said services,
as such, has been paid-t6 said Sheriff.

It is further agreed, that during the tima" while the said ‘servi- -
ces in serving venires, and executing orders of Court to summon
Jurors as aforesaid, were being rendered, the defendant allowed -
and paid to the piaintiff ten dollars for each regular pannel of Ju- -
rors, and ten dollars for every pannel of Jurors summened by ox- -
der of Court, both in the -Circuit Court and County Court of said *
county. -
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[3]
The Court shall take this agreement as evidence in said cause,
~ and shall determine said cause without the intervention of a Jury.
M. WILLIAMSON, Attorney for Plaintiff.
MANNIN(: & MERRIMAN, Attorneys for Defendant.

The Cou: . lered judgment for defendant, to which plaintiff
excepted. M. WILLTAMSON, for Plaintiff.
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ABSTRACT.

In The Supreme Court, April Term, A. D. 1860.

' VS. :
The Board of Supervisors ]/»Error to Peoria County.

of Peoria County. ]
Ta1s cause was commenced in the Circuit Cowrt of Peoria

County to the November term, 1859. The declaration was in
debt and plea of general issue.

The case was submitted to Judge Powell for decision without -
a jury on an agreed state of facts. The defendants admitted that
the services were rendered as charged in the bill, and that they
were of the value as charged in the bill of items, but denied the
liability of the County to pay for the same.

The items admitted to be correct consist of mileage in sum-
moning grand and petit jurors for different terms of the Circuit
and County Courts, being over 3,000 miles travel, and amount-
ing to $163.30. : ‘

Also, for serving subpeenas before the grand juries and for the
Court, in different cases, amounting to $50.80.

Also, for money paid out for printing of jury warrants, certifi-
cates, bonds and bills of sale, amounting to $32.00.

All of which was admitted to be correct, as to the items
charged, but defendants denied their liabilities therctor.
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The case was submitted to the Court on the following agreed
state of facts, to-wit:
“ Joun BRYNER,
V8.

The Board of Supervisors =
of Peoria County. It is agreed in the said cause that

the plaintiff was Sheriff of Peoria County, and as such rendered
the services of ¢ mileage’ in serving venires duly issued by the
County Clerk of Peoria County, and in executing orders of
Court for summoning Jurors, as charged in his bill filed with the
declaration in said case..

«Tt is also agreed that the plaintiff rendered services to the
value of thirty dollars of the services charged in that part of the
bill filed, with that part of the declaration marked as ¢criminal
bill for convietions,” &c., which last mentioned services were
rendered for serving subpeenas before the Grand Jury of said.
County—for serving writs of scire facias on forfeited recogni-
zances, in criminal cases, and for serving writs of capias and sub--
peenas in cases pending in the Oircuit Court of Peoria County,
in which cases convictions were had. It is further agreed that
the said plaintiff has paid out for printing of blanks of the kind.
charged in said bill, and which was proper to be used in the dis-
charge of his duties of sheriff—money, to the amount of thirty-
two dollars, as charged in said bill—that he has used a part of
gaid blanks in the discharge of his duties as. sheriff, and that he
has the remainder of such blanks in his possession to be nused in
the same manner, and that the same were of the value charged
in said bill. ;

It is further agreed that no part of the value of said services,
as such, has been paid to said Sheriff.

Tt is further agreed, that during the time- while the said servi-
ces in serving venires, and executing orders of Court to summon
Jurors as aforesaid, were being rendered,. the defendant allowed
and paid to the piaintiff ten dollars for each regular pannel of Ju-
rors, and ten dollars for every pannel of Jurors summened by o1-
der of Court, both in the Circuit Court and County Court of said.
county.. '
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(3]
The Conrt shall take this agreement as evidence in sald cause,
and shall determine said cause without the intervention of a Jury.,
M. WILLIAMSON, Attorney for Plaintiff.
MANNING & MERRIMAN, Attorneys for Defendant.,

The Court rendered judgment for defendant, to, which: plaintiff
excepted, M. WILLIAMSON, for Plaintiff,
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BRIEFK
OF POINTS AND AUTHORITIES..

~

JorN BrYNER,

V8. ' ,
The Board of Supervisors‘? Supreme Court..

of Peoria County.

The first question is whether the county is -liable to pay the-
Sheriff for summoning grand and petit. juries, it not being possi-
ble to apportion the fees in such cases, to the parties litigant.

The fees, therefore, must be paid by the county, or the Sheriff
must render the service for nothing.. The Sheriff renders the
service in such cases at the instance - and request of the Board.
of Supervisors. They direct the clerk.to issue the summons. .

The Statutes provides that the County -Commissioners Court.
shall select twenty-three persons from all parts of the.county. to.
serve as Grand Jurors. It says a “summons’” shall issne com--
manding him ‘to “summon” the persons selected, &e., which,
“summons’’ shall be served at least five days before- the gitting -
of the court, &c.. It must be returned to the county clerk.—
Scates Treat..and Blackwell Stat..679, Sec.’ 5.

The Statute in relation:to fees provides that the Sheriff shall be
allowed five cents per:mile for necessary travel to serve any
summons.

If he is not allowed fees under this clause then the Statute has.
not provided. that he shall or shall not have compensation..
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[2]

A Sheriff in all cases is entitled to compensation for his servi-
ces, unless the Statute provides he shall render the service for
nothing.—12 Wend. 257. 2 Denio.41. 2 Sanford 742. Crock-
er on Sher. section 1097. 9 John R. 328.

 Whereé a Statute provides that a Sheriff shall not have any

other or greater fees than are provided by law only, applies to
particular services, where particular fees are provided by statute,
and does not extend to cases where no fees are provided by law;
in all such cases the Sheriff is entitled to his reasonable fees.—
2 Cowan R., 534¢. 18 John R., 242.

In 18 John Rep., the clerk was required to perform a duty for
the benefit of the county, where no fees were provided by law in
sending notices to different Justices of the Peace. The Court held
that the county was liable; and awarded a mandamus to compel
payment. - '

In 2 Cowan, the service was for services of the clerk in engross-
ing the minutes of the Court where no fees were provided. The
Qourt held that the service was rendered to the county, and as
the statute did not say he should perform the service gratuitously,
he was entitled to reasonable compensition, and awarded a man-
damus to compel it. ‘

In 2 Greene, (Iowa,) 473, the Court decides that in that
State where an Attorney is appointed by the Court to defend a
criminal too poor to employ counsel, that the servige is rendered
for the county, and though no fees were provided, it was decided -
that the Atorney was entitled to reasonable fees from the county.

In 2 Scam Rep., 3, the Supreme Court refused to award a
mandamus to the clerk to send up therecord for the State until
the State paid the fees, although there was no statute giving him
fees in such cases.

Some cases have been decided against officers and others, re-
covering of the county for services; but in all such cases the case
turned upon the point that the service was not rendered for the
county.

The county should be liable to pay the fees of officers in for-
feited recognizances, for now the money in such cases goes to the



[3]
county. The cases decided, when the Court held the county not
to be liable, was under a different law, when the money collected

went to the State, and they held that the county could not be held
liable to pay the fees for they had no interest in making the money.

The statute requires the Sheriff to serve chauncery summons,
&e., by copy. The statute requires this to be done, and the offi-
cor has no discretion or choice. It is then necessary to have
blanks for the purpose. The Sherift' is obliged to do certain ser-
vice in a certain way. The casein 20 Tll. 126,is not an authority
against this, because in that case they merely decide the Sheriff
was not bound to kedp an office, and therefore the county was not
bound to keep one for him, but the statute does require the
Sheriff to give certificates, &e., serve summons in chauncery by
copy, &e. o i

M. WILLIAMSON,; for Plaintiffs.

\
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BRIER OF DEFENDANIS IN ERROR.

State of Ill., Supreme Court, 3d Grand Division;
APRIL TERM, A.-D_-18680.

-~ Sy Y
e~

JoHN BrYNER, ]

. vs.
The Board of Suservisors |
of Peoria County. J

In this case it is sought to charge the county for official servi-
ces rendered by the Sheriftf.

‘We contend that a county is not chargeable for such services,-
unless the county is a party to a suit, or thereis a provision of law
to that effect. This principle is recognized in the case of Kitchel
et al, versus the county of Madison 4 scam. 163. Officers and
attorneys may be required to perform services as a-portion of the
burthens'of their office for which no compensation is provided,
Vise et al versus, the county of Hamilton 19 Ill. 78.

The services for which compensation is sought were reudered
under the general law of the State, and for the State-not for the
county.

There is no express provision of law requiring counties to pay
for such services, and upon the authority of the foregoing deci-
sions® as well as upon principle, they are not chargeable with
them. :

The act of February 27, 1847. Purp. stat. 565 permitted the



[2]
county to pay the Sherift not exceeding Ten Dollars for sutiirion-
ing the jurors for each term of court.. This amount has been paid
by Peoria county during the time while the fees charged by the-
Sheriff were accruing. We think this was voluntary on the part
of the county; and the amount paid shows that the-allowance was:
extremely liberal.

The act of 1849, Purp. Stat. 571 sec.- 57, established the Sher-
iffs fees. It gives fees for serving a writ summons or suppcena. It
then allows the Sheriff “for summoning a jury (grand jury ex-
cepted) each case fifty cents.’” Thisis given for the “act™ of sum-
moning, and it is given in each case of summoning a petit jury.
The law is silent as to who shall make the payment. If it is in
¢ach cause where a jury iscalled, 1t is chargeable to the parties:
;1 that suit, and not to the county.

It then gives the Sherift mileage forserving aiy such writ og
PROCESS AS AFORESAID ; but no writ or process by which a jury is-
to be summoned, was mentioned before in.the act: and most
clearly all the fees before mentioned relates to lees to be paid by
the parties litigant. It is still more clear when the same elause:
¢gives mileage only “from the place of holding court to the place ot
residence of the DEFENDANT or WITNESS, or place of service.” Jurors
dr'e not defendants or witnesses, and no mileage is therefore giver:
in case of service onjurors. The mileage given by this saction is:
expressly limited to cases in which the service is had on defend-
4nts and witnesses.- The court has no power to interlopate the'
words, “andjurors.”

In asubsequent clause, the Sheriff is allowed “for snmmoning’
4 jury in each case of forcibly entry and detainer, and attending’
the trial, two dollars.” Is this allowance chargeable to the'
county ?

In this same section where the county is required to pay fees to'
the Sheriff it is expressed. The county is required to allow the:
Sheriff for “ex-officio” services not exceeding thirty dollars. This is-
ot confined to “ex-officio*” services in criminal cases.

We say then, that no mileage is allowed Sherifts for serving:



[l
vENmRES; and nothing requiring the county to pay hith ile-
age or for summoning jurors, except at their election under the
act of 1847, which has not been-repealed by the act of 1844.

We think that these principles are clearly recognised in the’
cases of Armsbruy, vs: Supervisors of Warren Co. 20 Ill.. 126,
and county of Crawford, vs. Spenney 21 Ill.. 288.

These services are not rendered for the county as a municipal--
ity. They arerendered forthe State. The county is merely the:
agent of the State in selecting the juries.

In regard to the printed blanks, we submit that there is no law
requiring the county to furnish the Sheriff with stationary. The:
case of the county of Knox, vs. Arms turned entirely upon the:
statutory pro vision, and the construction that the word ‘“station-
dry” as used in the act included printed blanks.. If the provi-
dion of the statute in that case was necessary to charge connty,.
liere in its absence the county ought not to be charged.:

As to the charge for serving suppeenias in criminal cases.. Thay
point is sufficiently decided ; the county of Crawford, vs. Spenney-
and:Kitchel,-vs. the county of Madison above cited.

MANNING & MERRTIMAN,.

i
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SR SIRAGT,

In The Supreme Court, April Term, A. D. 1860.

V8. ) i SN
The Board of Supervisorsl\Er1 or to Peoria County.

of Peoria County.

Tars cause was commenced in the Cireuit Court of Peoria
County to the November term, 1859. The declaration was in
debt and plea of general issue.

The case was submitted to Judge Powell for decision without
a jury on an agreed state of facts. The defendants admitted that
the services were rendered as charged in the bill, and that they
were of the value as charged in the bill of items, but denied the
liability of the County to pay for the same.-

The items admitted to be correct consist of mileage in ‘sum-
moning grand and petit jurors for different terms of the - Circuit
and County Courts, being over 8,000 miles travel, and amount-
ing to $163.30.

Also, for serving subpeenas before the grand juries and for the
Court, in different cases, amounting to $50.80.

Also, for money paid out for printing of jury warrants, certifi-
cates, bonds and bills of sale, amounting to $32.00.

All of which was admitted to be correct, as to the items-
charged, but defendants denied their liabilities therefor.
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The case was submitted to the Gourt on the following agreed
state of facts, to-wit:

“ JoEN BRYNER,
vs.
The Board of Supervisors

of Peoria County. It is agreed in the said cause that
the plaintiff was Sheriff of Peoria County, and as such rendered
the services of ‘ mileage’ in serving venires duly issued by the
County Clerk of Peoria County, and in executing orders of
Court for summoning Jurors, as charged in his bill filed with the
declaration in said case.

“TIt is also agreed that the plaintiff rendered services to the
value of thirty dollars of the services charged in that part of the
bill filed, with that part of the declaration marked as ¢eriminal
bill for convictions,” &ec., which last mentioned services were
rendered for serving subpcenas before the Grand Jury of said
County—for serving writs of scire facias on forfeited recogni-
zances, in criminal cases, and for serving writs of capias and sub-
peenas in cases pending in the Circuit Court of Peoria County,
in which cases convictions were had. It is further agreed that
the said plaintiff has paid out for printing of blanks of the kind
charged in said bill, and which was proper to be used in the dis-
charge of his duties of sheriff—money, to the amount of thirty-
two dollars, as charged in said bill—that he has used a part of
said blanks in the discharge of his duties as sheriff, and that he.
has the remainder of such blanks in his possession to be used in
the same manner, and that the same were of the value charged
in said bill.

+ It is further agreed that no part of the value of said services,
as such, has been paid to said Sheriff.

Tt is further agreed, that during the time while the said servi-
ces in serving venires, and executing orders of Court to summon
Jurors as aforesaid, were being rendered, the‘defendant allowed
and paid to the piaintiff ten dollars for each regular pannel of Ju-
rors, and ten dollars for every pannel of Jurors summened by or-
der of Court, both in the Circuit-Gourt and County Court of said
county.






[3:]
The Court shall take this agreement as evidence in said cause,
and shall determine said cause without the intervention of a Jury.
M. WILLIAMSON, Attorney for Plaintiff.
MANNING & MERRIMAN, Attorneys for Defendant.

The Court rendered judgment for defendant, to which plaintiff
excepted. M. WILLIAMSON, for Plaintiff.
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OF POINTS AND AUTHORITIES.
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JorN BrYNER,

V8. ;
The Board of Supervisors‘f BiErameiCont

of Peoria County. ,

The first question is whether the county is liable to pay the
Sheriff for summoning grand and petit juries, it not being possi-
ble to apportion the fees in such cases, to the parties litigant.

The fees, therefore, must be paid by the county, or the Sheriff
must render the service for nothing. The Sheriff renders the
service in such cases at the instance and request of the Board
of Supervisors. They direct the clerk to issue the summons.

The Statutes provides that the County Commissioners Court
shall select twenty-three persons from all parts of the county to
serve as Grand Jurors. It says a “summons” shall issue com-
manding him to “summon” the persons selected, &c., which
“summons” shall be served at least five days before the sitting
of the court, &e. It must be returned to the county clerk.—
Scates Treat. and Blackwell Stat. 679, Sec. 5.

The Statute in relation to fees provides that the Sheriff shall be °
allowed five cents per mile for necessary travel to serve any
SUmMmMmons.

If he is not allowed fees 1inder this clause then the Statute has
not provided that he shall' or shall not have compensation.
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[2]
A Sheriff in all cases is entitled to compensation for his servi-
ces, unless the Statute provides he shall render the service for

nothing.—12 Wend. 257. 2 Denio. 41. 2 Sanford 742. Crock-

er on Sher. section 1097. 9 John-R. 828.

Wheré a Statute provides that a Sherift shall not have any
other or greater fees than are provided by law only, applies to
particular services, where particular fees are provided by statute,
and does not extend to cases where no fees are provided by law ;
in all such cases the Sheriff is entitled to his reasonable fees.—
2 Cowan R., 534. 18 John R., 242.

In 18 John Rep., the clerk was required to perform a duty for
the benefit of the: county, where no fees were provided by law in
sending notices to different Justices of the Peace. The Court held
that the county was liable, and awarded a mandamus to, compel
payment. ‘

In 2 Cowan, the service was for services of the clerk in €ngross-
ing the minutes of the Court where no fees were provided. The
Oourt-held that the service was rendered to the county, and as
the statute did not say he should perform the service gratuitously,
he was entitled to reasonable compensation, and awarded a man-
damus to compel it.

In 2 Greene, (Iowa,)) 473,-the Court decides that in that
State where an Attorney is appointed by the Court to defend a
criminal too poor to employ counsel, thatthe service is rendered
for the county, and though no fees weré provided, it was decided
that the Atorney was entitled to reasonable fees from the county.

In 2 Scam’ Repi,-3, the Supreme Court refused to award a
mandamus to the clerk to send up the record for the State until

the State paid the fees, although: there was no statute giving him -

fees in such cases:

Some cases have been décided against officers and others, re-
covering of the county:for services; but in all such cases the case
turned upon the point that the service -was not rendered for the
county.

The county should be liable to pay the: fees of officers in for-
feited recognizances, for now the money in such cases goes to the ’
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county. The cases decided; when the Court held the county not
to be liable, was under a different law, when the money collected
went to the State, and they held that the county could not be held
liable to pay the fees for they had no interest in making the money.

The stutute'rcquires the Sheriff to serve chauncery summons,
&c., by copy. The statute requires this to be done, and the offi-
cer has no discretion or choice. It is then necessary to have
blanks for the purpose. The Sherift is obliged to do certain ser-
vice in a certain way. The casein 20 Ill. 126, is not an authority
against this, because in that case they merely decide the Sheriff
was not bound to keep an oftice, and therefore the county was not
bound to keep one for him, but the statute does require the
Sheriff' to give certificates, &e., serve summons in chauncery by
copy, &ec. :
M. WILLIAMSON, for Plaintiffs.”
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BRIEF OF DEFENDANTS IN ERROR.

State of I1l., Supreme Court, 3d Grand Division;
APRIL TERM, A_D. 1880.

A~

JouN BRYNER, j

N Ve, {
The Board of Suservisors ?'
of Peoria County. J

In this case it is sought to charge the county for official servi-
ces rendered by the Sheriff.

We contend that a county is not chargeable for such services,-
unless the county is a party to a suit, or there is a provision oflaw
to that effect. This principle is recognized in the case of Kitchel-
et al, versus the county of Madison # scam. 163. Officers and:
attorneys may be required to per fornl services as a portion of the
burthens of their office for which no compensation is provided .
Vise et al versus, the county of Hamilton 19 Ill. 78.

The_services for which compensation is sought were reudered
under the general law of the State, and for the State not for the

county.

f
Tlrere is no express provision of law requiring counties to pay

for such services, and upon the authority of the foregoing deci-
sions¢ as well as upon principle, they are not chargeable with
them.

The act of February 27, 1847. Purp. stat. 565 permitted the
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county to pay the Sheriff not exceeding Ten Dollars for summon
ing the jurors for each term of court. This amount hasbeen paid
by Peoria county during the time while the fees charged by the
Sheriff were aceruing. We think this was voluntary on the part
of the county ; and the amount paid shows that the allowance was:
extremely liberal.

The act of 1849, Purp. Stat. 571 sec. 57, established the Sher-
itfs fees. Tt gives fees for serving a writ summons or suppaena. It
thert allows the Sheriff “for summoning a jury (grand jury ex-
cepted) cach case fifty cerits.” Thisis given for the “act” of sum-
moning, and it is givenin each case of summoning a petit jury.-
The law is silent as to who shall make'the payment. Ifitis in
each cause where a jury iscalled, 1t is chargeable to the parties
i1 that suit, and not to the county.

1t then gives the Sherift mileage for serving any such WRIr or’
PROOESS AS AFORESAID ; but no writ or process by which a jury is
to be summoned, was mentioned before in the act: aud most
clearly all the fees before mentioned relates to lees to be paid by
the parties litigant. It is still thore clear when the same clause:
gives mileage only “from the place of holding court to the place of
residence of the DEFENDANT or WITNESS, or place of service ” Jurors
are not defendants or witnesses, and no mileage is therefore given
i case of service onjurors. The mileage given by this section is
expressly limited to cases in which the service is had on defend-
ants and witnesses. The court has no power to interlopate the
words, “andjurors.” '

In asubsequent clause, the Sherift is allowed “for Summoning
a jury in each case of forcibly entry and detainer, and attending
the trial, two dollars.” TIs this allowance chargeable to the
county ?

In this same section where the county is required to pay fees to
the Sheriff it is expressed. The county is required to allow the
Sheriff for “ex-officio” services not exceeding thirty dollars. This is
not confined to “ex-officio’™ services in criminal cases.

We say then, that no mileage is-allowed Sheriffs for serving

I
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(8]
vEN(REs, and nothing requiring the county fo pay him mile-

age or for summoning jurors, except at their election under the
act of 1847, which has not been repealed Ly the act of 1849.

We think that these principles are clearly recognised in the
cases of Armsbruy, vs. Supervisors of Warren Co. 20 Ill. 126,
and county of Crawford, vs. Spenney 21 Ill. 288.

These services are not rendered for the county as a municipal-
ityc They arerendered for the State. The county is merely the
agent of the State in selecting the juries.’

In regard to the printed blanks, we submit that therc is no law
requiring the county to furnish the Sheriff with stationary. The
case of the county of Knox, vs. Arms turned entirely upon the:
statutory pro vision, and the construction that the word “station-
ary” as used in the act included printed blanks. If the provi.
sion of the statute in that case was necessary to charge county.
herein its absence the county ought not to be charged.

As to the charge for serving suppcenas in criminal eases. Thag
point is sufficiently decided ; the county of Crawford, vs. Spenney
and Kitchel, vs. the county of Madison above cited.

MANNING & MERRIMAN,
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BRIEF OF DEFENDANTS IN ERROR.

State of 111, Supreme Court, 3d: Grand’ Division,.
APRII. TERM, A- D. 18680.

~r A~

~

JouN BRYNER, ]

V5. }

The Board of Suservisors |
of Peoria County. J

In this case it is sought to charge the county for official servi-
ces rendered by the Sheriff.

We contend that.a county is not chargeable for such services,-
unless the county is a party to a suit, or thereis a provision of law
to that effect. This principle is recognized in the case of Kitchel-
et al, versus the county of Madison 4 scam. 163. Officers and
attorneys may be required to perform services as a portion of the
burthens of their office for which no compensation is provided,.
Vise et al versus, the county of Hamilton 19 Il. 78.

The services for which compensation is sought were reudered-
under thre general'law of the State, and for the State not for the
county.

There is no express provision of law requiring counties to pay:
for such services, and upon the authority of the foregoing deci-

sions® as well as upon principle, they are not chargeable with
~ them.

The act of February 27, 1847. Purp. stat. 565 permitted the
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¢ounty to pay the Sherift not exceeding Ten Dollars for surnroni--
ihg the jurors for each term of court.. This amount has been paid
by Peoria county during the time while the fees charged by the:
Sherift were accruing. We think this was voluntary on the part
of the county ;- and the amount paid shows that the allowance was-
extremely liberal.

The act of 1849, Purp: Stat. 571 sec. 57, established the Sher-:
itfs fees. It gives fees for serving a writ summons or suppeena. It
thert allows the Sheriff “for summoning a jury (grand jury ex--
cepted) each case fifty cerits.”” Thisis given for the “act” of sum--
thoning, and it is given in each case of summoning a petit jury..
The law is silent as to who shall make the payment. Ifit is in'
cach cause where a jury iscalled, 1t is chargeable to the parties:
;i that suit, and not to the county.

It then gives the Sherift mileage forserving any such Wrri ox?
PROCESS AS AFORESAID ; but no wiit or process by which a jury is*
to be summoned, was mentioned before in'the act: and most
clearly all the fees before mentioned relates to lees to be paid by
the parties litigant. It is still more clear wheri the same clause’
gives mileage only “from the place ot holding court to the place of"
residence of the DEFENDANT or WITNESS, or place of' service.” Jurors:
dre not defendants or witnesses, and no mileage is therefore giver:
in case of service onjurors. The mileage given by this section is*
expressly limited to cases in which the service is'had on defend--
dnts and witnesses. The court has no power to interlopate the'
words, “andjurors.”

In asubsequent clause, the Sheriff is allowed “for stimtoning"
d jury in eath case of forcibly entry and detairer, and attending’
the trial, two dollars.” Is this allowarice chargeable to tha'
county ?

In this same section where the county is required to pay fees to’
the Sheriff it is expressed. The cotinty is required to allow the’
Sheriff for “ex-officio” services not exceeding thirty dollars. This is-
tiot confined to ‘““ex-officio*’ services i criminal cases.

‘Wee say then, that no mileage is allowed Sheriffs for serving:
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vENIRES, and fothing requiring the county fo pay him mile~
age or for summoning jurors, except at their election under the®
act of 1847, which has not been repealed by the act of 1849.

We think that these principles are clearly recognised in' the’
cages of Armsbruy, vs.:Supervisors of Warren Co. 20 Ill. 126y
and county of Crawford, vs. Spenney 21 Ill.- 288.

These services are not rendered for the county as a mmiiéipal-'
ityc They arerendered for the Staté. The county is merely thy’
agent of the State in selecting the juries.

In régard to the printed blanks, we submit that there is no lat
fequiring the county to furnish the Sheriff with stationary. The’
case of the county of Knox, vs.: Arms turned entirely upon the’
statutory pro vision, and the construction that the word *“station:"
dry” as used in the act included printed blanks. If the provi.-
sion of the statute in that case was nécessary to charge county;
Lierein its absence the county ought not to be charged.

As to the charge for serving suppernas in criminal ¢ases. -Thag
point is sufficiently decided ; the county of Crawford, vs. Spenney’
and- Kitchel, vs: the county of Madison above cited.

MANNING & MERRIMAN,-
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BRIEF OF DEFENDANTS IN ERROR.

State of 1L, Supreme Court, 3d Grand Division;.
APRIL TERM, A. D. 1860.

s

JouN BRYNEER, )

. vs. {
The Board of Suservisors |
of Peoria County. J

TIn thib case it is songht to charge the county for official servi-
ces rendered by the Sheriff.

We contend that a county is not chargeable for such services,:
unless the county is a party to a suit, or there is a provision of law-
to that effect. This principle is recognized in the case of Kitchel:
et al, versus the county of Madison 4 scam. 163. Officers and:
attorneys may be required to perform services as a portion of the
burthens of their office for which no compensation is provided .
Vise et al versus, the county of Hamilton 19 IlL.- 78.

Tihe services forwhich compensation is sought were reudered
under the general law of the State, and for the State not for the
county.

There is no express provision of law requiring counties to pay
for such services, and upon the authority of the foregoing deci--
siohis’ as well as upon principle, they are not chargeable with.
themn.

The act of February 27, 1847. Purp. stat. 565 permitted the
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Cotinty to pay the Sheriff not'exeeeding Ten Dollais for summon--
ing the jurors for each term of court.- This amounthasbeen paid
by Peoria county during the time while the fees charged by the
Sherift were aceruing. We think this was voluntary on the part
of the county ; and the amount paid shows that theallowance was-
extremely liberal.

The act of 1849, Purp. Stat. 571 sec. 57, established the Sher--
iffs fees. Tt gives fees for serving a writ summons or suppeena. It
ther allows the Sheriff “for summoning a jury (grand jury ex--
cepted) each case fifty cerits.”  Thisis given for the “act” of sum-
thoning, and it is given in each case of summoning a petit jury.-
The law is silent as to who shall make the payment. If it is in
cach cause where a jury iscalled, 1t is chargeable to the partiess
i1 that suit, and not to the county.

It then gives the Sheriff mileage forserving any such Wrrt o’
PROCESS AS AFORESAID ; but no writ or process by which a jury is:
to be summoned, was mentioned before in*the act: and most
clearly all the fees before mentioned relates to lees to be paid by~
the parties litigant. It is still more clear when the same clans¢’
gives mileage only “from the place ot holding court to the place of
residence of the DEFENDANT or WITNESS, or place of service.” Jurors”
ave not defendants or witnesses, and no mileage is therefore given'
ini case of service onjurors. The mileage given by this section is*
expressly limited to cases in which the service is had on defend--
ants and witnesses. The court has rio power to iriterlogiate the:
words, “andjurors.”

In asubsequent clause, the Sherift is allowed “for stimronirg’
4 jury in each case of forcibly entry and detainer,-and attending
the trial, two dollars.” Ie this allowarce chargeable to the
county ?

In this same sectiori where the county is required to pay fees to:
the Sheriff it is expressed. The county is required to allow the
Sherift for “ex-officio” services not exceeding thirty dollars. This is
not confined to ““ex-officio” services in criminal cases.

We cay then, that no mileage is allowed- Sheriffs for serving:
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¥ENTRES, and niothing reqhiring the county to pay him  dife-
age or for summoning jurors, except at their election under the
* dct of 1847, which has not been repealed by the, act of 1844,

We think that these principles ave clearly recognised in the’
cases of Armsbruy, vs.Supervisors of Warren Co. 20 Tl.- 126,
and county of Crawford, vs. Spenney 21 Ill.- 288,

These services are not rendered for the county as a municipal-

ity. They arerendered for the State. The county is merely thy
dgent of the State in gelectihg the juries.

In regard to the printed blanks, we submit that thérc is no law
requiring the county to furnish the Sheriff with stationary. The*
dase of the county of Knox, vs.-Arms turned entirely upon the’
statutory pro vision,-and the construction that the word *station -
dry” as used in the act included printed blanks. It the provi.-
sion of the statute in that case was'necessary to charge connty,-
herein its absence the county ought not to be charged.-

As to the charge for scrving suppeenas in criminal cases.: Thay
point is sufficiently decided ; the county of Crawford, vs. Spenney’
and-Kitchel,-vs. the county of Madison above cited.

MANNING & MERRIMAN,.
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Poge: JorN BRYNER,

ABSTRACT.

In The Supreme Court, April Term, A. D. 1860.

V8. 3 2 .
The Board of Supervisors lEm or to Peoria County.
of Peoria County. -

Ta1s cause was commenced in the Circuit Court of Peoria
County to the November term, 1859. The declaration was in
debt and plea of general issue.

The case was submitted to Judge Powell for decision without
a jury on an agreed state of facts.- The defendants admitted that
the services were rendered as charged in the bill, and that they
were of the value as charged in the bill of items, but denied the
liability of the County to pay for the same. -

The items admitted to be correct consist of mileage in sum-
moning grand and petit jurors for different terms of the Circuit

and County Courts, being over 8,000 miles travel, and amount- -

ing to $163.30.

Also, for serving subpeenas before the grand juries and for the
Court, in different cases, amounting to $50.80.

Also, for money paid out for printing of jury warrants, certifi-
cates, bonds and bills of sale, amounting to $32.00.

All of which was admitted to be correct, as to the items
charged, but defendants denied their liabilities therefor.
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The case was submitted to the Court on the following agreed
state of facts, to-wit:

“ JoEN BRYNER,

10 8. iy o
The Board of Supervisors
of Peoria County. It is agreed in the said cause that

the plaintiff was Sheriff of Peoria County, and as such rendered
the services of ‘ mileage’ in serving venires duly issued by the
County Clerk of Peoria County, and in executing orders of
Court for summoning Jurors, as charged in his bill filed with the
declaration in said case.

“It is also agreed that the plaintiff renflered services to the
value of thirty dollars of the services charged in that part of the
bill filed, with that part of the declaration marked as ¢criminal
bill for convictions,” &e., which last mentioned services were
rendered for serving subpcenas. before the Grand Jury of said
County—for serving writs of scire facias on forfeited recogni-
zances, in criminal cases, and for serving writs of capias and sub-
peenas in cases pending in the Oirenit Cowrt of Peoria County,

. in which cases convictions were had. It is further agreed that
the said plaintiff has paid out_for printing of blanks of the kind
charged in said bill, and which was proper to be used in the dis-
charge of his duties of sheriff—money, to the amount of thirty-
two dollars, as charged in said bill—that he has used a part of
said blanks in the discharge of his duties as sheriff, and' that he
has the remainder of such blanks in his possession to be used in
the same manner, and that the same were of the value charged
in said bill.

It is further agreed that no part of the value of said services,
as such, has been paid to said Sheriff.

It is further agreed, that during the time while the said servi-
ces in serving venires, and executing orders of Court to summon
Jurors as aforesaid, were being rendered, the defendant allowed

\ and paid to the piaintiff ten dollars for each regular pannel of Ju-
rors, and ten dollars for every pannel of Jurors summened by or-

der of Court, both in the Circuit. Court and.County Court of ‘said .
county.






[3]
The Court shall take this agreement as evidence in said cause,,
and shall determine said cause without the intervention of a Jury..
M. WILLIAMSON, Attorney for Plainiff.
MANNING & MERRIMAN, Attorneys for Defendant..

The Court rendered judgment for defendant, to whicli plaintiff™
excepted. M. WILLIAMSON, for-Plaintiff.
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Pugo- JorN BRYNER,

ABSTRACT.

In The Supreme Court, April Term, A. D. 1860.

vs. ‘ :
The Board of Supervisors1’1‘:‘”0r to Peoria County.

of Peoria County.

Trs cause was commenced in the Circuit Court of Peoria
County to the November term, 1859. The declaration was in
debt and plea of general issue. !

The case was submitted to Judge Powell for decision without
a jury on an agreed state of facts. The defendants admitted that
the services were rendered as charged in the bill, and that they
were of the value as charged in the bill of items, but denied the
liability of the County to pay for the same.

The items admitted to be correct consist of mileage in sum-
moning grand and petit jurors for different terms of the Circuit
and County Courts, being over 3,000 miles travel, and amount-
ing to $168.30.

Also, for serving subpenas before the grand juries and for the
Court, in different cases, amounting to $50.80.

Also, for money paid out for printing of jury warrants, certifi-
cates, bonds and bills of sale, amounting to $32.00.

All of which was admitted to be correct, as to the items-
charged, but defendants denied their liabilities therefor.
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The case was submitted to the Court on the following agreed

state of facts, to-wit:
« JoEN BRYNER,

Vs.
The Board of Supervisors _ ; .
of Peoria County. It is agreed in the said cause that

the plaintiff was Sheriff of Peoria County, and as such rendered
the services of ¢ mileage’ in serving venires duly issued by the
County Clerk of Peoria County, and in executing orders of
Court for summoning Jurors, as charged in his bill filed with the
declaration in said case.

«Tt is also agreed that the plaintiff rendered services to the
value of thirty dollars of the services charged in that part of the
bill filed, with that part of the declaration marked as criminal
bill for convictions,” &ec., which last mentioned services were
rendered for serving subpeenas before the Grand Jury of said
County—for serving writs of scire facias on forfeited recogni-
zances, in criminal cases, and for serving writs of capias and sub-
peenas in cases pending in the Oircuit Court of Peoria County,
in which cases convictions were had. It is further agreed that
the said plaintiff has paid out_for printing of blanks of the kind
charged in said bill, and which was proper to be used in the dis-
charge of his duties of sheriff—money, to the amount of thirty-
two dollars, as charged in said bill—that he has used a part of
said blanks in the discharge of his duties as sheriff, and that he
has the remainder of such blanks in his possession to be used in
the same manner, and that the same were of the value charged
in said bill.

It is further agreed that no part of the value of said services,
as such, has been paid to said Sheriff.

It is further agreed, that during the time while the said servi-
ces in serving venires, and executing orders of Court to summon
Jurors as aforesaid, were being rendered, the defendant allowed
and paid to the piaintiff ten dollars for each regular pannel of Ju-
rors, and ten dollars for every pannel of Jurors summened by or-

der of Court, both in‘the Circuit-Court and County Court of said-
county. :
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The Court shall take this agreement as evidence in said cause,
and shall determine said cause without the intervention of a Jury.
M. WILLIAMSON, Attorney for Plaintiff.
MANNING & MERRIMAN, Attorneys for Defendant.

"The Court rendered judgment for defendant, to which plaintiff
excepted. : M. WILLIAMSON, for Plaintiff.



e OGS
[ f petorD
e



1

BRIEF

OF POINTS AND AUTHORITIES.

A,
~— i

Jonn BrynEg,
vs.
The Board of Supervisors
of Peoria County.

Supreme Court.

The first question is whether the county is liable to pay the
Sheriff for summoning grand and petit juries, it not being possi-
ble to apportion the fees in such cases, to the parties litigant.

The fees, therefore, must be paid by the county, or the Sheriff
must render the service for nothing. The Sheriff renders the
service in such cases at the instance and request of the Board
of Supervisors. They direct the clerk to issue the summons.

The Statutes provides that the County Commissioners Court
shall select twenty-three persons from all parts of the county to
serve as Grand Jurors. It says a “summons” shall issue com-
manding him to “summon” the persons selected, &ec., which
“summons” ghall be served at least five days before the sitting
of the court, &e. It must be returned to the county clerk.—
Scates Treat. and Blackwell Stat. 679, Sec. 5.

The Statute in relation to fees provides that the Sheriff shall be
allowed five cents per mile for necessary travel to serve any
suUMmMOns.

If he is not allowed fees utider this clause then the Statute has
not provided that e shall ot shall not have compensation.
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g A Sheriff in all cases is entitled to compensation for his servi-
ces, unless the Statute provides he shall render the service for
nothing.—12 Wend. 257. 2 Denio. 41. 2 Sanford 742. Crock-
er on Sher. section 1097. 9 John‘R. 328.

3  Whleré a Statute provides that a Sheriff shall not have any

" other or greater fees than are provided by law only, applies to
particular services, where particular fees are provided by statute,
and does not extend to cases where no fees are provided by law ;
in all such cases the Sherift' is entitled to his reasonable fees.—
2 Cowan R., 534. 18 John R., 242.

In 18 John Rep., the clerk was required to perform a duty for
the benefit of the:county, where no fees were provided by law in
sending notices to different Justices of the Peace. The Court held
that the county was liableé;-and awarded a mandamus to compel
payment.

In 2 Cowan, the service was for services of the clerk in engross-
ing the minutes of the Court where no fees were provided. The
Court held that the service was rendered to the county, and-as
the statute did not say he should perform the service gratuitously,
he'was entitled to reasonable compensation, and awarded a man-
damus to compel it.

In 2 Greene, (Towa,) 473, the Court decides that in that*
State where an Attorney is appointed by the Court to defend a
criminal too poor to employ counsel, that‘the service is rendered
for the county, and though no fees weré provided, it was decided
that the Atorney was entitled to reasonable fees from the county.

In 2 Scam Rep., 3, the Supreme Court refused to award a
mandamus to the. clerk to send up therecord for the State until
the State paid the fees, although there was no statute giving him
fees in such cases. go

Some cases have been decided against officers and others, re-
covering of the county for services; but in all such cases the case
turned upon the point that the service was not rendered for the
county.

The county should be liable to pay thevfees of officers in for-
feited recognizances, for now the money in.such cases goes to the
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county. The cases decided; when the Court held the county not
to be liable, was under a different law, when the money collected
went to the State, and they held that the county could not be held
liable to pay the fees for they had no interest in making the money.

The statute requires the Sheriff to serve chauncery summons,
&e., by copy. The statute requires this to be done, and the offi-
cer has no discretion or choice. It is then necessary to have
blanks for the purpose. The Sherift' is obliged to do certain ser-
vice in a certain way. The casein 20 Tll. 126, is not an authority
against this, because in that case they merely decide the Sheriff
was not bound to keép an office, dnd therefore the county wasnot
bound to keep one for him, but the statute does require the
Sheriff to give certificates, &ec., serve summons in chauncery by
copy, &c.
' M.-WILLIAMSON; for Plaintiffs.

-
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BRIEF

OF POINTS AND AUTHORITIES.

~—~—

JonN BrynEr,

A
The Board of Supervisorsl Baprems Conk

of Peoria County. :

The first question is whether the county is liable to pay the
Sheriff for summoning grand-and petit juries, it not being possi-
ble to apportion the fees in such cases, to the parties litigant.

The fees, therefore, must be paid by the county, or the Sheriff
must render the service for nothing. The - Sheriff renders the
service in such cases at the instance and request of the Board
of Supervisors. They direct the clerk to issue the summons.

The Statutes provides that the County Commissioners Court
shall select twenty-three persons from' all parts of the county to
serve ag Grand Jurors. It says a “summons” shall issue com-
manding him to “summon” the persons selected, &c., which
“summons” shall be served at least five days before the sitting
of the court, &e. It must be returned to the county clerk.—
Scates Treat. and Blackwell Stat. 679, Sec. 5.

The Statute in relation to fees provides that the Sheriff shall be
allowed five cents per mile for necessary travel to serve any
summons. :

. If he is not allowed fees under this clause then the Statute has
not provided that he shall‘or-shall not have compensation. -
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A Sheriff in all cases is entitled to compensation.for his servi-
ces, unless the Statute provides he shall render the service for
nothing.—12 Wend. 257. 2 Denio.41. 2 Sanford 742. Crock-
er on Sher. section 1097. 9 John-R. 328.

‘Wheré a Statute provides that a Sheriff shall not have any
other or greater fees than are provided by law only, applies to

** particular services, where particular feks are provided by statute,

and does not extend to cases where no fees are provided by law ;
in all such cases the Sheriff is entitled to his® reasonable fees.—
2 Cowan R., 534. 18 John R., 242.

In 18 John Rep., the clerk was required to perform a duty for
the benefit of the county, where no fees were provided by law in
sending notices to different Justices of the Peace. The Court held
that the county was liable,-and awarded a mandamus to compel
payment.

In 2-Cowan, the service was for services of the clerk in engross-
ing the minutes of the Court where no fees were provided. The
Court held that the service was rendered to the county, and as
the statute did not say he should perform the service gratuitously,
he was entitled to reasonable compensation, and awarded a man-
damus to compel it.

. In 2 Greene, (Iowa,) 473, the Court decides that in that
State where an Attorney is appointed by the Court to defend a
criminal too poor to employ counsel, that the service is rendered
for the county,-and though no fees were provided, it was decided
that the Atorney was entitled to reasonable fees from the county.

In 2 Scam: Repi, 3, the Supreme Cowrt refused to award a
mandamus to the clerk to send mp therecord for the State until
the State paid the fees, although there was no statute giving him
fees in such cases. '

Some cases have been decided 'against officers and others, re-
covering of the county for services; but in all such cases the case
turned upon the point that the service:was not rendered for the
county.

The county should be liable to pay thet fees of officers in for-
feited recognizances, for now the money. in such cases goes to the
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The cases decided, when the Court held the county not

was under a different law, when the money collected
could not be held

aking the money.

county.

to be liable,
went to the State, and they held that the county

liable to pay the fees for they had no interestinm

The statute requires the Sherift' to serve chauncery summons,
&e., by copy. The statute requires this to be done, and the offi-
cer has no discretion or choice. It is then necessary to have
Dblanks for the purpose. The Sheriff is obliged to do certain ser-
vice in a certain way. The casein 90 T11. 126, is not an authority
against this, because in that case they merely decide the Sheriff
was not bound to keép an'office, and therefore the county was not
bound to keep one for him, but the statute does require the
Sheriff to give certificates, ‘&c., serve summons in chauncery by

copy, &c.- ‘ ‘ :
M. - WILLIAMSON; for Plaintiffs.
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